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PREFACE TO THE SECOND EDITION 

After twelve years a new edition of this collection of documents has 
been called for, and the Oxford University Press has generously given 
me an opportunity to revise and enlarge it. I have done so with 
greater ease owing to the fact that many of the collections which 
were not available when the first edition appeared have been re- 
printed, and I am thus able to omit documents which can now be 
easily consulted. In addition, I have benefited, I hope, from criti- 
cisms, and greatly reduced the documents for the period 1791-1840. 
Many of them have been found superfluous in their endless repeti- 
tions, and, at any rate, they can now be referred to with greater 
facility owing to the increasing interest in and wider dissemination of 
Canadian historical material since 1918. I have thus made room for 
more modem material, especially from Bagot’s dispatches and from 
the documents since 1867. I have seen no reason to change my 
opinions about editing and I adhere to the plan suggested in the 
preface to the first edition. The book is primarily for students, and 
one of their most important duties is to leam for themselves to use 
documents and not to rely on an editor. 

It is a pleasure, within so few years for a book of this nature, to 
prepare a new edition. I am glad to know that the older one has been 
in use throughout the Anglo-Saxon world and in the universities and 
government offices of most European countries. 

I should like to thank all those who have helped me and to add 
specially to the names of older friends those of Mr. F. H. Underhill, 
professor of history in the University of Toronto, and of Mr. N. A. 
MacKenzie, my colleague in law, who have given me generously of 
their advice and time. My wife has seen the book through the press 
and compiled the index, which is meant to provide a reasonable 
method of reference, as it was impossible for reasons of space to 
index the volume in the detail which I should have liked. The 
dedication records memories deeper and more personal of two of my 
students, whose careers were cut off at the beginnings of brilliant 
promise. 

W. P. M. KENNEDY. 

UNIVERSITY OF TORONTO. 

4lh December, 1929. 




PREFACE TO THE FIRST EDITION 

My primary object in publishing this collection of documents has 
been to provide students of Canadian constitutional development in 
the University of Toronto with a handy and convenient volume. I 
have not therefore thought it necessary to edit the documents in close 
detail. The notes which I have provided are meant to encourage 
work rather than to give full information. Nor have I written a long 
historical introduction. The history of the Canadian constitution 
can be divided into well-defined periods. I have arranged the docu- 
ments selected for each of these periods in chronological order so that 
the student can easily follow the development which they suggest, 
and I have linked each section with introductory notes in which I 
attempt to sum up, briefly and in broad generalization, the history to 
which the documents afford illustrations. With the growing interest, 
however, in constitutional history, especially within the British 
empire, I venture to hope that the volume may prove useful to a 
wider circle of readers than those for whom it has primarily been 
compiled. 

If such a volume as this needs a defence, necessity and experience 
must bear the burden of it. Many of the well-known volumes of 
documents — e.g. by Messrs. Shortt and Doughty, Professors 
Egerton and Grant, and Mr, W. Houston — are out of print, and even 
had they been accessible, none of them fulfilled exactly what ex- 
perience had taught me was necessary — a single volume in which acts 
of parliament, ordinances, proclamations and such dry-as-dust 
material would be vitalized by being brought into touch with letters, 
speeches and contemporary illustrations. These are of the greatest 
help in making dull documents live, and in giving that contemporary 
outlook which is the hardest thing to acquire. Experience has guided 
me, too, not only in compiling the book, but in selecting the docu- 
ments. To the skilled student of the subject my selections may appear 
arbitrary ; but I have tried to include no document which has not 
proved its value in actual teaching, and I have excluded many which, 
whatever their intrinsic importance, have not satisfied that test. 
The actual test itself is, I feel, arbitrary ; but when a selection had to 
be made, it served a practical and useful purpose. I have omitted 
any selections from Lord Durham’s Report, which must be read as a 
whole by all students of the Canadian constitution, and selections 
from it would be superfluous. I have also excluded any select cases 
illustrating the workings of the British North America Act of 1867. 
The cases are too numerous and too confusing for selections in a 
volume such as this. 

With regard to the text, I have as a general rule strictly adhered 
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to the sources given at the head of each document. I have also 
purposely referred to Christie’s History of Lower Canada as a source, 
because the reference will help the student. As far as possible, however, 
I have collated documents taken from Christie with official copies. 
On the whole, Christie gives an accurate text. 

I should like to acknowledge my thanks to the Dominion Archi- 
vists, to Professors Egerton and Grant, and Mr. W. Houston, whose 
work in the same field has made mine all the more easy. I owe much 
to the kindness of officials in the various libraries where I have 
worked, especially to those of the Legislative Library, Toronto. The 
Librarian of that Library has gone to the trouble of having most of 
the parliamentary papers relating to Canada bound together under 
years. These he has called Imperial Blue Books Relating to Canada. 
Under that title I refer to documents which will also be found in the 
British Parliamentary Papers. This admirable arrangement has 
saved me hours of work. 

W. P. M. KENNEDY. 

UNIVERSITY OF TORONTO, 

1st February y 1918. 
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He looks for further privileges for the latter. He hopes the ordinance 
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of Canadian judges and advocates; by the fact that the Canadians 
feared that a strict interpretation of the Royal Proclamation (No. VII) 
was imminent. The provision of Canadian jurors had, however, re- 
moved many misunderstandings. Further changes in the judicature 
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French custom, and in criminal cases English criminal law. 

XV. Ordinance of 1766 68 
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Discusses a possible house of assembly. 

XXIV. Carleton’s Report to Hillsborough, 1769 78 
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the revival of the whole body of French civil law in use before the 
conquest. 
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Disapproves of the revival of the whole body of French civil law. 
Elaborate reasons are given. He recommends a code of laws for 
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criminal law continue, and let the French law relating to tenures, &c., 

be revived. 
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Discusses legal reforms. 

XXVII. Case of the British Merchants Trading to Quebec, 1774 83 

A detailed elaboration of the principles underlying No. XI. Peti- 
tioners rely on documents to prove their case. They fear the revoca- 
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hahilans are incapable of forming an opinion ; clergymen are neutral ; 
the noblesse are opposed. Taxation is feared above all; but the 
dangers of an assembly among an uneducated and simple people are 
not overlooked. Dorchester is opposed to a division of the province 
at present, gives his reasons ; but should parliament decide on it, he 
encloses a description of a proposed boundary line, 

XL IX. Grenville to Dorchester, October 20, 1789 . . .184 

A private dispatch supplementing No. L. Concessions are proposed. 

He thinks it wise to give them while they will be considered favours, 
rather than to wait till they may be extorted. Dorchester’s opinion is 
asked on the entire proposals, especially in connexion with crown 
reserves. 

L. Grenville to Dorchester, October 20, 1789 185 

Encloses first draft of the Constitutional act of 1791. Plan is ‘to 
assimilate the constitution to that of Great Britain’, and to divide the 
province. Boundaries are a delicate question. United States must not 
be irritated. The constitution and composition of the new legislative 
and executive councils and houses of assembly discussed. Hereditary 
legislative council proposed through a provincial baronetage. 

LI. Dorchester to Grenville, February 8, 1790 188 

Acknowledges No. L. Returns draft of act with his suggestions 
inserted. Objects to an hereditary legislative council. Discusses, as 
requested, the structure of the proposed new constitution. Encloses 
an important letter from chief justice Smith, together with the chief 
justice’s proposed additions to the new bill (Nos. LII and LIII). 

Lll. Chief Justice Smith to Dorchester, February 5, 1790 190 

Outlines his personal experience in the southern colonies. Attributes 
the revolution to the fact that they had ‘ outgrown their constitu- 
tion’. Seeks to avoid a similar evil in the remaining British colonies 
in America, and sends his proposals which he thinks would prevent it. 

LIII. Proposed Additions to the New Canada Bill, 1790 192 

Chief justice Smith’s outline for a ‘general government’ for all 
British North America — a federal plan. 

LIV. The Constitutional Act (31 George HI, c. 31), 1791 . . . 194 
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the new lieutenants. 

LX. Portland to Simcoe, May 20, 1795 217 

Disapproves of both schemes outlined in No. LIX. The dispatch is 
an interesting oilicial comment on colonial government. 
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powerful to admit of an increase of the crown’s. Recommends that the 
clergy take out licences from the government, as intended by the 
royal instructions. The disbanding of the militia an unfortunate 
necessity. Necessity of settling protestants on the waste lands and 
of increasing the roman catholic bishop’s salary in order to secure 
him more closely to the crown. The defects of the assembly outlined. 
Education and the protestant religion need attention. 

LXI I. Portland to Milnes, January 6, 1801 222 

Reply to No. LXI. Impossible to reform the social conditions due to the 
original settlement of the country. Agrees that the clergy should be 
brought under the control of the governor by issuing the intended 
licences to them. Approves of a reorganization of the militia, but 
with some weeks’ annual training. 

LXIII. Craig to Castlereagh, August 5, 1808 224 

The majority of the house of assembly affects to believe that there is 
a ministry in Lower Canada and that it is responsible to the house of 
assembly. 

LXIV. Castlereagh to Craig, September 7, 1809 225 

Discusses Craig’s actions in a friendly way and advises more caution 
and tact if he is to maintain the dignity of his ofllce. There is no 
opposition on the part of the British government to a measure exclud- 
ing the judges from assembly. 

LXV. Craig to Liverpool, May 1, 1810 226 

A long dispatch covering the whole problem of Lower Canadian 
conditions as they appeared to the governor. The vast majority of the 
people are French in sympathies ; the catholic bishop’s appointment 
not in accordance with law; his patronage completely in his own 
hands; the clergy have no direct communication with the governor; 
they are undoubtedly attached to France on account of Napoleon’s 
concordat ; the legislative council one of the most respectable things 
in the province ; outside his duty to question the wisdom of a house of 
assembly, but within it to criticize; it is composed of ignorant and 
illiterate men who are dominated by a, clever faction which permits 
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of no governmental influences; Napoleon's successes have turned 
their heads, and they are avowedly preparing to bring Lower Canada 
under his dominion ; this idea is unfortunately becoming popular ; the 
faction in the house of assembly hold the ignorant electors in the 
hollow of their hand, and the latter now look on * La Chambre * as 
the real government ; the newspaper Le Canadien vilifies the officials ; 

'La Nation Canadienne' is the general idea of the province in the 
popular mind, which is now turned, as never since the conquest, to 
France for aid ; growing objections to the settlement in ‘ the town- 
ships ' as detrimental to the unity of ‘ La Nation Canadienne'. Craig 
advices the suspension of the constitution, so serious is the outlook. 

He does not favour reuniting the provinces, which would only be ‘ a 
heterogeneous mixture of opposing principles'. Perhaps a redistribu- 
tion of seats, some increase in the franchise and a good qualification 
for membership of the assembly would be, in the crisis, more immedi- 
ately practicable, and the bishop must be brought under the clear law. 
Ryland, his secretary, is going to England to urge the seriousness of 
the situation and to promote his suggestions. 

LXVl. Liverpool to Craig, September 12, 1810 ..... 236 

Fears that even Craig’s accounts of Canadian aflairs would not 
influence parliament to amend the Constitutional act of 1791. At 
any rate the attempt would be impolitic. Conciliation is officially 
advised on all points; but on its failure, the assembly’s usurpations, 
if any, must be resisted. ‘ In Canada the executive government is in 
no way dependent on the assembly.’ If the assembly proves recalci- 
trant, let it be prorogued or dissolved, and the inconveniences will be 
more detrimental to domestic government than to commercial, 
foreign, or military interests. At any rate, the inconveniences will be 
its own creation. Prorogation is the better method. It will defeat a 
factious house and at the same time avoid the excitement of elections. 
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language in parliamentary debates. 

LXXI. Dalhousie’s Speech proroguing the Legislature of Lower Canada, 
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Cannot accept the claim of the house of assembly to appropriate the 
whole revenue of the province. 

LXXI I. Bathurst to Burton, June 4, 1825 249 

The crown can never consent to compromise the ‘permanent 
revenue’ by placing it under the control of the assembly. 

LXXI II. Resolutions of the Assembly of Lower Canada, 1826 . . 250 

The resolutions are selected to illustrate the house's opposition ‘ to 
the exclusive application of any part of the public revenue to particu- 
lar services’ without its consent. ‘To the legislature alone apper- 
tains the right of distributing all monies levied in the colonies.* 
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authority instead of that of legislative, which last is alone your share 
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LXXVI. Report of the Select Committee on the Government of Canada, 

1828 254 
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LXXX I. Address of the Legislative Council of Lower Canada, 1833 . 267 

A reply to LXXX, The suggested alterations ‘would bring into 
collision the people of Upper and Lower Canada, and drench the 
country with blood’. 

LXXXII. Aylmer to House of Assembly of Lower Canada, January 14, 

1834 269 
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may not be to the liking of the house of assembly. 
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for an elected legislative council; attacks the irresponsibility of the 
executive, most emphatically that controlled by lord Aylmer, whose 
impeachment is demanded ; threatens a breach of the relations with 
the mother country, 

LXXXIV. Declaration of the Constitutional Association of Quebec, 1834 290 
A reply to No. LXXXIII on the part of the moderate reformers of 
Lower Canada. Extremes are rejected, but an outline of reform is 
given which would include better representation for the English- 
speaking inhabitants, a more efficient legal system and executive 
council. Loyalty to British connexion emphasized. 

LXXXV. An Address by the Constitutionalists of Montreal to Men of 

British or Irish Origin, 1834 291 

An attempt to rally the provinces of British North America to at 
least the moral support of the constitutionalists in Lower Canada. 

A long account of grievances under which the English-speaking 
inhabitants of that province suffer. Colonial ofllce government too 
subject to party fluctuations to command respect. 

b 
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change. No opportunity for a public convention to ascertain the 
mind of the people must be given. If any changes in representation to 
the assembly are necessary they may come best from the Lower 
Canadian legislature. The recommendations of the Committee of 1828 
(No. LXXVI] are to form the foundation of all changes. 
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Seventh Beport on Grievances (No. LXXXVI). 
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reference in clear terms to a responsible executive. Resents that the 
idea of an elected legislative council should practically be closed by 
the instructions to Gosford. The colonial secretary cannot dictate 
to the house of assembly what it will discuss. Cannot recede from 
previous petitions. Regrets that government should depend solely 
on a colonial minister uninstructed in Canadian affairs and at such a 
distance from them that he cannot obtain accurate information. 

XC. Resolutions of Lower Canadian Assembly, 1836 . . . .331 

Embody previous petitions. Inter alia, aim of reform is ‘to render 
the executive council of this province directly responsible to the 
representatives of the people in conformity with the principles and 
practice of the British constitution as they obtain in the United 
Kingdom *. 

XCI. Glenelg to Gosford, June 7, 1836 332 

Regrets that the Lower Canadian assembly should judge Gosford’s 
Instructions (No. LXXXVII) from garbled extracts. Orders Gosford 
to communicate to the assembly a complete copy of them. 

XCII. Baldwin to Glenelg, July 13, 1836 335 

Baldwin*s matured arguments in favour of responsible government. 

XCI 1 1. The Ten Resolutions of 1837 342 

Passed in the imperial parliament as an outcome of Gosford's reports 
on Canadian affairs. Inter alia, the legislative council of Lower Canada 
cannot be made elective, but it may be made more efficient and 
popular; it cannot, however, be made subject to the responsibility 
demanded by the assembly. 

XCIV. Address of Lower Canadian Assembly, August, 1837 . . 343 

The ‘lie direct’ to the ‘unbridled and uncontrolled sway of the 
colonial ministers in Downing Street*. Challenges the position and 
legality of the commission on whose recommendations the Ten 
Resolutions (No. XCI 1 1) were passed. The policy can only retain 
Lower Canada by 'physical and material force*. To the request for 
supplies the assembly ‘would not be justified in placing in the hands 
of hostile powers the means of aggravating and perpetuating evils*. 
Confidence can only be re-established by an elective council and 
responsible government. 
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XGV. Address from Montreal Constitutional Association to the Sister 

Provinces, December 13, 1837 347 

This document lays all trouble at the door of the ignorant and the 
easily led peasantry. The struggle is entirely racial. 

XCVI. An Act to make Temporary Provision for the Government of 

Lower Canada (1 & 2 Victoria, c. 9), February 10, 1838 . . 350 

XCVI I. Report of the Select Committee of Upper Canadian Assembly on 

the State of the Provinces, February 8, 1838 . . . . 352 

Suggests a legislative union, on a federal basis, of all the north 
American colonies, and a declaration in due and solemn form of the 
queen’s sovereignty over them ; the changing of the title ‘governor*, 
to that of ‘viceroy*, and the holding of the office by one of the 
royal dukes. Discusses the idea of the union of the provinces. Only 
the favour given to such a proposal by the British in Lower Canada 
warrants the consideration of a suggestion unpalatable to Upper 
Canada. If union be the imperial project, it can only be accepted by 
ensuring British ascendancy in both branches of the legislature. 
Montreal ought to be annexed to Upper Canada. It is palpably 
unjust to leave that province without a port. Suggests the repre- 
sentation of the American colonies in the imperial parliament. 
Criticizes severely the colonial office and suggests a permanent board 
in London for colonial affairs with representatives from the colonies. 

XCVI 1 1. Durham to Glenelg, August 9, 1838 359 

Discusses the racial animosities in Lower Canada ; the attitude of the 
United States to the province;, the sympathies of the Americans. 
Analyses the state of mind of the British in Lower Canada. 

XCIX. The Indemnity Act (1 & 2 Victoria, c. 112), 1838 . . . 366 

C. Baldwin to Durham, August 23, 1838 ... ... 367 

Encloses a copy of No. XCII and renews his plea for responsible 
government. 

Cl. Durham to Glenelg, October 16, 1838 369 

His resignation. Considers possible effects of it. 

Cll. Durham to Glenelg, October 20, 1838 371 

The British are angry at the wavering imperial policy. Sir John 
Colborne now supreme, as a military and not a civil government 
seems unfortunately to be the necessity of the future. Growing danger 
of separation from the mother country, at any rate of further blood- 
shed. 

Cl II Durham to Glenelg, November 10, 1838 374 

Growing belief in Upper Canada in the indifference of the imperial 
government has produced unwillingness among the militia and 
volunteers to prepare for active service. 

CIV. Report of the Committee of the Upper Canada Legislative Council 

on Durham’s Report, May 11, 1839 374 

Protests against Durham’s suggestions for ‘responsible government*. 

A colonial electorate too fickle, individualistic and unstable for such a 
trust, however suited to other conditions. The dangers are too great 
to throw off active imperial control. Durham is unreliable and 
inaccurate. 

CV. Lord John Russell on Canadian Affairs, June, 1839 . . 382 

Various complexities and possible complications render impossible 
any grant of full responsible governn^ent to the Canadas. 

b2 
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CVI. Joseph Howe to Lord John Russell, September, 1839 • 384 

This and the three following documents were addressed as open 
letters to Lord John Bussell in reply to his speech of June, 1839 (No. 

CV). Howe agrees with Durham that the lack of ‘ responsible govern- 
ment * is the foundation cause of all the troubles in the colonies. Is 
the withholding of it due to a suspicion of colonial loyalty? That 
loyalty will bear full examination. Government by executive councils 
as absurd and unjust as it is futile. Efforts at reform only prove ‘ the 
cure worse than the disease ’. No real remedy except Lord Durham's. 

The dangers? None in reality. The result? The people satisfied and 
happy. Does dependence in an empire imply a form of constitutional 
government different from that in England? If so, why, by what 
right, government by a minority? Will a majority be more ‘disloyal* 
governing themselves than when under the irritation of minority rule? 

Is her majesty in mortal terror because the majority of the citizens 
of London govern the city? Does any one, except in a spirit of 
humour, imagine the lord mayor declaring war on France? Would we 
do it in Canada? Suppose we did, you could easily check us. 

evil. Joseph Howe to Lord John Russell, September, 1839 . . . 390 

Examines Russell’s objections to responsible government. The 
governors could, under it, be made responsible to the assembly, as 
the ministers of the crown in England are held rcsi)onsible. They 
would be bound by the same limitations, and there would be neither 
more nor less invasion of the sovereignty of the crown. Suppose 
they receive unconstitutional advice from a colonial ministry — what 
then? May not this equally occur in England? The irresponsibility of 
governors at r)resent is humorously but trenchantly analysed. 
Suppose a typical ‘ governor ’ made mayor of Liverpool, with all the 
present bag and baggage of ‘instructions’, ‘dispatches’, and all the 
present method of government as known in the colonies — ‘he must be 
an angel of light indeed, if he does not throw the good city of Liver- 
pool into confusion’. What answer to the ‘confusion’? The ‘mayor’ 
can blame someone else — can throw the responsibility on the ‘ colonial’ 
office. ‘ No form of government could well be devised more ridicu- 
lous.* The ‘mayor’s’ olTicials — the ‘executive’ — are a fortiori more 
irresponsible. 

CVIII. Joseph Howe to Lord John Russell, September, 1839 . . 398 

The questions involved are those of local governemnt, not of imperial 
concern. Russell fears for foreign affairs. Let his own words be the 
answer to his fears: the governor must stand by his duty to allow no 
interference (cf. No. CV). A colony declare war ‘? Only conceivable by 
irresponsible madmen. Russell’s ‘imaginary’ cases only fertile 
creations which British North Americans laugh at. Discusses trade 
and commerce and shows that difficulties, if any, are as great under 
‘irresponsible’ as ‘responsible’ government. 

CIX. Joseph Howe to Lord John Russell, September, 1839 . 404 

Russell may ask, and rightly ask, what is proposed as reform ? Howe 
replies: he will leave to the imperial parliament foreign affairs; 
control of naval and military forces ; the regulation of colonial trade 
with the mother country ; that interference with the colonies similar 
to that with any incorporate town in England in extreme cases. Let 
the colonial secretary’s duties be only ‘watchful supervision’. Let 
him have no right to meddle in any internal affairs. Let the gover- 
nors, who are usually on their arrival like ignorant, ‘overgrown 
school boys’, find themselves surrounded by ‘schoolmasters’ who 
have the confidence of the people, and not by those who only repre- 
sent themselves, or a minority, or the whims of their excellencies’ 
predecessors. The governors could then ‘ do no wrong in any matter 
of which the colonial legislature had the right to judge*. Discusses 
the details of reform by contrast with the evil ramifications of the old 
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system of government. Under 'responsible government' might not 
Papineau and Mackenzie have never existed as rebels ; perhaps have 
developed into constructive statesmen? 

GX. An Act Amending 1 & 2 Victoria, c. 9 (2 & 3 Victoria, c. 53), 1839 . 414 

CXI. Lord John Russell to Poulett Thomson, September 7, 1839 . .416 

Thomson is sent to Canada to learn the deliberate wishes and to ob- 
tain the co-operation of the provinces, without which there can be 
no successful Canadian settlement. The government is strongly in 
favour of the proposed union, and Thomson will endeavour to obtain 
for its principles such an assent as will render them acceptable. Sug- 
gestions are given as to methods: he may appoint a committee of 
authority from each province to frame articles of union, to be pro- 
posed to the Upper Canadian legislature ; he may assemble the latter 
and propose the appointment of commissioners to meet those from 
Lower Canada, and in the event of hostility in the assembly, he may 
dissolve it and appeal to the people. This step, however, must be 
taken with the gravest deliberation. Whatever the method, the 
government will expect to receive a detailed plan of union. If the 
proposal proves impracticable, an alternative is expected. ‘ Impos- 
sible to reduce into the form of a positive enactment a constitutional 
principle’ of responsibility. 'It will be your anxious endeavour to 
call to your councils and to employ in the public service those persons, 
who by their position and character, have obtained the general con- 
fidence and esteem of the inhabitants of the province.’ Military 
affairs, emigration and the land question require serious attention. 
Municipal institutions demand immediate and special consideration. 

In Upper Canada, finances and the clergy reserves are pressing 
questions. Her Majesty is determined to maintain the connexion 
between the United Kingdom and the American colonies. 

CXI I. Lord John Russell to Poulett Thomson, October 14, 1839 . . 421 

Must refuse any explanation of ‘responsible government’ which 
would imply a surrender to the petitions and addresses. The imperial 
parliament has already expressed its opinion on the matter (No. 
XGlIl). There can be no proposals entertained on the subject. 
Cabinet government impossible in a colony. Colonial councils cannot 
advise the crown of England. Impossible to reconcile the responsi- 
bility of the governor to the crown with a responsibility on his part 
to his council. Impossible also to define the power of the governor 
and the privileges of the assembly. The only rule is ‘ a wise modera- 
tion ’ by each. 

CXI 11. Lord John Russell to Poulett Thomson, October 16, 1839 . 423 

The tenure of subordinate colonial offices during the pleasure of the 
crown has generally come to mean a tenure during good behaviour. 

This must cease. Any sufiicient motive of public policy or a change 
in the person of the governor will in future be sufiicient reason for 
changes in officials. The judges are excepted. Pensions and indemni- 
ties may be necessary, but the rule must be enforced as often as the 
public good demands it. 

CXIV. Poulett Thomson to Lord John Russell with the Address and 
Resolutions from the Lower Canadian Special Council in favour of 

Union, November 18, 1839 424 

Special council of Lower Canada adopts plan for union. There is 
naturally much diversity of opinion owing to the rebellions, but 
almost every one sees the necessity for change. 

CXV, Poulett Thomson to a Friend, November 20 and December 8, 1839. 427 
Describes his successes, in favour of the union, in Lower Canada. 

Has fears for a similar result in Upper Canada — ^the country of 
factions, where the ‘constitutional party is as bad or worse than the 
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other, in spite of all their professions of loyalty*. The finances, the 
house of assembly — in fact, everything in Upper Canada — ^in a chaotic 
state. 

GXVl. Poulett Thomson to the Legislature of Upper Canada, December 7, 

1839 428 

Outlines the government*s plans for union. Delay in proposal not 
due to wavering, but to a desire to consult the Upper Canadian 
legislature in order that the union may be as just as possible. 
Thomson asks the legislature to assent to certain terms in the pro- 
posed union: (a) equal representation for each province in the new 
united house of assembly, (b) the granting of a civil list, (c) the 
charging of the public debt of Upper Canada for works of a general 
nature on the joint revenue of the united province. 

CXVII. Poulett Thomson to a Friend, December 12, 1839 . . 430 

Explains what he means by ‘ responsible government*. The governor 
cannot be responsible to an executive holding the confidence of the 
house of assembly. The governor is not a sovereign ; he is a minister 
of the crown responsible to the home government, and therefore 
‘cannot be under the control of men in the colony*. 

CXVII I. Resolutions of the Legislative Council of Upper Canada, Decem- 


ber 14, 1839 431 

Embody Thomson’s requests as outlined in No. CXVI. 

CXIX. Resolutions of the House of Assembly of Upper Canada, December 

23, 1839 432 

Embody Thomson’s requests as outlined in No. CXVI. 

CXX. Poulett Thomson to House of Assembly of Upper Canada, January 

14, 1840 432 


Impossible to lay before the house Russell’s dispatches on ‘respon- 
sible government’; quotes, however. No. CXI as to the advice on 
which he acts. 

CXXI. The Act of Union (3 & 4 Victoria, c. 35), 1840 . . . .433 

CXX II. Poulett Thomson to Russell, September 16, 1840 . . 445 

Regrets that act of union has no provisions for municipal institutions. 
Municipal institutions are the very training needed in Canada — with- 
out them, higher government cannot succeed. Is inclined to defer 
proclaiming the union, until parliament has reconsidered this ques- 
tion. The consequences of such an action, however, too doubtful. If 
the queen desires, he will persist in his work and propose a comprehen- 
sive municipal scheme in the opening session of the new legislature. 

CXXI 11. Russell to Sydenham, October 25, 1840 449 

Reply to No. CXXI I. Regrets Sydenham’s disappointment over the 
omission of legislative provision for local government in the act of 
union, especially as he shares in it. It is a Canadian matter, however, 
and the Canadian people will doubtless provide for such a useful 
system. 

CXXIV. Sydenham to a Friend, 1840 (?) 449 

Expresses more emphatically his fear that it was a fatal mistake for 
the imperial parliament not to set up a good municipal system. 
Without it the jobbery and corruption of this government must go on, 
and the Canadian legislature spend its time inefficiently on petty 
local details. A system of local government far more important than 
even the legislative union. 
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SIXTH PERIOD 
1841-1867 

Introductory Note to the Period 453 

GXXV. Sydenham’s Speech to Canadian Legislature, 1841 . . 455 

Draws attention, inter aliOf to the necessity for the development of 
the resources of the province by a well-considered plan of public 
works ; to the need for encouraging and carefully controlling immigra- 
tion ; to the pressing call for a good system of municipal institutions 
and of provincial education. Promises imperial aid in substantial 
loans. 

CXXVI. Sydenham to his Brother, August 28, 1841 . . . 457 

Triumphant announcement of his having carried, word for word, his 
own municipal district bill for Upper Canada — ‘the bill, the whole 
bill, and nothing but the bill*. 

CXXVI I. Resolutions of the Legislative Assembly of Canada, 1841 . 457 

Resolutions (generally assigned to Sydenham’s pen) which were 
carried as amendments to proposals in which ‘cabinet responsibility* 
in local matters was laid down. Sydenham’s resolutions only go as 
far as the advice given him by Russell and communicated to the 
Assembly (see Nos. CXI and CXX). 

CXXVIII. Stanley to Bagot, October 8, 1841 458 

Stanley advises Bagot to introduce practical measures and to avoid 
theoretical discussions. 

CXX IX. Bagot to Stanley, February 23, 1842 460 

His early impression. Estimate of political groups. 

eXXX. Bagot to Stanley, June 12, 1842 463 

His duty to fuse discordant elements. Sydenham quarrelled with the 
French as a race. He hopes to begin a new era. 

CXXXI. S. B. Harrison to Bagot, July 11, 1842 464 

Advises Bagot to reconstruct executive by including French 
Canadians. An astute estimate of the political situation. 

CXXXII. W. H. Draper to Bagot, July 16, 1842 468 

Follows Harrison (No. CXXXI). ‘You cannot get on without the 
French ... I cannot sit with Mr. Baldwin.’ 

CXXXIIL Bagot to Stanley, July 28, 1842 469 

A dispatch based on Nos. CXXXI and CXXXII. A critical view of 
the outlook. The government must be carried on either by ‘a pro- 
fessed exclusion’ and ‘deflance’ of the French Canadians or by their 
admission. 

CXXXIV. Stanley to Bagot, September 1, 1842 472 

Reply to No. CXXXIIL Is alarmed and has consulted Peel. ‘ Divide 
et impera.’ Do not admit the French unless you make it manifest to 
Great Britain and the conservatives and to the supporters of Britain 
in the Canadas that you have been forced to do so. 

CXXXV. Bagot to La Fontaine, September 13, 1842 .... 473 

The momentous move. La Fontaine is offered conditions. 

CXXXVI. Bagot to Stanley, September 13, 1842 474 

Official announcement of his action in No. CXXXV and the imme- 
diate results. 
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CXXXVII. Bagot to Stanley, September 26, 1842 .... 475 

A description of the success of his experiment. If approved asks for 
prompt sanction and firm support. 

CXXXVIII. Bagot to Stanley, September 26, 1842 .... 477 

A private letter along the lines of No. CXXXVII. ‘I found the 
Union was not completed. Sydenham had effected the fianQailles. The 
marriage as he very well knew must be the work of his successor.’ I 
have found the moment opportune ‘for performing that ceremony’. 

CXXXIX. Bagot to Stanley, September 26, 1842 478 

A graphic criticism of Sydenham’s methods and of the dramatic 
scenes in his own legislature. Asks for full approval. 

CXL. Stanley to Bagot, November 2, 1842 ...... 483 

The ofTicial dispatch. Critical and unkindly but promises ‘cordial 
support’. 

CXL I. Stanley to Bagot, November 3, 1842 486 

Critical and coloured by prejudice. ‘We do not disapprove your 
policy. We are prepared to support it and defend you for having 
pursued it*, but we shall rest both on the fact that circumstances 
forced you to act. 

CXLII. Metcalfe to Stanley, August 5, 1843 489 

Fails to understand Sydenham’s system of government, but, as it is 
apparently working out, it will mean cabinet and party government. 

Can this be reconciled with the position of the governor in a colony? 

He fails to see how the problem can be solved, but fears that it is too 
late to withdraw the system which has been set up as a deduction from 
Sydenham’s plan. Whether it was his own or not, he cannot say. For 
himself, he finds it impossible to submit to the dictates of ‘party 
government’ in a dependency of the crown. 

CXLIll. Earl Grey to Lieut.-Gov. Harvey, November 3, 1846 . . 494 

Outlines the status of the legislative and executive councils. Appoint- 
ments to the former should be made to make it ‘fRiriy represent the 
opinion of the majority of the intelligent members of the community’. 

If, however, it docs not harmonize, what course is open? Two con- 
siderations are clear: first, the legislative council cannot be allowed 
permanently to obstruct measures called for by public opinion and 
sent up by the assembly ; secondly, that it is a grave evil to appoint 
new members to the council in order to carry such measures, as such a 
method may involve too wide possibilities of increase in future difficul- 
ties of a similar nature. How can the problem be solved? It is to be 
understood that only ‘clear and obvious necessity’ — ^‘practical in- 
convenience must have actually arisen and to a serious extent’ — ^will 
justify the appointment of additional members. Such urgent necessity 
will not excite indignation, and it is likely that the council will yield 
to circumstances demanded by popular opinion and prevent the 
adoption of such a drastic measure. With regard to the executive 
council, when they cannot govern, application must be made to the 
opposite party. The governor must make it clear that while he can 
never assent to the abuse of the royal authority for party as opposed 
to public objects, he is willing to work with any party that can com- 
mand public confidence, as the government of the British provinces 
cannot be carried on ‘in opposition to the opinion of the inhabitants’. 

CXLIV. Earl Grey to Lieut.-Gov. Harvey, March 31, 1847 . . 496 

Outlines the British system of government and points out the differ- 
ence between ‘ political ’ and ‘ official ’ appointments. He sees no reason 
— ^but rather welcomes the idea — ^why colonial government should 
not follow the British system. A careful criticism is given of the possi- 
bilities of carrying it into effect, but it is pointed out that few appoint- 
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ments at present should be of a * political ' nature, involving changes 
with the change of public opinion, and that the vast number of 
smaller appointments should be of an oHicial kind, 'during good 
behaviour’; thus the danger of dislocation in administration will be 
lessened — a danger not to be minimized in a small community which 
has just gained 'responsible government’. Outlines a scheme for the 
’political’ appointments, and also lays it down that 'permanent 
officials’ must not be members of either house of the legislature. 
'Political’ appointments will carry with them seats in the executive 
council. With these considerations in mind, ‘ that system of parlia- 
mentary government which has long prevailed in the mother country* 
can be immediately adopted. 

CXLV. Elgin to Earl Grey, July 13, 1847 500 

Outlines his conception of the position of the governor under the 
newly introduced system of responsible cabinet government: frank 
and unreserved constitutional support to his ministers, but never 
concealing from them that nothing will prevent him from working 
cordially with their opponents, if forced upon him. 

CXLVI. Elgin to Lady Elgin, 1847 501 

Lord Durham’s vindication will be the fair working out of his system 
of government in Canada. 

CXLVII. Elgin to Earl Grey, April 30, 1849 501 

A detailed account of the riots at Montreal and the public excitement 
following on Elgin’s signing the rebellion losses’ bill. Elgin defends 
his action as entirely constitutional and exposes the shallowness of the 
claims made by a ‘British’ minority to be the sole loyalists in the 
province. 

CXLVI 11. The Annexation Manifesto, 1849 505 

Annexation to the United States is the only cure for the political and 
economic evils. 

CXLIX. Elgin to Earl Grey, March 23, 1850 509 

Criticizes Bussell’s speech of February 8, 1850, in which he antici- 
pated colonial independence. Pleads for a nobler conception of the 
colonies. ‘You must allow them to believe that, without severing the 
bonds which unite them to Great Britain, they may attain the degree 
of perfection and of social and political development to which organ- 
ized communities of freemen have a right to aspire.’ Russell’s opinion 
will only add support to the annexationists ; will grieve the loyal and 
well affected such as Baldwin, and will hurt the province financially 
and economically. 

CL. Elgin to Earl Grey, November 1, 1850 511 

Contrasts American and British forms of government. 

CLl. Elgin to Earl Grey, December 17, 1850 512 

An expansion of the ideas which run through No. CL. A defence of 
limited monarchy against republicanism. 

CL 1 1. Elgin to Cumming Bruce, September, 1852 514 

Responsible cabinet government can flourish in the dominions. ' This 
faith I have imparted.’ The dependencies cannot be governed ‘ on the 
antiquated bureaucratic principle, by means of rescripts from 
Downing street*. * I have always said to my advisers, “While you con- 
tinue my advisers, you shall enjoy my unreserved confidence, and 
en revanche you shall be responsible for all acts of government.’* * 

CLIII. Elgin to the Duke of Newcastle, February 18, 1853 . 514 

The prerogative of the crown should be employed as a means of 
attaching the outlying parts of the empire to the throne. Imperial 
honours should emanate directly from, the crown, not on the recom- 



xxvi ANALYTICAL LIST OF CONTENTS 

mendation of the local executives, and they should only be bestowed 
on * eminent persons who are no longer actively engaged in political 
life’. 

CLIV. Elgin to the Duke of Newcastle, March 26, 1853 . . 515 

To the argument that, by a severance of the connexion, British states- 
men will be relieved of an onerous responsibility for colonial acts of 
which they cannot otherwise rid themselves, Elgin replies that the 
true answer is to throw ' the whole weight of responsibility on those 
who exercise the real power*. 

CLV. Elgin to Sir George Grey, December 18, 1854 . . . .515 

Outlines his conception of the functions of a governor. 

GLVI. The Clergy Reserves Act (18 Victoria c. 2, Canadian), 1854 . . 516 

CLVII. The Seigniorial Tenures Act (18 Victoria c. 3, Canadian), 1854 . 519 

CLVIII. The Union Act Amendment Act (11 & 12 Victoria, c. 56), 1848 . 532 
Repeals section 41 of the Act of Union (No. CXXI), which provided 
for the sole use of English as the official language. 

CLIX. The Union Act Amendment Act (17 & 18 Victoria, c. 118), 1854 . 533 

Gives legislature of Canada power to alter the constitution of the 
legislative council and repeals sections 26 and 42 of the Act of Union 
(No. CXXI). 

CLX. The Union Act Amendment Act (22 & 23 Victoria, c. 10), 1856 . 534 
Gives legislature of Canada power to make laws regulating the 


appointment of a speaker of the legislative council. 

CLXI. Galt’s Resolutions on Federation, 1858 535 

CLXII. Galt &c. to Lytton, October 23, 1858 536 

On federation negotiations. 

CLXI 11. Same to Same, October 25, 1858 537 

Confidential communication on federation. 

CLXIV. Lytton to Head, November 26, 1858 538 

Colonial secretary’s views to governor of Canada on federation. 

CLXV. Galt on the Canadian Tariff, 1859 539 

A vindication of Canadian fiscal autonomy. 


CLXVI. Colonial Habeas Corpus Act (25 & 26 Victoria, c. 20), 1862 . 540 

Writ of Habeas Corpus not to issue into any colony or foreign de- 
pendency of the crown having courts authorized to grant the same. 

CLXVII. Negotiations for Federation, 1864 540 

Political agreement between Macdonald and Brown. 

CLXVI 1 1. The Quebec Resolutions, 1864 541 

The seventy-two resolutions of the Quebec Conference. 

CLXIX. Cardwell to Monck, December 3, 1864 547 

From the colonial secretary acknowledging receipt of No. CLXVI II. 

CLXX. Colonial Laws Validity Act (28 & 29 Victoria, c. 63), 1865 . . 549 

An Act to remove doubts as to the validity of colonial laws. A 
colonial law cannot be repugnant to the laws of England: the 
meaning of ‘repugnancy* is embodied in this act. 

CLXXI. Debates in the Canadian Parliament on Confederation, 1865 . 550 

CLXXI I. The Westminster Palace Hotel Resolutions, 1866 .611 

CLXXIIl. British North America Act (30 & 31 Victoria, c. 3), 1867 . 617 
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1867-1929 

Introductory Note to the Period 637 

CLXXIV. Rupert’s Land Act (31-32 Victoria, c. 105) . . . .639 

CLXXV. The Manitoba Act (33 Victoria, c. 3, Dominion Statute), 1870 . 640 

CLXXVI. Admission of Rupert's Land and North-Western Territory 

into the Union, June 23, 1870 644 

CLXXVII. Admission of British Columbia into the Union, May 16, 1871 658 

CLXXVIII. The British North America Act (34 & 35 Victoria, c. 28), 1871 663 
Parliament of Canada may establish new provinces and provide for 
the constitution thereof; may alter the limits of provinces, with the 
consent of their legislatures; may legislate for any territory not 
included in a province. Limits power of Canadian parliament to 
legislate for an established province. Confirms acts of the Canadian 
parliament for the temporary government of Rupert’s Land and 
North-Western Territory (No. CLXXIV and No. CLXXV). 

CLXXIX. Admission of Prince Edward Island into the Union, June 26, 

1873 664 

CLXXX. Parliament of Canada Act (38 & 39 Victoria, c. 38), 1875 . . 668 

Repeals Section 18 of B. N. A. Act, 1867 (No. CLXXIII), with 
regard to the privileges of the Canadian parliament, provides a new 
section defining those privileges, &c. 

CLXXXI. Edward Blake on the Office of Governor-General, 1876 . . 669 

CLXXXII. Edward Blake on the Prerogative of Mercy, 1876 . . 670 

CLXXXI 1 1. Letters Patent Constituting the Office of Governor-General 

of the Dominion of Canada, 1878 672 

CLXXXIV. Instructions to the Governor-General of the Dominion of 

Canada, 1878 674 

CLXXXV. Hicks Beach to Lome, November 1, 1879 .... 675 

On the appointment of a Canadian representative in London. 
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I 

TREATY OF UTRECHT, 1713 

Treaty of Peace and Friendship between the most serene and most potent Princess 
Anne, by the grace of God, Queen of Great Britain, France, and Ireland, and 
the most serene and most potent Prince Lewis XIV, the most Christian King, 
concluded at Utrecht the 31/11 day of Marchl April 1713. 


X. The said most Christian King shall restore to the kingdom and Queen of 
Great Britain, to be possessed in full right for ever, the bay and straights of 
Hudson, together with all lands, seas, sea-coasts, rivers, and places situate in the 
said bay, and streights, and which belong thereunto, no tracts of land or of sea 
being excepted, which are at present possessed by the subjects of France. All 
which, as well as any buildings there made, in the condition they now are, and 
likewise all fortresses there erected, either before or since the French seized the 
same, shall within six months from the ratification of the present treaty, or sooner, 
if possible, be well and truly delivered to the British subjects, having commission 
from the Queen of Great Britain to demand and receive the same, entire and 
undemolished, together with all the cannon and cannon-ball which are therein, 
as also with a quantity of powder, if it be there found, in proportion to the cannon 
ball, and with the other provision of war usually belonging to cannon. It is, 
however, provided that it may be entirely free for the company of Quebec, and 
all other the subjects of the most Christian King whatsoever, to go by land, or by 
sea, whithersoever they please out of lands of the said bay, together with all 
their goods, merchandizes, arms, and effects, of what nature or condition soever, 
except such things as arc above reserved in this article. But it is agreed on both 
sides, to determine within a year, by commissaries to be forthwith named by 
each party, the limits ^ which are to be fixed between the said Bay of Hudson, and 
the places appertaining to the French ; which limits both the British and French 
subjects shall be wholly forbid to pass over, or thereby to go to each other by sea 
or by land. The same commissaries shall also have orders to describe and settle, 
in like manner, the boundaries between the other British and French colonies 
in those parts. 

XI. The abovementioned most Christian King shall take care that satisfaction 
be given, according to the rule of justice and equity, to the English company 
trading to the Bay of Hudson, for all damages and spoil done to their colonies, 
ships, persons, and goods, by the hostile incursions and depredations of the 
French, in time of peace, an estimate being made thereof by commissaries to be 
named at the requisition of each party. The same commissaries shall moreover 
inquire as well into the complaints of the British subjects concerning ships taken 
by the French in time of peace, as also concerning the damages sustained last 
year in the island called Montserat, and others, as into those things of which the 
French subjects complain, relating to the capitulation in the island of Nevis, and 
castle of Gambia, also to French ships, if perchance any such have been taken by 
British subjects in time of peace. And in like manner into all disputes of this kind, 
which shall be found to have arisen between both nations, and which are not yet 
ended ; and due justice shall be done on both sides without delay. 

XII. The most Christian King shall take care to have delivered to the Queen 
of Great Britain, on the same day that the ratifications of this treaty shall be 
exchanged, solemn and authentic letters, or instruments, by virtue whereof it 
shall appear, that the island of St, Christophers is to be possessed alone hereafter 
by British subjects, likewise all Nova Scotia or Acadia, with its ancient boun- 
daries, as also the city of Port Royal, now called Annapolis Royal, and all other 
things in those parts, which depend on the said lands and islands, together with 
the dominion, propriety, and possession of the said islands, lands, and places, and 
all right whatsoever, by treaties, or by any other way obtained, which the most 

* For boundaries see Mills, D., A Report on the Boundaries of Ontario (Toronto, 1873), Ontario 
oesswtm Papers, vol. xi, No. 31 ; Canada, House of Commons DAates, 1883, pp. 1064 fl. ; 62 and 63 
Victona,c.28(IinperlalAct). » t 
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Christian King, the crown of France, or any the subjects thereof, have hitherto 
had to the said islands, lands, and places, and the inhabitants of the same, are 
yielded and made over to the Queen of Great Britain, and to her crown for ever, 
as the most Christian King docs at present yield and make over all the particulars 
abovesaid; and that in such ample manner and form, that the subjects of the 
most Christian King shall hereafter be excluded from all kind of Ashing in the 
said seas, bays, and other places, on the coasts of Nova Scotia, that is to say, on 
those which lie towards the East, within 30 leagues, beginning from the island 
commonly called Sable, inclusively, and thence stretching along towards the 
South west. 

XIII. The i^and called Newfoundland, with the adjacent islands, shall from 
this time forward, belong of right wholly to Britain ; and to that end the town 
and fortress of Placentia, and whatever other places in the said island, are in the 
possession of the French, shall be yielded and given up, within seven months 
from the exchange of the ratifleations of this treaty, or sooner if possible, by the 
most Christian King, to those who have a commission from the Queen of Great 
Britain, for that purpose. Nor shall the most Christian King, his heirs and 
successors, or any of their subjects, at any time hereafter, lay claim to any right 
of the said island and islands, or to any part of it, or them. Moreover, it shall not 
be lawful fur the subjects of France, to fortify any place in the said island of 
Newfoundland, or to erect any buildings there, besides stages made of boards, 
and huts necessary and usual for the drying of flsh ; or to resort to the said island, 
beyond the time necessary for fishing, and drying of fish. But it shall be allowed 
to subjects of France, to catch flsh, and to dry them on land, in that part only, 
and in no other besides that, of the said island of Newfoundland, which stretches 
from the place called cape Bonavista, to the northern point of the said island, 
and from thence running down by the western side, reaches as far as the place 
called Point Biche. But the island called Cape Breton, as also all others, both 
in the mouth of the river of St. Lawrence, and in the gulph of the same name, 
shall hereafter belong of right to the French, and the most Christian King shall 
have all manner of liberty to fortify any place, or places there. 

XIV. It is expressly provided, that in all the said places and colonies to be 
yielded and restored by the most Christian King, in pursuance of this treaty, the 
subjects of the said King may have liberty to remove themselves within a year 
to any other place, as they shall think fit, together with all their moveable effects. 
Bui those who are willing to remain there, and to be subject to the kingdom of 
Great Britain, are to enjoy the free exercise of their religion, according to the 
usage of the church of Rome, as far as the laws of Great Britain do allow the same. 


XXX. In witness whereof, we the underwritten Ambassadors Extraordinary and 
Plenipotentiaries of the Queen of Great Britain, and of the most Christian King, 
have put our seals to these i)resent instruments, subscribed with our own hands, 
at Utrecht the 31/1 1th day of March/April in the year 1713. 

Joh, Bristol, C. P. S. HuxeUes, 

Strafford. Mesnager. 


II 

COMMISSION TO CORNWALLIS, MAY 6, 1749 

George the Second, by the Grace of God of Great Britain, France and Ireland, 
King, Defender of the Faith, &c. To our trusty and well-beloved, the Honorable 
Edward Cornwallis, Esquire, Greeting. ... 


. . . know you that we reposing special trust and confldence in the prudence, 
courage, and loyalty of you, the said Edward Cornwallis, of our special grace, 
certain knowledge and meer motion, have thought lit to constitute and appoint 
you, the said Edward Cornwallis, to be our Captain General, & Governor in Chief 
in and over our Province of Nova Scotia or Acadie in America, with all the rights, 
members, and appurtenances whatsoever thereunto belonging, and we do hereby 
require and command you to do and execute all things in due manner that shall 
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belong unto your said command and the trust we have reposed in you according 
to the several powers and authorities granted or appointed you by this present 
Commission and the instructions herewith given you, or by such further powers, 
instructions and authorities as shall at any time hereafter be granted or appointed 
you under our signet and sign manuel, or by our order in our privy Council, and 
according to such reasonable laws and statutes as hereafter shall be made or 
agreed upon by you with the advice and consent of our Council and the Assembly 
of our said Province, under your government hereafter to be appointed in such 
manner and form as is hereafter expressed. 

And for the better administration of justice, and 'the management of the public 
affairs of our said Province, we hereby give and grant unto you, the said Edward 
Cornwallis, full power and authority to chuse, nominate, and appoint such fitting 
and discreet persons as you shall either find there or carry along with you not 
exceeding the number of Twelve, to be of our Council in our said Province. As 
also to nominate and appoint by warrant under your hand and seal all such 
other officers and ministers as you shall judge proper and necessary for our 
service and the good of the people whom we shall settle in our said Province 
until our further will and pleasure shall be known. 

And we do hereby give & grant unto you full power and authority to suspend 
any of the members of our said Council to be appointed by you as aforesaid from 
sitting, voting, and assisting therein if you shall find just cause for so doing. 

And if it shall at any time happen that by the death, departure out of our said 
Province, suspension of any of our said Councilors, or otherwise, there shall be 
a vacancy in our Council (any five whereof we do hereby appoint to be a quorum), 
our will and pleasure is that you signify the same unto us by the first opportunity 
that we may under our signet & sign manuel constitute and appoint others in 
their stead. 

But that our affairs at that distance may not suffer for want of a due number 
of Councilors, if ever it shall happen that there shall be less than nine of them 
residing in our said Province, we hereby give and grant unto you the said Edward 
Cornwallis full power and authority to chuse as many persons out of the principal 
freeholders inhabitants thereof as will make up the full number of our said Council 
to be nine and no more ; which persons so chosen and appointed by you shall be 
to all intents and purposes Councilors in our said Province until either they shall 
be confirmed by us, or that by the nomination of others by us under our sign 
manuel or signet our said Council shall have nine or more persons in it. 

And we do hereby give and grant unto you full power & authority, with the 
advice and consent of our said Council, from time to time as need shall require, to 
summon and call General Assemblys of the Freeholders and Planters within your 
Government according to the usage of the rest of our Colonies & Plantations in 
America. 

And our will and pleasure is that the persons thereupon duly elected by the 
major part of the Freeholders of the respective counties and places & so returned 
shall before their sitting take the Oaths mentioned in the Act entitled “An Act 
for the further security of his Majesty’s Person and Government and the succes- 
sion of the Grown in the Heirs of the late Princess Sophia being Protestants, and 
for extinguishing the hopes of the pretended Prince of Wales and his open and 
secret abettors," as also make and subscribe the afore-mentioned declaration 
(which Oaths & Declaration you shall commissionate fit persons under our Seal 
of Nova Scotia to tender and administer unto them,) and until the same shall be 
so taken and subscribed no person shall be capable of sitting tho’ elected, and we 
do hereby declare that the persons so elected and qualified shall be called and 
deemed the General Assembly of that our Province of Nova Scotia. 

And that you the said Edward Cornwallis with the advice and consent of our 
said Council and Assembly, or the major part of them respectively, shall have 
full power and authority to make, constitute, and ordain Laws, Statutes, & 
Ordinances for the Public peace, welfare & good government of our said province 
and of the people and inhabitants thereof and such others as shall resort thereto, 
& for the benefit of us, our heirs and successors, which said Laws, Statutes, and 
Ordinances are not to be repugnant, but as near as may be agreeable, to the 
Laws and Statutes of this our Kingdom of Great Britain. 

Provyded that all such Laws, Statutes & Ordinances, of what nature or dura- 
tion so ever be within three months or sooner after the making thereof trans- 
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mitted to us under our Seal of Nova Scotia for our approbation or disallowance 
thereof, as also duplicates by the next conveyance. 

And in case any or all of the said Laws, Statutes & Ordinances not before 
confirmed by us shall at any time be disallowed, and not approved & so signified 
by us our Heirs or Successors under our or their sign manuel & signet, or by 
order of our or their privy Council unto the said Edward Cornwallis, or to the 
Commander in Chief of our said Province for the time being, then such and so 
many of the said Laws, Statutes, and Ordinances as shall be so disallowed & not 
approved shall thenceforth cease, determine, & become utterly void & of none 
effect, anything to the contrary thereof notwithstanding. 

And to the end that nothing may be passed or done by our said Council or 
Assembly to the prejudice of us our Heirs & Successors, we will & ordain that 
you the said Edward Cornwallis shall have and enjoy a negative voice in the 
making and passing of all Laws, Statutes & Ordinances as aforesaid. 

And you shall <& may likewise from time to time, as you shall judge it neces> 
sary, adjourn, prorogue & dissolve all General Assemblies as aforesaid. 

And our further will and pleasure is that you shall and may keep & use the 
Publick Seal of our Province of Nova Scotia for sealing all things whatsoever 
that pass the Great Seal of our said Province under your Government. 

And we do further give and grant unto you the said Edward Cornwallis full 
power and authority from time to time & at any time hereafter, by yourself or 
by any other to be authorized by you in that behalf, to administer and give the 
Oaths mentioned in the aforesaid Act to all and every such person or persons as 
you shall think fit, who shall at any time or times pass into our said Province or 
shall be residing or abiding there. 

And we do by these presents give and grant unto you the said Edward Corn- 
wallis full power and authority, with advice and consent of our said Council, to 
erect, constitute, and establish such and so many Courts of Judicature & Publick 
Justice within our said Province and Dominion as you and they shall think fit 
and necessary for the hearing & determining all causes as well Criminal as Civil 
according to Law and Equity, and for awarding of Execution thereupon with all 
reasonable and necessary powers, authorities, fees & privileges belonging there- 
unto, as also to appoint & commissionate fit persons in the several parts of your 
Government to administer the oaths mentioned in the aforesaid Act, entitled 
“An Act for the further security of His Majesty’s Person & Government & the 
Succession of the Crown in the Heirs of the late Princess So[)hia being Protes- 
tants, and for extinguishing the hopes of the pretended Prince of Wales and his 
open and secret abettors:’’ as also to administer the aforesaid declaration unto 
such persons belonging to the said Courts as shall be obliged to take the same. 

And we do hereby authorise and impower you to constitute and appoint 
Judges, & in cases requisite Commissioners of Oyer & Terminer, Justices of the 
Peace, and other necessary officers & ministers in our said Province for the better 
administration of Justice and putting the Laws in execution, and to administer 
or cause to be administered unto them such oath or oaths as are usually given for 
the due execution and performance of offices and places and for the clearing of 
truth in Judicial Causes. 

And we do hereby give and grant unto you full power & authority, where you 
shall see cause, or shall judge any offender or offenders in criminal matters or for 
any fines or forfeitures due unto us fit objects of our mercy, to pardon all such 
offenders and to remit all such offences, fines and forfeitures, treason & willfull 
murder only excepted ; in which cases you shall likewise have power upon extra- 
ordinary occasions to grant reprieves to the offenders untill & to the intent our 
Royal pleasure may be known therein. 

We do by these presents authorise and empower you to collate any person or 
persons to any churches, chapels, or other eccleciastical benefices within our said 
Province as often as any of them shall happen to be void. 

In witness whereof we have caused these our letters to be made patent. 
Witness ourself at Westminster the sixth day of May in the twenty-second year 
of our reign. 

By writ of Privy Seal. 


(Signed) Yorke & Yorke. 
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III 

REPRESENTATIVE GOVERNMENT IN NOVA SCOTIA, 1755 
[Trans.: Akins, Nova Scolia Archives (1869), pp. 710 ff.] 

To the Right Honble. the Lords Commissioners for Trade and Plantations, 

May it Please Your Lordships, — 

Pursuant to your Lordships' desire Signifled to Us by Mr. Hill in his Letter of 
the 31st of March last setting forth, That a doubt having arisen whether the 
Governor and Council of His Majesty’s Province of Nova Scotia have a Power 
of enacting Laws within the said Province and Jonathan Belcher Esqr. having 
transmitted to Your Lordships his observations thereupon inclosing to Us a 
Copy of the said Observations together with Copys of several clauses in the 
Commission ^ and Instructions of the said Governor of that Province referred to 
(all which are herewith returned) and desiring our opinion, whether the said 
Governor and Council have or have not a Power to enact Laws for the public 
Peace, Welfare and good Government of the said Province and the People and 
the Inhabitants thereof. 

We have taken the said Observations and clauses into Our Consideration and 
are humbly of opinion that the Governor and Council alone are not authorized 
by His Majesty to make Laws till there can be an Assembly. 

His Majesty has ordered the Government of the Infant Colony to be pursuant 
to his Commission and Instructions and such further Directions as He should 
give under his Sign Manual or by Order of Council. 

All of which is humbly submitted to Your Lordships Consideration. 

(Signed) Wm. Murhay. 

Richd. Lloyd. 

April 29th, 1755. 


Governor Lawrence to Lords of Trade and Plantations, 

Halifax, 8th December, 1755. 

My Lords, — 

1 have the honour by this opportunity to transmit to your Lordships the 
opinion of the Chief Justice ^ upon the manner of convening an Assembly in this 
Province. Tho' this is a matter, that in many of its parts, 1 am by no means 
qualified to judge of, yet I think it my duty to lay before your Lordships such 
reflections as have occurred to me upon so important a subject. 

The pneral necessity of convening an assembly upon account of the present 
invalidity of the laws, being altogether a point of law, I can say no more upon 
that head than that the Laws are chiefly such, as it appeared indispensably 
necessary to make, for the good regulation of the Town of Halifax and the 
encouragement of its commerce, they were mostly made at the request of tlie 
Merchants, or the people whom they concerned, who have been perfectly satisfied 
therewith and have never made the least question of their validity that ever I 
heard, I have been well informed that at the first establishment of the Colony of 
Virginia, Laws were enacted in the same manner and continued in force until an 
Assembly could be easily convened for their confirmation. 

The enclosed opinion seems to be founded upon the necessity of performing 
a promise made to the first Settlers of their having an Assembly. I believe from 
the first settlement of the Province to the present time the Governor has been 
required by the 86th Instruction to call an Assembly, by causing two Members 
to be elected for each Township, but as the Town of Halifax is the only place 
qualified to elect two members, they alone would not be sufficient to form an 
Assembly, therefore I humbly apprehend such a promise, cannot in any wise be 
said to have been broke through, but its performance not yet become possible, 
by the circumstances of the Province. As to the manner proposed by the Chief 
Justice for convening an Assembly at present, by electing 12 Members for the 
Province in the form of a County Election if it is to be any precedent for future 
elections, it will be attended with a very great inconvenience. As it is to be held 


> See No. II. 


Jonathan Belcher. 
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at Halifax, which most likely will not be the residence of the landed people, but 
of the Merchants, the former whose well being is much more connected with the 
security of the Province, will be mostly excluded and the Assembly chiefly com- 
posed of the latter, who are not so nearly concerned in its welfare, and who may 
sometimes have views & interests incompatible with the measures it may be 
necessary to take in a Province so contiguous both by land and water, to the 
whole force of the French in North America. 

I have now laid before you fully my thought upon this subject, which I flatter 
myself, your Lordships will receive with your usual candour, and excuse any 
error that may be found therein, upon reflecting how seldom it has fallen in my 
way to consider things of this nature. 

If it is thought necessary to put this Plan or any other to the same purpose in 
execution, I beg of your Lordships that I may have full instructions upon the 
subject, which I will take care most punctually to execute. It would be necessary, 
in this case, to provide for the expense of a House for the Assembly to sit in, and 
for a Clerk and such salaried Officers as may be thought necessary for their 
attendance, for I can venture to assure your Lordships that the people here in 
general, are not in a condition of contributing any sum of money to defray such 
an expense. 

I am, &c. 

Ghas. Lawrence. 

The Lords Commrs. for Trade & Plantations. 


Extract from Letter of Lords of Trade to Governor Lawrence, 

Whitehall, March 25th, 175G. 

We have taken into Our Consideration your Letter to us dated the 8th of Decem- 
ber last, inclosing the Proposals of the Chief Justice for convening an Assembly 
in Nova Scotia, and although We are fully sensible of the numberless Difficulties 
which will arise in carrying this or any other plan for an Assembly into Execution 
in the present state of the province and that many of the Inconveniences pointed 
out in your Letter must necessarily attend it, yet We cannot but be of Opinion, 
that the want of a proper authority in the Governor and Council to enact such 
Laws as must be absolutely necessary in the Administration of Civil Government, 
is an Inconvenience and Evil still greater than all these; and altho’ His Majesty’s 
subjects may have hitherto acquiesced in and submitted to the Ordinances of the 
Governor and Council, yet we can by no means think, that that or any other 
reason can justify the continuance of the Exercise of an illegal authority ; what 
you say with regard to the Council of Virginia’s passing laws in the first Infancy 
of that Colony is very true ; but then they derived the Power of doing it from 
their Commission, which was also the case of many other of the Colonics at their 
first settlement, tho’ it was a Power of very short Duration, and in later times 
since the Constitution of this Country has been restored to its true principles has 
never been thought advisable to be executed. 

Whether the measure proposed by the Chief Justice is or is not a proper one 
depends upon a precise knowledge of a variety of Facts which we at this distance 
cannot be competent Judges of; but whether that or any other plan is followed 
it will only be a temporary Plan and in no degree a precedent for future Assemblys 
when the circumstances of the Province will admit of other Regulations. 

The first Assembly Convened be it in what form it will, must necessarily con- 
sist of Persons of Property in Trade, because there is no Person who can be truly 
said to have any considerable landed Interest, until the Country is cleared and 
the Lands laid out, yet it may be proper and it will be necessary to take care, that 
a certain landed property, be it ever so small, be the Qualification as well of the 
Electors as the Elected, because the Commission directs that the Assembly shall 
be chosen by the majority of the Freeholders. 

The Election of twelve Persons or of any greater or lesser number to represent 
the whole Province considered as one County, may be a proper method as far as 
appears to us, but this must be left to your Discretion, who, by being upon the 
spot will be better able to determine upon this point, perhaps a Division of the 
Province into Districts or Townships may be the more eligible method, for altho* 
Halifax is at present the only Town in which there are any Inhabitants qualified 
to be Electors or Elected, yet as it is not proposed that actual Residence should 
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be required in order to qualify a Person to act in either one or other of the 
Gapacitys, the making a few Grants of Land in any of the Districts, as Minas, 
Ghignecto, Piziquid, Gobequid &c. will remove this difliculty, and if this can be 
done, the first Assembly will bear the nearer Resemblance to the form, in which 
it must be convened when the Province becomes better peopled and settled. 

This however We only throw out for your Gonsideration and desire it may be 
understood, that this point is left to your discretion under the Powers given you 
by your Commission. 

This being settled. The next Gonsideration will be the form of the Writ of 
Summons, the manner of executing it and the previous points to be settled before 
the Assembly proceeds upon Business, so far as regards the Election of a Speaker 
and the Rules to be observed with respect to Dissolutions, Prorogations and 
Adjournments: as to all which Points, We must refer you to the inclosed Copy 
of the form of a Writ made use of in the Province of New Hampshire, which 
appears to us (regard being had to the different circumstances of the two Pro- 
vinces) the best adapted to the purpose, and to the inclosed Copies of the Instruc- 
tions lately given to the Governor of Georgia and to the members of the Council 
of that Province, showing the manner in which these Instructions were carried 
into execution. 

There is one part of the Chief Justices proposal however which we can by no 
means approve of, and which must be particularly guarded against, and that is 
the continuance of the first Assembly for 3 years which might be and probably 
would be attended with great inconveniences, for, altho’ We have no doubt but 
that the first Assembly will be constituted of proper Persons and Persons well 
disposed to promote the Public Service, yet it may happen either from some 
Defect in the first formation of the Assembly or from their irregular and improper 
Proceedings, that the Governor may find it necessary for the good of the service 
to dissolve them and as it would be highly improper that his hands should, in such 
case be tied up. We thought it necessary to say thus much upon this Point, as it 
appears to us of great consequence. 

Another inconvenience necessary to be guarded against is long Sessions, which 
will not only be attended with Expence, but will also, in the present situation of 
affairs greatly obstruct and hinder you in the necessary attention which you must 
give to other important matters; and therefore you will take care, that the 
Sessions be as short as possible and the meetings at such times as shall be most 
convenient as well to the members as to yourself. 

These are all the Points which occur to us at present upon this important 
question, and it only remains for us to desire that you will take the earliest 
opportunity after the first Session of the Assembly to acquaint us in the fullest 
and most particular manner of all the steps you have taken in this matter, of the 
effect and operation of this measure with regard to the Public Service, pointing 
out to us at the same time the Gonveniences and Inconveniences of it, how far 
the Plan on which you proceeded is defective, the*cause of those Defects, and in 
what manner you would propose to have them remedy ed to the end that we may 
lay the whole matter before His Majesty and the Plan for future Assemblys 
ascertained by proper Instructions to you. 


Exlracl from letter of Lords of Trade to Governor Lawrence, 

Whitehall, July ye 8th, 1756. 

We have in our Letter to you dated the 25th of March last, given you our Senti- 
ments at large upon the Propriety and method of Summoning an Assembly, and 
as Wo are fully convinced of the expediency of this measure and are satisfied 
that until it be done, this Infant Golony cannot be truly said to be upon a 
permanent and lasting Establishment. We hope you will have thoroughly con- 
sidered this matter and carried our directions into Execution. We have no doubt 
but that all His Majesty's Subjects in Nova Scotia enjoy their Rights and 
Libertys to the full extent under the present form of Government, but until an 
Assembly is established, malevolent and ill designing men will take occasion to 
complain and misrepresent things to the prejudice of the Golony, and even the 
best disposed of His Majesty's Subjects there, will be uneasy under the present 
form of Government, a Petition setting forth the Inconveniency resulting from 
the want of an Assembly, having already been transmitted. 
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Exlracl from a letter of Gov, Lawrence to the Lords of Trade and Plantations. 

Halifax, 3rd November, 1756. 

In my letter to your Lordships of the 14th of October last, which was forwarded 
by way of Boston, I had the honor to acquaint you of my intentions to wait on 
my Lord Loudoun at New York, and that upon my return, the business of a 
house of representatives recommended by your Lordships, which from the 
absence of the Chief Justice upon the Continent for some time past, could not 
be sooner attended to, should be set about with ali convenient diligence. But 
since the receipt of your Lordships last letter, and of one from the Secretary of 
State, 1 have laid aside my design of visiting my Lord Loudoun at least for the 
present, and as the Chief Justice is now arrived, 1 shall as soon as the business 
of the Supreme Court, in which he is now deeply engaged is over, proceed to the 
consideration of what your Lordships have proposed in that respect, and in the 
mean time I take the liberty to enclose to your Lordships some remarks upon 
the expediency of this measure, pointing out the different objections & the 
diinculties we at present labour under in order to pave the way for carrying it 
into execution & which your Lordships look upon as so essentially necessary to 
the permanent and lasting establishment of this Infant Colony, which remarks 
when your Lordships shall have maturely considered, I flatter myself you will 
agree with me in opinion that in our present critical situation it will be no easy 
matter to obviate the many difliculties which naturally arise in the making such 
alterations in the present form of Government as your Lordships have now 
proposed. I can with great truth assure your Lordships that I know not of one 
instance wherein his Majesty's subjects in Nova Scotia have been in the least 
molested in the enjoyment of their rights and liberties to the full extent, under 
the present form of Government and that since I have had the honor to be 
entrusted with the management of the Province affairs, I have done my utmost 
endeavours to give satisfaction to every person in it. But my Lords it is impossible 
for me to redress pretended grievances that I have never been informed of nor 
can 1 indeed conjecture what reasons could be given to your Lordships by those 
Petitioners to induce you to think they labor under such great inconveniences 
from the want of an Assembly. This much I certainly know, that those very 
persons who were so forward in pushing this matter during Mr. Cornwallis's 
Government seem now to be entirely of opinion that a House of Representatives 
in the present posture of affairs instead of obviating the inconveniences com- 
plained of would serve only to create heats, animosities and disunions amongst 
the people at a time when the enemy is as I may say at our doors, and when the 
whole should join together as one man for their mutual safety and defence. That 
there are malevolent and ill designing men who will take occasion to misrepresent 
things to the prejudice of the Colony and that there are some such in this place 
1 have some reason to conclude. These my Lords will bo always the same under 
any Government, not from any particular regard for their Country, or to the 
advantage and prosperity of the Colony but from views and motives of a very 
different and perhaps not so disinterested a nature. But that the well disposed 
part of His Majesty’s subjects here should be in the least uneasy under the 
present form of Government, 1 have not the least reason to surmise, because 
they have never signifled any thing of it to me ; and I dare say, if any of them 
have joined in the Petition your Lordships make mention of, they have been 
led into it through inadvertency and the specious pretences of the persons I 
have been just describing. But whatever might be their inducement at that time 
1 have the most just grounds to be satisfled that they are now of a quite different 
way of thinking. 

At a Council holden at the Governers House in Halifax on Friday the 3d Deer. 
1756, 

Present — 

His Excellency the Governor, 

The Lieutenant Governor, 

Benj. Green 
Jno. Collier 
Robt. Grant 
Chas. Morris 


\councs. 
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Jonathan Belcher Esqr. took the Oaths as a Member of His Majesty's Council 
of this Province, and his Seat at the Board. Proposals which Mr. Chief Justice 
Belcher had laid before him the last Year for Calling a House of Representatives, 
and which he had at that time transmitted to their Lordships of the Board of 
Trade for their consideration. His Excellency also communicated Extracts from 
two letters which he had received from their Lordships on that head, wherein 
they had directed him to take such measures as he should think most proper for 
calling such a House, wherefore he desired the Council would give him their 
opinion and advice thereon. 

The Council then proceeded to consider what measures would be most proper 
to be taken for convening the Assembly, but not coming to any resolution thereon, 
they adjourned the further consideration thereof to Monday next at Ten of the 
Clock in the forenoon. 

Jno. Duport, Sec. Cone. 

Chas. Lawrence. 


At a Council holden at the Governors House in Halifax on Monday the 
3rd Jany. 1757. 

Present — 

The Lieutenant Governor. 

Jonn. Belcher, ^ fBcnj. Green, 

Jno. Collier, > Councs. < 

Chas. Morris, J LRobt. Grant. 

His Excellency the Governor together with His Majestys Council having had 
under mature consideration the necessary and most expedient measures for 
carrying into Execution those parts of His Majesty's Commission and Instructions 
which relate to the calling General Assembles within the Province, came to the 
following Resolutions thereon, viz. 

That a House of Representatives of the inhabitants of this Province, be the 
Civil Legislature thereof, in Conjunction with His Majesty’s Governor or Com- 
mander in Chief for the Time being, and His Majesty’s Council of said Province, 
the first House to be Elected and Convened in the following manner, and to be 
stiled the General Assembly, vizt. 

That there shall be Elected for the Province at largo until the same shall bo 


divided into Counties ........ 12 members. 

For the Township of Halifax 4 „ 

For the Township of Lunenburg ..... 2 „ 

For the Township of Dartmouth 1 „ 

For the Township of Lawrence Town ..... 1 „ 

For the Township of Annapolis Royal .... 1 „ 

For the Township of Cumberland 1 „ 


22 

That until the said Townships can be more particularly described the limits 
thereof shall be deemed to be as follows, vizt. 

That the Township of Halifax comprehend all the Lands lying Southerly of 
a line extending from the Westermost Head of Bedford Bason across to the 
Northeasterly Head of St. Margarets Bay with all the Islands nearest to said 
Lands, together with the Islands called Cornwallis’s, Webbs and Rous’s Islands. 

That the Township of Lunenburg comprehend all the lands lying between 
Lahave River and the Eastermost Head of Mahone Bay, with all the Islands 
within said Bay and all the Islands within Mirliguash Bay and those islands 
lying to the Southward of the above Limits. 

That the Township of Dartmouth comprehend all the Lands lying on the East 
side of the Harbour of Halifax and Bedford Bason, and extending and bounded 
Easterly by the Grant to the Proprietors of Lawrence Town & extending from 
the Northeasterly Head of Bedford Bason into the Country, until one hundred 
Thousand Acres be comprehended. 

That the Township of Lawrence Town be bounded on the Ocean according 
to the limits of the Grant to the Proprietors, and thence under the same Lines to 
Extend into the Country till One hundred Thousand Acres be comprehended. 

That the Township of Annapolis Royal be bounded Northerly by the Bay of 
Fundy and comprehend all the Lands from the Entrance of the Bason, to extend 
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up the River as far as the late french Inhabitants have possessed, and all the lands 
on the South side of the Bason and River of Annapolis under the same Limits 
East and West, and to extend Southerly till One hundred Thousand Acres be 
comprehended. 

That the Township of Cumberland in the District of Ghignecto, comprehend 
all the Lands lying between the Bason formerly called Beaubassin, now called 
Cumberland Bason, and the Bay Verte, and all those lands lying within Seven 
Miles of the Southwestward and Northwestward of the Road leading from said 
Bason to said Bay. 

That when Twenty five Qualifled Electors shall be settled at Pisiquid, Minas, 
Cobequid, or any other Townships which may hereafter be erected, each of the 
said Townships so settled, shall for their encouragement be entitled to send one 
Representative of the General Assembly, and shall likewise have a Right of 
voting in the Election of Representatives for the Province at large. 

That the House shall always consist of at least Sixteen members present 
besides the Speaker, before they enter upon Business. 

That no person shall be chosen as a member of the said House, or shall have 
a Right of Voting in the Election' of any Member of the said House, who shall 
be a Popish Recusant, or shall be under the Age of Twenty One years, or who 
shall not at the time of such Election, be possessed in his own Right of a Freehold 
Estate within the District for which he shall be Elected, or shall so Vote, nor shall 
any Elector have more than One Vote for each Member to be chosen for the 
Province at large, or for any Township ; and that each Freeholder present at such 
Election, and giving his Vote for one member for the Province at large shall be 
obliged to Vote also for the other Eleven. 

That respecting Freeholds which may have been conveyed by the Sheriff, by 
virtue of an Execution, the Right of Voting shall remain and be in the Persons from 
whom the same were taken in Execution, until the time of Redemption be elapsed. 

That no Non-Commissioned Officer or Private Soldier in actual Service shall 
have a Right of Voting, by virtue of any Dwelling built upon Sufferance, nor any 
Possession of Freehold, unless the same be registered to him. 

That all the Electors shall, if so required at the time of the Election take the 
usual State Oaths appointed by Law, and declare and subscribe the Test. 

That any Voter shall at the request of any Candidate be obliged to take the 
following Oadi, which Oath together with the State Oaths, the Returning Officer 
is hereby empowered to administer. 

“ I, A. B. do swear that I am a freeholder in the Township of in the 

“ Province of Nova Scotia, and have Freehold Lands or Hereditaments lying or 
“ being at within the said Township, and that such Freehold Estate 

“ hath not been made or granted to me fraudulently on purpose to qualify me 
“to give my vote, and that I have not received or had by myself, or any person 
“whatsoever in Trust for me, or for my use and benefit, directly or indirectly, 
“ any sum or sums of money, office, place or employment, gift or reward, or any 
“ promise or security for any money, office, employment or gift, in order to give 
“ my vote at this Election, and that I have not before been Polled at this Election, 
“ and that the Place of my abode is at 

That a precept be issued by His Excellency the Governor to the Provost 
Marshal or Sheriff of the Province requiring him by himself or his Deputys to 
summon the Freeholders of the Province to meet within their respective Districts, 
at some convenient place and time, to be by the said Provost Marshal or one of 
his Deputies appointed, and of which he or they shall give Twenty days Notice 
then and there to elect (agreeable to the Regulations hereby prescribed) such a 
number of Representatives, as shall in the said precept be expressed, agreeable 
to the preceding detail. 

That on account of the present rigorous season, the precept for Convening the 
first Assembly be made returnable in Sixty days from the date thereof, at which 
time the Assembly shall meet at such place as His Excellency the Governor shall 
appoint in the Precept. 

That the Provost Marshal or his Deputy shall be the returning officer of the 
Elections, to be held by him with the Assistance of three of the Freeholders 
present, to be appointed and sworn by the returning officer for that purpose, and 
in case a scrutiny shall be demanded, the same shall be made by them, & in case 
of further contest the same to be determined by the House. The Poll for each 
Township to be closed at the expiration of Forty-eight hours from the time of 
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its being opened ; and for the Province at large the Poll, after four days from the 
time of its being opened for the Election, shall be sealed up by the returning 
ofTicer for each Township, and transmitted to the Provost Marshal by the first 
opportunity, that seasonable notice may be given to the persons who shall upon 
examination appear to have been chosen by the greatest number of the said votes. 
Provided nevertheless that if the votes in the Townships of Annapolis Royal 
and Cumberland for the first members for the province at large, shall not be 
returned Eight days before the expiration of the time limitted for returning the 
Precept, the Provost Marshal shall, in such case, proceed to declare who are the 
persons elected, from the other votes in his hands. 

That the Provost Marshal or his Deputy, shall appoint for each Candidate, 
such one Person as shall be nominated to him by each candidate, to be Inspectors 
of the returning officer and his Assistants. 

That no Person shall be deemed duly Elected who shall not have the vote of 
a majority of the Electors present. 

That the names of all persons voted for together with Names /)f the Voters, 
shall at the time of Voting be publickly declared and entered on a Book kept for 
that purpose. 

That in case of the Absence of any of the Members from the Province, for the 
term of Two months, it shall and may be lawful for the Governor, Lieutenant 
Governor, or Commander-in-Chief (if he shall judge it necessary) to issue his 
Precept for the choice of others in their stead. 

That the Returning Officer shall cause the foregoing Resolution to be publicly 
read at the opening of each meeting for the Elections, and to govern the said 

Meetings agreeable thereto. ^ , 

° Chas. Lawrence. 

Extract from letter of Lords of Trade to Governor Lawrence, 

Whitehall, March 10th, 1767. 
We entirely agree in opinion with you that in the present Situation of things and 
vexed and harrassed as the Province is by the Hostilities of the French and 
Indians it will be in vain to attempt to induce hardy and industrious people to 
leave Possessions, which perhaps they may enjoy in peace in other Colonies, to 
come and settle in a Country where they must be exposed to every distress and 
Calamity which the most inveterate Enemy living in the Country and knowing 
every Pass and Corner of it can subject them to, and therefore we do not desire, 
nor mean to press this measure upon you further than the Circumstances of the 
Province & of the times will admit of. It does not however appear to us that the 
same reasons do altogether, tho' they may in part, operate against the calling 
an Assembly, concerning which We have given our Opinion so fully and We 
hope so explicitly in a former Leter, that no other difficulties can remain than 
those which arise from the obstruction and Embarrassment which such a measure 
may give to His Majesty’s Service in time of War and which is a consideration 
that will however more or less weigh according to the manner in which the 
measure is carried into Execution, for which reason We thought it proper after 
pointing out to you as clearly as We were able, the general light in which this 
matter appeared to Us, to leave it to your Discretion to do it in such manner 
as you should think most proper, lest by prescribing any peculiar method We 
should lay you under Difficulties which our Ignorance of particular facts would 
not permit us to foresee, and in this as well as in every other Direction contained 
in our Letter upon this subject the principal Point we had in view was to avoid 
every thing that might give you unnecessary Trouble or Embarrassment in the 
Execution of a measure which our unprejudiced judgment suggested to us as 
absolutely necessary for the Peace, Welfare and Credit of the Colony, being one 
of the fundamental Principles upon which it was first established. 

Governor Lawrence to Lords of Trade, 

9th November, 1757. 

As the calling an Assembly is doubtless a point of great importance to the 
welfare & prosperity of the Province and a measure about which I have been 
much more embarrassed than any other that has occurred since I have had the 
honor to conduct the administration of affairs here, I am extremely happy to 
find by your Lordships letter of the 10th of March last that your Lordships are 
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of opinion with me the same reasons may in part tho* perhaps not altogether, 
operate against calling an Assembly under the present circumstances of the 
times and of the Province, as served to obstruct the well peopling and settling 
the evacuated and other valuable Lands within it. That those reasons and 
obstructions did heretofore, and do still subsist was the opinion not only of your 
Lordships and myself but also of the most knowing of the most substantial and 
of the truest well wishers to the Colony's welfare, that are to be found amongst 
its inhabitants. Of the same opinion were the people of New England whose 
notions of liberty and of Government your Lordships are too well acquainted 
with to need any account thereof from me, for when 1 was amongst them last 
winter I took every occasion of discovering their sentiments on this subject in 
order to be well satisfied whether there was any truth in the reports that had 
been industriously propagated by some evilly disposed persons amongst us, that 
to the want of a House of Representatives it was principally owing that the 
evacuated lands were not already settled, the more I enquired into the truth of 
such reports the better I became convinced that they were without the least 
foundation. And I am further to observe to your Lordships that no person 
whatever with whom I have conversed and on whose judgment and advice I 
could the least rely, have of late considered the measure of calling an assembly 
of the people, situated and circumstanced as they are at present, and in a state of 
hostilities with so dangerous and near a neighbour, otherwise than as Chimeri- 
cal. I have said above that the most substantial of our own Inhabitants have 
opposed it, and that they have done so may appear by their own memorials 
begging it might not take place whilst the Province continued in a state of War, 
knowing of how little use it could be, and of what disservice it possibly might be, 
those who have urged it, have done so, to inflame the minds of the people, who 
they have much deceived and misled to deprive me of their confldcnce and 
regard, and in short to embarrass the affairs of Government, without any other 
views than those of private advantage, and from no other motives than those 
of resentment for disappointments in places and employments with which it was 
not in my power to gratify them. As the uneasiness that has been given on this 
head has proceeded from scarcely any person that has property in the Province 
or that has even applied to me for the possession of an Acre of land within it, 

I shall pass over the Calumnies that have been spread, without troubling your 
Lordships further than just to observe, that had we been infinitely better prepared 
for such a measure than we truly are, my being called by the Earl of Loudoun 
to Boston last winter, my being ordered on the expedition against Louisbourg 
this summer, my going to Chignecto when that expedition was dropped and the 
multiplicity of military affairs in which the safety and the very being of the 
Colony have constantly engaged iny attention, have rendered the accomplish- 
ment of such a measure utterly impracticable for these twelve months past. For 
these reasons I hope your Lordships cannot be displeased that it has not been 
already carried into execution, nor even that if it be deferred till some happy 
change in the face of American affairs promises more success in an undertaking 
of so much moment, nevertheless if it should be still your Lordships express 
pleasure that at all hazards and events an assembly shall absolutely be called 
without waiting for a favorable alteration in our circumstances, I beg leave to 
assure your Lordships that I shall without a moments delay after receiving your 
Lordships commands execute the plan that 1 formed last winter for that purpose, 
by the advice and assistance of His Majestys Council. 

Extract from letter of Lords of Trade to Governor Lawrence, 

Whitehall, Feby. 7, 1758. 

We have fully considered that part of your Letter, which relates to the calling 
an Assembly, and also the Plan for that purpose, contained in the minutes of 
the Council transmitted with it, and having so often and so fully repeated to you 
our sense and opinion of the Propriety & Necessity of this measure taking place, 
it only now remains for Us to direct its being carried into immediate execution, 
that His Majesty's Subjects (great part of whom are alleged to have quitted the 
Province on account of the great discontent prevailing for want of an Assembly) 
may no longer be deprived of that privilege, which was promised to them by 
His Majesty, when the Settlement of this Colony was first undertaken, and was 
one of the Conditions upon which they accepted the Proposals then made. 
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We are sensible that the Execution of this measure may in the present situation 
of the Colony be attended with many difficulties, and possibly may in its con- 
sequences, in some respects interfere with, and probably embarrass His Majesty's 
Service; but without regard to these Considerations, or td what may be the 
opinion of individuals with respect to this measure. We think it of indispensable 
necessity that it should be immediately carried into execution. 

We approve in general that part of your plan which establishes Townships and 
ascertains their Limits as corresponding with the Plan laid down in the Instruc- 
tions given to Mr. Cornwallis at the first Settlement of the Colony ; but We do not 
think it advisable, that any of those Townships, which has not fifty settled 
families, should be allowed to send Representatives to the Assembly ; and there- 
fore we would propose that for the present, those only, which have that number 
of Settled Families, should have that Privilege, & that the rest of the members, 
computing the whole at twenty two, should be elected for the Province at large, 
considered as one County, according to the Plan agreed upon, but that whenever 
any of those Townships, which are now established, or any others which may be 
hereafter established, shall contain Fifty Settled Families, they shall be entitled 
to a Writ for electing two Representatives, and the number of the members for 
the whole Province at large, considered as one County, shall be diminished in 
proportion. 

As to the other parts of your Plan, they do not appear to us liable to objection, 
excepting only that part which establishes the Quorum of the Assembly, and 
fixes it at Seventeen, which We apprehend to be too great a proportion of the 
whole ; and that it ought not at the most to exceed one half of the whole number, 
which is more agreeable to what has been judged to be proper in cases of other 
American Assemblies, whose great Inconveniencies have been found to result 
from the Quorum of the Assembly being too great a proportion of the whole. 

With respect to the time which it may be proper to fix for the Return of the 
Writs, We would wish that you should inform yourself of what has been the 
general Rule in cases of the like kind in other Colonics, so far as the situation 
and circumstances of Nova Scotia will admit of it. What this Rule has been wo 
are not at present sufliciently apprized ; but of which you will be able to inform 
yourself from the many Persons now in Nova Scotia, who have come from other 
Colonies, and are doubtless well acquainted with what has been the Custom in 
this case: But whatever this Rule may be, or however short the Term (and we 
apprehend the shorter it is, the better, provided it leaves sudlcient time for the 
due execution of the Writs) no great Inconveniencies can arise from it, because 
it will be in your Power whatever day may be fixed by the Writs for the 
Assembly's meeting, to postpone it to some further day by a Proclamation of 
Prorogue, in case you shall find that it will interfere with any particular services 
which yourself or the Lieut. Governor may be employed in, and which must 
necessarily prevent their proceeding upon Business. 


At a Council holden at the Governors House in Halifax on Saturday the 
20th May 1758. 


Present — 


His Excellency the Governor, 

The Lieut. Governor, 

Jonn. Belcher, ^ TBenj. Green, 

Jno. Collier, > Councs. < Robt. Grant, 

Montague Willmot, J ^Chas. Morris, 

His Excellency having communicated to the Council an Extract of 

a Letter to him from their Lordships of the Board of Trade dated February 7th 
1758, relative to the Plan framed by the Governor & Council on the 3rd day of 
January 1757, and transmitted to their Lordships by the Governor, for carrying 
into Execution His Majesty's Instructions upon calling General Assemblies 
within the Province, Signifying their Lordships Approbation of the same in 
General, with some few alterations, which being Considered the Council came 
to the following Resolution thereon, vizt., That the said Plan with the amend- 
ments proposed by their Lordships shall be forthwith carried into Execution and 
Published in Form as follows vizt. 

His Excellency the Governor, together with His Majesty's Council having 
had under mature Consideration, the necessary and most expedient measures for 

0 
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carrying into execution those Parts of His Majesty’s Commission and Instruc- 
tions which relate to the calling of General Assemblies within the Province, came 
to the following Resolutions thereon vizt., 

That a House, of Representatives of the Inhabitants of this Province be the 
Civil Legislature thereof in conjunction with His Majesty’s Governor or Com- 
mander in Chief for the time being, and His Majesty’s Council of the said Province. 
The first House to be elected and convened in the following manner, and to be 
stiled the General Assembly, vizt., 

That there shall be elected for the Province at large until the same be divided 
into Counties Sixteen members, for the township of Halifax Four, for the town- 
ship of Lunenburg Two. 

That until the said Townships can be more particularly described, the Limits 
thereof shall be deemed to be as follows vizt., 

That the Township of Halifax comprehend all the lands lying Southerly of a 
Line extending from the Westermost Head of Bedford Basin across to the North- 
easterly Head of St. Margaret’s Bay, with all the Islands nearest to said lands, 
together with the islands called Cornwallis’s, Webbs, & Rous’s Islands. 

That the Township of Lunenburg* comprehend all the Lands between Lahavc 
River and the Eastermost head of Mahone Bay, with all the islands within said 
Bay, and all the islands within Mirliguash Bay, and those islands lying to the 
Southwards of the above Limits. 

That when Fifty qualified Electors shall be Settled at Pisiquid, Minas, Cobe- 
quid, or any other Townships which may hereafter be Elected, each of the said 
Townships so settled shall, for their Encouragement, be intitled to send two 
Representatives to the General Assembly, and shall likewise have a right of 
voting in the Election of Representatives for the Province at large. 

That the House shall always consist of at least Eleven members present 
besides the Speaker, before they enter upon Business. 

[Remaining Clauses the same as those contained in the Minutes of Council of 
3rd January, 1757.] 

Extract from letter of Governor Lawrence to Lords of Trade, 

Halifax, 26 September, 1758. 

As the day fixed for the meeting of the Assembly draws nigh, 1 hope I may be 
able to dispatch such business with them as may be necessary for the present, 
without too much loss of time in rejoining the Army as directed by the General. 
The principal point which I apprehend will be necessary (after the l^’orms requisite 
to be attended to upon their first coming together) is that of a sanction being 
given to what the Governors with the Council have hitherto done here in a 
legislative way, and then appointing a Committee of both Houses to prepare 
drafts of such laws as may be necessary for the future good Government of the 
Province, to be passed, upon mine or the Lieut. Governor’s return to this place. 

I hope I shall not find in any of them a disposition to embarrass or obstruct 
his Majesty’s service or to dispute the Royal prerogative, though I observe that 
too many of the Members chosen are such as have not been the most remarkable 
for promoting unity or obedience to His Majesty’s Government here, or, indeed 
that have the most natural attacliments to the Province. 

Extract from a letter of Governor Lawrence to Lords of Trade. 

Halifax, 26 December, 1758. 

I have now the honor to acquaint your Lordships, that the assembly met accord- 
ing to appointment on the 2nd of October, and passed a number of laws, a list 
of which are enclosed and I have reason to hope from their proceedings hitherto, 
that we shall get through the whole business in good time, and with less alterca- 
tion than (from the seeming disposition of the people) I was heretofore appre- 
hensive of. Whenever the session is closed I shall take particular care that your 
Lordships have fair copies of the laws at large, under the Seal of the Province 
as directed by His Majesty’s Instructions together with transcripts of the Journal 
and Proceedings of the Council and Assembly during their session. 
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SECOND PERIOD 
1769-1763 

After the capitulations of Quebec and Montreal, military rule pre- 
vailed in the province of Quebec, modified by the Articles of Capitula- 
tion (see Nos. IV and V), which were confirmed at the conclusion of 
the war by the Treaty of Paris, February 10, 1763 (see No. VI). In 
the following October a Royal Proclamation was issued as a pre- 
liminary for the introduction of civil administration (see No. VII). 
The policy outlined is tentative and led to severe disputes during the 
Third Period. 

According to the judgement of Lord Chief Justice Mansfield in 
Campbell v. Hall (see No. XXVIII), this Proclamation was the constitu- 
tion of Canada until the Quebec Act of 1774, by which it was annulled. 




IV 


ARTICLES OF THE CAPITULATION OF QUEBEC, 17591 

[Trans. : Shortt and Doughty, Constitutional Documents^ Canadian 
Archives, 1918.] 

Demanded by Mr. de Ramsay, the King's Lieutenant, commanding the high and 
low Towns of Quebec, Chief of the military order of St. Lewis, to His Excellency 
the General of the troops of His Britannic Majesty. — “ The capitulation demanded 
“on the part of ttie enemy, and granted by their Excellencies Admiral Saunders 
“and General Townshend, etc., etc., is in manner and form hereafter expressed." 

I 

Mr. de Ramsay demands the honours of war for his garrison, and that it shall 
be sent back to the army in safety, and by the shortest route, with arms, baggage, 
six i)ieces of brass cannon, two mortars or howitzers, and twelve rounds for each 
of them : — “ The garrison of the town, composed of Land forces, marines and sailors, 
“ shall march out with their arms and baggage, drums beating, matches lighted, 
“with two pieces of french cannon, and twelve rounds for each piece; and shall 
“be embarked as conveniently as possible, to be sent to the first port in France." 

II 

That the inhabitants shall be preserved in the possession of their houses, goods, 
effects, and privileges: — “Granted, upon their laying down their arms," 

III 

That the inhabitants shall not be accountable for having carried arms in the 
defence of the town, for as much as they were compelled to it, and that the 
inhabitants of the colonies, of both crowns, equally serve as militia. — “Granted." 

IV 

That the effects of the absent olHcers and citizens shall not be touched. 
—“Granted." 

V 

That the inhabitants shall not be removed, nor obliged to quit their houses, 
until their condition shall be settled by their Britannic, and most Christian, 
Majesties. — “ Granted." 

VI 

That the exercise of the Catholic, Apostolic, and Roman religion shall be main- 
tained ; and that safeguards shall be granted to the houses of the clergy, and to 
the monasteries, particularly to his Lordship the Bishop of Quebec, who, ani- 
mated with zeal for religion, and charity for the people of his diocese, desires to 
reside in it constantly, to exercise, freely and with that decency which his 
character and the sacred olllces of the Homan religion require, his episcopal 
authority in the town of Quebec, whenever he shall think proper, until the pos- 
session of Canada shall be decided by a treaty between their most Christian and 
Britannic Majesties. — “The free exercise of the roman religion is granted, like- 
“wise safeguards to all religious persons, as well as to the Bishop, who shall be at 
“liberty to come and exercise, freely and with decency, the functions of his oflice, 
“whenever he shall think proper, until the possession of Canada shall have been 
“decided between their Britannic and most Christian Majesties." 

VII 

That the artillery and warlike stores shall be faithfully given up, and that an 
inventory of them shall be made out. — “Granted." 

> This and the following document repreeeut the French tenns of surrender to the British. The first 
part of each section in each document is the French stipulation; the part in inverted commas in each 
section of each document is the British comment. The documents as printed represent the ^tual 
contracts of surrender, after wUch 'the rule of the soldiers' began in Canada and continued till the 
conclusion of the Beven Years' War, when the civil administration began. 
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VIII 

That the sick and wounded, the commissaries, Chaplains, Physicians, Surgeons, 
Apothecaries, and other people employed in the service of the hospitals, shall be 
treated conformably to the cartel of the 6th of February, 1759, settled between 
their most Christian and Britannic Majesties. — Granted.*’ 

IX 

That before delivering up the gate and the entrance of the town to the English 
troops, their General will be pleased to send some soldiers to be posted as safe- 
guards upon the thurches, convents, and principal habitations. — ** Granted.” 

X 

That the King’s Lieutenant, commanding in Quebec, shall be permitted to send 
information to the marquis de Vaudreuil, Governor-General, of the reduction of 
the place, as also that the General may send advice thereof to the french Ministry. 
—“Granted.” 

XI 

That the present capitulation shall be executed according to its form and 
tenour, without being subject, to non-execution under pretence of reprisals, or 
for the non-execution of any preceding capitulations. — “Granted.” 

Duplicates hereof taken and executed by, and between us, at the camp before 
Quebec, this 18th day of September, 1759. 

Charles Saunders, 
George Townshend, 

De Ramsay. 


V 

ARTICLES OF THE CAPITULATION OF MONTREAL, 1760 
[Trans. : Shortt and Doughty.] 

Between their Excellencies Major-General Amherst, Commander-in-Chief of 
His Britannic Majesty’s troops and forces in North America, on the one part, and 
the Marquis de Vaudreuil, &c.. Governor and Lieutenant-General for the King 
in Canada, on the other. 

article I 

Twenty-four hours after the signing of the present capitulation, the British 
General shall cause the troops of His Britannic Majesty to take possession of the 
gates of the town of Montreal: and the British garrison shall not enter the place 
till after the French troops shall have evacuated it. — “The whole garrison of 
“ Montreal must lay down their arms, and shall not serve during the present war. 
“ Immediately after the signing of the present capitulation, the King’s troops 
“ shall take possession of the gates, and shall post the guards necessary to preserve 
“good order in the town.” 

article II 

The troops and the militia, who are in garrison in the town of Montreal, shall 
go out by the gate of Quebec, with all the honours of war, six pieces of cannon 
and one mortar, which shall be put on board the vessel where the Marquis de 
Vaudreuil shall embark, with ten rounds for each piece; and the same shall be 
granted to the garrison of the Three Rivers, as to the honours of war. — “ Referred 
“ to the next article.” 


ARTICLE III 

The troops and militia, who are in garrison in the Fort of Jacques Cartier, and 
in the Island of St. Helen, and other forts, shall be treated in the same manner, 
and shall have the same honours ; and these troops shall go to Montreal, or the 
Three Rivers or Quebec ; to be there embarked for the first sea port in France, by 
the shortest way. The troops, who are in our posts, situated on our frontiers, on 
the side of Acadia, at Detroit, Michilimaquinac, and other posts, shall enjoy the 
same honours, and be treated in the same manner. — “All these troops are not 
“ to serve during the present war, and shall likewise lay down their arms ; the rest 
’is granted.” 
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ARTICLE IV 

The militia, after evacuating the above towns, forts and posts, shall return to 
their habitations, without being molested on any pretence whatever, on account 
of their having carried arms. — ** Granted.'* 

ARTICLE V 

The troops, who keep the field, shall raise their camp, drums beating, with 
their arms, baggage and artillery, to join the garrison of Montreal, and shall be 
treated in eveiy respect the same. — “ These troops, as well as the others, must 
“lay down their arms." 

ARTICLE VI 

The subjects of His Britannic Majesty, and of his most Christian Majesty, 
soldiers, militia or seamen, who shall have deserted or left the service of their 
Sovereign, and carried arms in North America, shall be, on both sides, pardoned 
for their crime ; they shall be respectively returned to their country ; if not, each 
shall remain where he is without being sought after or molested. — “ Refused." 

ARTICLE VII 

The magazines, the artillery, firelocks, sabres, ammunition of war, and, in 
general everything that belongs to his most Christian Majesty, as well in the 
towns of Montreal and Three Rivers, as in the forts and post mentioned in the 
Third Article shall be delivered up, according to exact inventories, to the com- 
missaries who shall be appointed to receive the same in the name of His Britannic 
Majesty. Duplicates of the said inventories shall be given to the Marquis de 
Vaudreuil. — “This is everything that can be asked on this article." 

ARTICLE VIII 

The officers, soldiers, militia, seamen, and even the Indians, detained on 
account of their wounds or sickness, as well as in the hospital, as in private houses, 
shall enjoy the privileges of the cartel, and be treated accordingly. — “ The sick 
“and wounded shall be treated the same as our own people." 

ARTICLE IX 

The British General shall engage to send back, to their own homes, the Indians 
and Moraignans, who make part of his armies, immediately after the signing of 
the present capitulation, and, in the meantime, the better to prevent all disorders 
on the part of those who may not be gone away, the said General shall give safe- 
guards to such persons as shall desire them, as well in the town as in the country. 
— “ The first part refused." “ There never have been any cruelties committed by 
“the Indians of our army: and good order shall be preserved." 

ARTICLE X 

His Britannic Majesty's General shall be answerable for all disorders on the 
part of his troops, and shall oblige them to pay the damages they may do, as well 
in the towns as in the country. — “Answered by the preceding article." 

ARTICLE XI 

The British General shall not oblige the Marquis de Vaudreuil to leave the 
town of Montreal before . . . and no person shall be quartered in his house till he is 
gone. The Chevalier de Levis, Commander of the land forces and colony troops, 
the Engineers, Officers of the Artillery, and Commissary of War, shall also 
remain at Montreal till the said day, and shall keep their lodgings. The same 
shall be observed with regard to M. Bigot, Intendant, the Commissaries of 
Marines and writers, whom the said M. Bigot shall have occasion for, and no 
person shall be lodged at the Intendant's house before he shall take his departure. 
— “ The Marquis de Vaudreuil, and all these gentlemen, shall be masters of their 
“ houses, and shall embark, when the King's ship shall be ready to sail for Europe ; 
“and all possible conveniences shall be granted them." 

ARTICLE XII 

The most convenient vessel that can be found shall be appointed to carry the 
Marquis de Vaudreuil, M. de Rigaud, the Governor of Montreal, and the suite of 
this General, by the straitest passage to the- first sea port in France; and every 
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necessary accommodation shall be made for them. This vessel shall be properly 
victualled at the expence of His Britannic Majesty: and the Marquis de Vaudreuil 
shall take with him his papers, without their being examined, and his equipages, 
plate, baggage, and also those of his retinue. — “ Granted, except the archives 
“which shall be necessary for the Government of the country.** 

ARTICLE XXXI 

If before, or after, the embarkation of the Marquis de Vaudreuil, news of peace 
should arrive, and, that by treaty, Canada should remain to his most Christian 
Majesty, the Marquis de Vaudreuil shall return to Quebec or Montreal ; everything 
shall return to its former state under the Dominion of his most Christian Majesty, 
and the present capitulation shall become null and of no effect. — “Whatever the 
“ King may have done, on this subject, shall be obeyed.** 

ARTICLE XXV 

Two ships will be appointed to carry to France, le Chevalier de Levis, the 
principal oiTicers, and the staff of the land forces, the engineers, oHlcers of artillery, 
and their domestics. These vessels shall likewise be victualled and the necessary 
accommodation provided in them. The said officers shall take with them their 
papers, without being examined, and also, their equipages and baggage. Such of 
the said officers as shall be married shall have liberty to take with them their 
wives and children, who shall also be victualled. — “Granted, except that the 
'* Marquis de Vaudreuil and all the officers, of whatever rank they may be, shall 
“faithfully deliver to us all the charts and plans of the country.** 

ARTICLE XV 

A vessel shall also be appointed for the passage of Mr. Bigot, the Intendant, 
with his suite ; in which vessel the proper accommodation shall be made for him, 
and the persons he shall take with him: he shall likewise embark with him his 
papers, which shall not be examined: his equipages, plate, baggage and those of 
his suite: this vessel shall be victualled as before mentioned. — ** Granted, with the 
“ same reserve as in the preceding article.’* 

ARTICLE XVI 

The British General shall also order the necessary and most convenient vessels 
to carry to France M. de Longueuil, Governor of Trois Rivieres, the staff of the 
colony, and the commissary of the Marine; they shall embark therein their 
families, servants, baggage and equipages, and they shall be properly victualled, 
during the passage, at the expense of His Britannic Majesty. — “Granted,** 

ARTICLE XVIX 

The officers and soldiers, as well as of the land forces, as of the colony, and also 
the marine officers and seamen, who are in the colony, shall be likewise embarked 
for France, and sufficient and convenient vessels shall be appointed for them. 
The land and sea officers who shall be married, shall take with them their families, 
and all of them shall have liberty to embark their servants and baggage. As to 
the soldiers and seamen, those who are married shall take with them their wives 
and children, and all of them shall embark their haversacks and baggage ; these 
vessels shall be properly and sufficiently victualled at the expense of His Britannic 
Majesty. — “ Granted.** 

ARTICLE XVIII 

The officers, soldiers and the followers of the troops, who shall have their 
baggage in the fields, may send for it before 'they depart, without any hindrance 
or molestation. — “ Granted.*' 


ARTICLE XIX 

An hospital ship shall be provided by the British General, for such of the 
wounded and sick officers, soldiers and seamen as shall be in a condition to be 
carried to France, and shall likewise be victualled at the expense of His Britannic 
Majesty. It shall be the same with regard to the other wounded and sick officers, 
soldiers and sailors, as soon as they shall be recovered. They shall have liberty 
to carry with them their wives, children, servants and baggage ; and the said 
soldiers and sailors shall not be solicited nor forced to enter into the service of 
His Britannic Majesty. — “Granted.” 
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ARTICLE XX 

A Commissary and one of the King’s Writers shall be left to take care of the 
hospitals, and whatever may relate to the service of his most Christian Majesty. 
—“Granted.” 

ARTICLE XXI 

The British General shall also provide ships for carrying to France the officers 
of the supreme council, of justice, police, admiralty, and all other officers, having 
commissions or brevets from his most Christian Majesty, for them, their families, 
servants and equipages, as well as for the other officers: and they shall likewise 
be victualled at the expense of His Britannic Majesty. They shall, however, be 
at liberty to stay in the colony, if they think proper to settle their affairs, or to 
withdraw to France whenever they think fit. — “ Granted ; but if they have papers 
“ relating to the Government of the country, they are to be delivered up to us.” 

ARTICLE XXII 

If there are any military officers, whose affairs should require their presence in 
the colony till the next year, they shall have liberty to stay in it, after having 
obtained the permission of the Marquis de Vaudreuil for that purpose, and with- 
out being reputed prisoners of war. — “All those whose private affairs shall require 
“ their stay in the country, and who shall have the Marquis de Vaudreuirs leave 
“for so doing, shall be allowed to remain till their affairs are settled.” 

ARTICLE XXIII 

The commissary for the King’s provisions shall be at liberty to stay in Canada 
till next year, in order to be enabled to answer the debts he has contracted in the 
colony, on account of what he has furnished ; but, if he should prefer to go to 
France this year, he shall be obliged to leave, till next year, a person to transact 
his business. This private person shall preserve, and have liberty to carry off, all 
his papers, without being inspected. His clerks shall have leave to stay in the 
colony or go to France ; and in this last case, a passage and subsistence shall be 
allowed them on board the ships of His Britannic Majesty, for them, their 
families, and their baggage. — “ Granted.” 

ARTICLE XXIV 

The provisions and other kind of stores, which shall be found in the magazines 
of the commissary, as well in the towns of Montreal, and of the Three Rivers, as 
In the country, shall be preserved to him, the said provisions belonging to him, 
and not to the King; and he shall be at liberty to sell them to the French and 
English. — “ Everything that is actually in the magazines, destined for the use of 
“ the troops, is to be delivered to the British commissary, for the King’s forces.” 

ARTICLE XXV 

A passage to France shall likewise be granted, on board of His Britannic 
Majesty’s ships, as well as victuals to such officers of the India company as shall 
be willing to go thither, and they shall take with them their families, servants and 
baggage. The chief agent of the said company, in case he should chuse to go to 
France, shall be allowed to leave such person as he shall think proper till next 
year, to settle the affairs of the said company, and to recover such sums as are 
due to them. The said chief agent shall keep possession of all the papers belonging 
to the said company, and they shall not be liable to inspection. — “Granted.” 

ARTICLE XXVI 

The said company shall be maintained in the property of the Ecarlatines and 
Castors, which they may have in the town of Montreal ; they shall not be touched 
under any pretence whatever, and the necessary licenses shall be given to the 
Chief Agent, to send this year his Castors to France, on board His Britannic 
Majesty’s ships, paying the freight on the same footing as the British would pay 
it. — “ Granted, with regard to what may belong to the company, or to private 
“ persons ; but if his most Christian Majesty has any share in it, that must become 
* the property of the King.” 
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ARTICLE XXVII 

The free exercise of the Catholic, Apostolic, and Roman religion, shall subsist 
entire, in such manner that all the states and the people of the towns and 
countries, places and distant posts, shall continue to assemble in the churches, 
and to frequent the sacraments as heretofore, without being molested in any 
maimer, directly or indirectly. These people shall be obliged, by the English 
Government, to pay their priests the tithes, and all the taxes they were used to 
pay under the Government of his most Christian Majesty. — Granted, as to the 
**free exercise of their religion; the obligation of paying the tithes to the priests 
**will depend on the King’s pleasure.*' 

ARTICLE XXVIII 

The Chapter, Priests, Curates and Missionaries shall continue, with an entire 
liberty, their exercise and functions of cures, in the parishes of the towns and 
countries. — “ Granted.** 


ARTICLE XXIX 

The Grand Vicars, named by the Chapter to administer to the diocese during 
the vacancy of the Episcopal See, shall have liberty to dwell in the towns or 
country parishes, as they shall think proper. They shall at all times be free to 
visit the different parishes of the Diocese with the ordinary ceremonies, and 
exercise all the jurisdiction they exercised under the French Dominion. They 
shall enjoy the same rights in case of the death of the future Bishop, of which 
mention will be made in the following article. — ** Granted, except what regards 
“ the following article.’* 

ARTICLE XXX 

If by the treaty of peace, Canada should remain in the power of His Britannic 
Majesty, his most Christian Majesty shall continue to name the Bishop of the 
colony, who shall always be of the Roman communion, and under whose authority 
the people shall exercise the Roman religion. — ** Refused.” 

ARTICLE XXXI 

The Bishop shall, in case of need, establish new parishes, and provide for the 
rebuilding of his Cathedral and his Episcopal palace ; and, in the meantime, he 
shall have the liberty to dwell in the towns or parishes, as he shall judge proper. 
He shall be at liberty to visit his Diocese with the ordinary ceremonies, and 
exercise all the jurisdiction which his predecessor exercised under the French 
Dominion, save that an oath of fidelity, or a promise to do nothing contrary to 
His Britannic Majesty’s service, may be required of him. — “This article is com- 
“ prised under the foregoing.” 

ARTICLE XXXII 

The communities of nuns shall be preserved in their constitutions and privi- 
leges; they shall continue to observe their rules, they shall be exempted from 
lodging any military, and it shall be forbid to molest them in their religious 
exercises, or to enter their monasteries: safe-guards shall even be given them, if 
they desire them. — “Granted.” 

ARTICLE XXXIIl 

The preceding article shall likewise be executed, with regard to the communi- 
ties of Jesuits and Recollects and of the house of the priests of St. Sulpice at 
Montreal ; these last, and the Jesuits, shall preserve their right to nominate to 
certain curacies and missions, as heretofore. — “ Refused till the King’s pleasure 
“be known.” 


ARTICLE XXXIV 

All the communities, and all the priests, shall preserve their moveables, the 
property and revenues of the Seignories and other estates, which they possess in 
the colony, of what nature soever they be ; and the same estates shall be preserved 
in their privileges, rights, honours, and exemptions. — “Granted.” 

ARTICLE XXXV 

If the Canons, Priests, Missionaries, the Priests of the seminary of the foreign 
Missions, and of St. Sulpice, as well as the Jesuits, and the Recollects, chuse to 
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go to France, a passage shall be ^nted them in His Britannic Majesty's ships, 
and they shall have leave to sell, in whole, or in part, the estates and moveables 
which they possess in the colonies, either to the French or to the English, without 
the least hindrance or obstacle from the British Government. They may take 
with them, or send to France, the produce of what nature soever it be, of the said 
goods sold, paying the freight as mentioned in the XXVIth article; and such of 
the said Priests, who chuse to go this year, shall be victualled during the passage, 
at the expense of His Britannic Majesty; and they shall take with them their 
baggage. — "They shall be masters to dispose of their estates and to send the 
"produce thereof, as well as their persons, and all that belongs to them, to 
"France.” 


ARTICLE XXXVI 

If by the treaty of peace, Canada remains to His Britannic Majesty, all the 
French, Canadians, Acadians, merchants and other persons who chuse to retire 
to France, shall have leave to do so from the British General, who shall procure 
them a passage: and nevertheless, if, from this time to that decision, any French 
or Canadian merchants or other persons, shall desire to go to France, they shall 
likewise have leave from the British General. Both the one and the other shall 
take with them their families, servants, baggage. — "Granted.” 

ARTICLE XXXVII 

The Lords of Manors, the Military and Civil officers, the Canadians as well in 
the towns as in the country, the French settled, or trading, in the whole extent 
of the colony of Canada, and all other persons whatsoever, shall preserve the 
entire peaceable property and possession of the goods, noble and ignoble, move- 
able and immoveable, merchandises, furs and other effects, even their ships; 
they shall not be touched, nor the least damage done to them, on any pretence 
whatever. They shall have liberty to. keep, lei or sell them, as well to the 
French as to the British ; to take away the produce of them in bills of exchange, 
furs, specie or other returns, whenever they shall judge proper to go to Franco, 
paying their freight, as in the XXVIth article. They shall also have the furs 
which are in the posts above, and which belong to them, and may be on the way 
to Montreal ; and, for this purpose, they shall have leave to send, this year, or the 
next, canoes fitted out, to fetch such of the said furs as shall have remained in 
those posts. — "Granted, as in the XXVIth article.” 

ARTICLE XXXVIII 

All the people who have left Acadia, and who shall be found in Canada, in- 
cluding the frontiers of Canada on the side of Acadia, shall have the same treat- 
ment as the Canadians, and shall enjoy the same privileges. — "The King is to 
"dispose of his ancient subjects: in the meantime, they shall enjoy the same 
“privileges as the Canadians.” 


ARTICLE XXXIX 

None of the Canadians, Acadians or French, who are now in Canada, and on 
the frontiers of the colony, on the side of Acadia, Detroit, Michillimaquinac, and 
other places and posts of the countries above, the married and unmarried soldiers, 
remaining in Canada, shall be carried or transported into the British colonies, or 
to Great Britain, and they shall not be troubled for having carried arms. — 
" Granted, except with regard to the Acadians.” 

ARTICLE XL 

The savages or Indian allies of his most Christian Majesty, shall be maintained 
in the lands they inhabit, if they chuse to remain there ; they shall not be molested 
on any pretence whatsoever, for having carried arms, and served his most 
Christian Majesty ; they shall have, as well as the French, liberty of religion, and 
shall keep their missionaries. The actual Vicars General, and the Bishop, when 
the Episcopal See shall be filled, shall have leave to send to them new missionaries 
when they shall judge it necessary. — " Granted, except the last article, which has 
**been already refund.” 

ARTICLE XLl 

The French, Canadians, and Acadians, of what state and condition soever, 
who shall remain in the colony, shall not be forced to take arms against his most 
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Ghrisiian Majesty, or his Allies, directly or indirectly, on any occasion whatso- 
ever; the British Government shall only require of them an exact neutrality. — 
•* They become subjects of the King.” 

ARTICLE XLII 

The French and Canadians shall continue to be governed according to the 
custom of Paris, and the laws and usages established for this country, and they 
shall not be subject to any other imposts than those which were established under 
the French Dominions. — “Answered by the preceding articles, and particularly 
“by the last.” 

ARTICLE XLIII 

The papers of the Government shall remain, without exception, in the power 
of the Marquis de Vaudreuil and shall go to France with him. These papers shall 
not be examined on any pretence whatsoever. — “Granted, with the reserve 
“already made.” 

ARTICLE XLIV 

The papers of the Intendancy, of the offices of Comptroller of the Marine, of 
the ancient and new treasurers of the King’s magazines, of the ofllces of the 
revenues and forges of St. Maurice, shall remain in the power of M. Bigot, the 
Intendant ; and they shall be embarked for France in the same vessel with him ; 
these papers shall not be examined. — “The same as in this article.” 

ARTICLE XLV 

The Registers, and other papers of the Supreme Council of Quebec, of the 
Pr6vot6, and Admiralty of the said city ; those of the Royal Jurisdictions of Trois 
Rivieres and of Montreal; those of the Seignorial Jurisdictions of the colony; 
the minutes of the Acts of the Notaries of the towns and of the countries ; and in 
general, the acts, and other papers, that may serve to prove the estates and 
fortunes of the citizens, shall remain in the colony, in the rolls of the jurisdictions 
on which these papers depend. — “Granted.” 

ARTICLE XLVI 

The inhabitants and merchants shall enjoy all the privileges of trade, under 
the same favours and conditions granted to the subjects of Ilis Britannic Majesty, 
as well as in the countries above, as the interior of the colony. — “Granted.” 

ARTICLE XLVII 

The negroes and panis of both sexes shall remain, in their quality of slave, in 
the possession of the French and Canadians to whom they belong ; they shall be 
at liberty to keep them in their service in the colony, or to sell them ; and they 
may also continue to bring them up in the Roman religion. — “ Granted, except 
“ those who shall have been made prisoners.” 

ARTICLE XLVIII 

The Marquis de Vaudreuil, the General and StafT Ofllcers of the land forces, the 
Governors and Staff Ofllcers of the different places of the colony, the Military and 
Civil Ofllcers, and all other persons who shall leave the colony, or who are already 
absent, shall have leave to name and appoint attornies to act for them, and in 
their name in the administration of their effects, moveable and immoveable, until 
the peace ; and, if, by the treaty between the two crowns, Canada does not return 
under the French dominions, these ofllcers, or other persons, or attornies for 
them, shall have leave to sell their manors, houses, and other estates, their move- 
ables and effects, etc., to carry away or send to France, the produce thereof, 
either in bills of exchange, specie, furs or other returns, as is mentioned in the 
XXXVIIth Article.—” Granted.” 


ARTICLE XLIX 

The inhabitants and other persons, who shall have suffered any damage in 
their goods, moveable or immoveable, which remained at Quebec, under the faith 
of the capitulation of that city, may make their representations to the British 
Government, who shall render them due justice against the person to whom it 
shall belong. — “Granted.” 
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ARTICLE L, AND LAST 

The present capitulation shall be inviolably executed in all its articles, and 
bona fide, on both sides, notwithstanding any infraction, and any other pretence, 
with regard to the preceding capitulations, and without making use of reprisals. 
— “Granted.” 


Postscript 

ARTICLE LI 

The British General shall engage, in case any Indians remain after the surrender 
of this town, to prevent their coming into the towns, and that they do not, in any 
manner, insult the subjects of his most Christian Majesty. — “ Care shall be taken 
that the Indians do not insult any of the subjects of his most Christian Majesty.” 

ARTICLE Lll 

The troops and other subjects of his most Christian Majesty, who are to go to 
France, shall be embarked, at latest, fifteen days after the signing of the present 
capitulation. — “ Answered by the Xlth Article.” 

ARTICLE LIII 

The troops and other subjects of his most Christian Majesty, who are to go to 
France, shall remain lodged and incamped in the town of Montreal, and other 
posts which they now occupy, till they shall be embarked for their departure; 
passports, however, shall be granted to those who shall want them, for the 
different places of the colony, to take care of their affairs. — “Granted.” 

ARTICLE LIV 

All the officers and soldiers of the troops in the service of France, who are 
prisoners in New England; and who were taken in Canada, shall be sent back, 
as soon as possible, to France, where their ransom or exchange shall be treated 
of, agreeable to the cartel ; and if any of these officers have affairs in Canada, they 
shall have leave to come there. — “ Granted.” 

ARTICLE LV 

As to the officers of the Militia, the Militia, and the Acadians, who are prisoners 
in New England, they shall be sent back to their countries. 

Done at Montreal, the 8th of September, 1760. 

“Vaudreuil.” 

Granted, except what regards the Acadians. Done in the camp before Montreal, 
the 8th September, 1760. 

“Jeffery Amherst.” 


VI 

TREATY OF PARIS, FEBRUARY 10, 17631 
[Trans. : Shortt and Doughty.] 

The definitive Treaty of Peace and Friendship between His Britannick Majesty, 
the Most Christian King, and the King of Spain. Concluded at Paris the lOf/t day 

of February, 1763. To which the King of Portugal acceded on the same day, 

****** 

Article I. There shall be a Christian, universal, and perpetual peace, as well 
by sea as by land, and a sincere and constant friendship shall be re-established 
between their Britannick, Most Christian, Catholick, and Most Faithful Majesties, 
and between their heirs and successors, kingdoms, dominions, provinces, countries, 
subjects, and vassals, of what quality or condition soever they be, without excep- 
tion of places or of persons : So that the high contracting parties shall give the 
greatest attention to maintain between themselves and their said dominions and 
subjects this reciprocal friendship and correspondence, without permitting, on 
either side, any kind of hostilities, by sea or by land, to be committed from hence- 
forth, for any cause, or under any pretence whatsoever, and every thing shall be 
carefully avoided which might hereafter prejudice the union happily re-estab- 
lished, applying themselves, on the contrary, on every occasion, to procure for 

* Qnly those articles of the Treaty have been printed Nhich are essential to Canadian history. 
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each other whatever may contribute to their mutual glory, interests, and advan- 
tages, without giving any assistance or protection, directly or indirectly, to those 
who would cause any prejudice to either of the high contracting parties: there 
shall be a general oblivion of every thing that may have been done or committed 
before or since the commencement of the war which is just ended. 

II. The treaties of Westphalia of 1648; those of Madrid between the Crowns 
of Great Britain and Spain of 1667, and 1670; the treaties of peace of Nimeguen 
of 1678, and 1679 ; of Ryswick of 1697 ; those of peace and of commerce of Utrecht 
of 1713; that of Baden of 1714; the treaty of the triple alliance of the Hague of 
1717; that of the quadruple alliance of London of 1718; the treaty of peace of 
Vienna of 1738; the definitive treaty of Aix la Ghapelle of 1748; and that of 
Madrid, between the Crowns of Great Britain and Spain of 1750: as well as the 
treaties between the Crowns of Spain and Portugal of the 13th of February, 1668 ; 
of the 6th of February, 1715 ; and of the 12th of February, 1761 ; and that of the 
11th of April, 1713, between France and Portugal, with the guaranties of Great 
Britain, serve as a basis and foundation to the peace, and to the present treaty: 
and for this purpose they are all renewed and confirmed in the best form, as well 
as all the general, which subsisted between the high contracting parties before the 
war, as if they were inserted here word for word, so that they are to be exactly 
observed, for the future, in their whole tenor, and religiously executed on all 
sides, in all their points, which shall not be derogated from by the present treaty, 
notwithstanding all that may have been stipulated to the contrary by any of the 
high contracting parties: and all the said parties declare, that they will not suffer 
any privilege, favour, or indulgence to subsist, contrary to the treaties above 
confirmed, except what shall have been agreed and stipulated by the present 
treaty. 

«**«** 

IV. His Most Christian Majesty renounces all pretensions which he has hereto- 
fore formed or might have formed to Nova Scotia or Acadia in all its parts, and 
guaranties the whole of it, and with all its dependencies, to the King of Great 
Britain: Moreover, his Most Christian Majesty cedes and guaranties to his said 
Britannick Majesty, in full right, Canada, with all its dependencies, as well as the 
island of Cape Breton, and all the other islands and coasts in the gulph and river 
of St. Lawrence, and in general, every thing that depends on the said countries, 
lands, islands, and coasts, with the sovereignty, property, possession, and all 
rights acquired by treaty, or otherwise, which the Most Christian King and the 
Crown of France have had till now over the said countries, lands, islands, places, 
coasts, and their inhabitants, so that the Most Christian King cedes and makes 
over the whole to the said King, and to the Crown of Great Britain, and that in 
the most ample manner and form, without restriction, and without any liberty 
to depart from the said cession and guaranty under any pretence, or to disturb 
Great Britain in the possessions above mentioned. His Britannick Majesty, on 
his side, agrees to grant the liberty of the Catholick religion to the inhabitants of 
Canada : he will, in consequence, give the most precise and most effectual orders, 
that his new Roman Catholick subjects may profess the worship of their religion 
according to the rites of the Romish church, as far as the laws of Great Britain 
permit. His Britannick Majesty farther agrees, that the French inhabitants, or 
others who had been subjects of the most Christian King in Canada, may retire 
with all safety and freedom wherever they shall think proper, and may sell their 
estates, provided it be to the subjects of His Britannick Majesty, and bring away 
their effects as well as their persons, without being restrained in their emigration, 
under any pretence whatsoever, except that of debts or of criminal prosecutions: 
The term limited for this emigration shall be fixed to the space of eighteen months, 
to be computed from the day of the exchange of the ratification of the present 
treaty. 

V. The subjects of France shall have the liberty of fishing and drying on a part 
of the coasts of the Island of Newfoundland, such as it is specified in the XI 11th 
article of the treaty of Utrecht ; which article is renewed and confirmed by the 
present treaty, (except what relates to the island of Cape Breton, as well as to 
the other islands and coasts in the mouth and in the gulph of St. Lawrence) : And 
His Britannick Majesty consents to leave to the subjects of the Most Christian 
King the liberty of fishing in the gulph of St. Lawrence, on condition that the 
subjects of France do not exercise the said fishery but at the distance of three 
leagues from all the coasts belonging to Great Britain, as well those of the 
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continent as those of the islands situated in the said gulph of St. Lawrence. And 
as to what relates to the fishery on the coasts of the island of Cape Breton, out of 
the said gulph, the subjects of the Most Christian King shall not be permitted to 
exercise the said fishery but at the distance of fifteen leagues from the coasts of 
the island of Cape Breton ; and the fishery on the coasts of Nova Scotia or Acadia, 
and every where else out of the said gulph, shall remain on the foot of former 
treaties. 

VI. The King of Great Britain cedes the islands of St. Pierre and Macquelon, 
in full right, to his Most Christian Majesty, to serve as a shelter to the French 
fishermen; and his said Most Christian Majesty engages not to fortify the said 
islands ; to erect no buildings upon them but merely for the conveniency of the 
fishery ; and to keep upon them a guard of fifty men only for the police. 

VII. In order to re-establish peace on solid and durable foundations, and to 
remove forever all subject of dispute with regard to the limits of the British and 
French territories on the continent of America ; it is agreed, that, for the future, 
the confines between the dominions of His Britannick Majesty and those of his 
Most Christian Majesty in that part of the world, shall be fixed irrevocably by a 
line drawn along the middle of the River Mississippi, from its source to the River 
Iberville, and from thence, by a line drawn along the middle of this river, and the 
lakes Maurepas and Pontehartrain to the sea; and for this purpose, the Most 
Christian King cedes in full right, and guaranties to His Britannick Majesty the 
river and port of the Mobile, and every thing which he possesses, or ought to 
possess, on the left side of the River Mississippi, except the town of New Orleans 
and the island in which it is situated, which shall remain to France, provided that 
the navigation of the River Mississippi shall be equally free, as well to the subjects 
of Great Britain, as to those of France, in its whole breadth and length, from its 
source to the sea, and expressly that part which is between the said island of 
New Orleans and ttie right bank of that river, as well as the passage both in and 
out of its mouth : It is farther stipulated, that the vessels belonging to the subjects 
of either nation shall not be stopped, visited, or subjected to the payment of any 
duty whatsoever. The stipulations inserted in the IVth article, in favour of the 
inhabitants of Canada, shall also take place with regard to the inhabitants of the 
countries ceded by this article. 

VIII. The King of Great Britain shall restore to France the islands of Guada- 
loupe, of Mariegalante, of Desirade, of Martinico, and of Belle-isle; and the 
fortresses of these islands shall be restored in the same condition they were in 
when they were conquered by the British arms, provided that His Britannick 
Majesty's subjects, who shall have settled in the said islands, or those who shall 
have any commercial alTairs to settle there or in other places restored to France 
by the present treaty, shall have liberty to sell their lands and their estates, to 
settle their affairs, to recover their debts, and to bring away their effects as well 
us their persons, on board vessels, which they shall be permitted to send to the 
said islands and other places restored as above, and which shall serve for this use 
only, without being restrained on account of their religion, or under any other 
pretence whatsoever, except that of debts or of criminal prosecutions: and for 
this purpose, the term of eighteen months is allowed to His Britannick Majesty's 
subjects, to be computed from the day of the exchange of the ratifications of the 
present treaty ; but, as the liberty granted to His Britannick Majesty’s subjects, 
to bring away their persons and their effects, in vessels of their nation, may be 
liable to abuses if precautions were not taken to prevent them; it has been 
expressly agreed between his Britannick Majesty and his Most Christian Majesty, 
that the number of English vessels which have leave to go to the said islands and 
places restored to France, shall be limited, as well as the number of tons of each 
one ; that they shall go in ballast ; shall set sail at a fixed time ; and shall make one 
voyage only; all the effects belonging to the English being to be embarked at 
the same time. It has been farther agreed, that his Most Christian Majesty shall 
cause the necessary passports to be given to the said vessels ; that, for the greater 
security, it shall be allowed to place two French clerks or guards in each of the 
said vessels, which shall be visited in the landing places and ports of the said 
islands and places restored to France, and that the merchandize which shall be 
found therein shall be confiscated. 

IX. The Most Christian King cedes and guaranties to his Britannick Majesty, 
in full right, the islands of Grenada, and the Grenadines, with the same stipula- 
tions in favour of the inhabitants of this colony, inserted in the IVth article for 
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those of Canada: And the partition of the islands called neutral, is agreed and 
fixed, so that those of St. Vincent, Dominico, and Tobago shall remain in full 
right to Great Britain, and that of St. Lucia shall be delivered to France, to 
enjoy the same likewise in full right, and the high contracting parties guaranty 
the partition so stipulated. 

XVII. His Britannick Majesty shall cause to be demolished all the fortifica- 
tions which his subjects shall have erected in the bay of Honduras, and other 
places of the territory of Spain in that part of the world, four months after the 
ratification of the present treaty : and his Catholick Majesty shall not permit his 
Britannick Majesty's subjects, or their workmen, to be disturbed or molested 
under any pretence whatsoever in the said places, in their occupation of cutting, 
loading, and carrying away logwood ; and for this purpose they may build with- 
out hindrance, and occupy, without interruption, the houses and magazines 
necessary for them, for their families, and for their effects: and his Catholick 
Majesty assures to them, by this article, the full enjoyment of those advantages 
and powers on the Spanish coasts and territories, as above stipulated, immedi- 
ately after the ratification of the present treaty. 

XVIII. His Catholick Majesty desists, as well for himself as for his successors, 
from all pretension which he may have formed in favour of the Guipuscoans, 
and other his subjects, to the right of fishing in the neighbourhood of the island 
of Newfoundland. 

XIX. The King of Great Britain shall restore to Spain all the territory which 
he has conquered in the island of Cuba, with the fortress of the Havannah ; and 
this fortress, as well as all the other fortresses of the said island, shall be restored 
in the same condition they were in when conquered by his Britannick Majesty’s 
arms, provided that his Britannick Majesty’s subjects who shall have settled in 
the said island, restored to Spain by the present treaty, or those who shall have 
any commercial affairs to settle there, shall have liberty to sell their lands and 
their estates, to settle their affairs, recover their debts, and to bring away their 
effects, as well as their persons, on board vessels which they shall be permitted 
to send to the said island restored as above, and which shall serve for that use 
only, without being restrained on account of their religion, or under any other 
pretence whatsoever, except that of debts or of criminal prosecutions: And for 
this purpose, the term of eighteen months is allowed to his Britannick Majesty’s 
subjects, to be computed from the day of the exchange of the ratifications of the 
present treaty: but as the liberty granted to his Britannick Majesty’s subjects, 
to bring away their persons and their effects, in vessels of their nation, may be 
liable to abuses if precautions were not taken to prevent them ; it has been ex- 
pressly agreed between his Britannick Majesty and his Catholick Majesty, that 
the number of English vessels which shall have leave to go to the said island 
restored to Spain shall be limited, as well as the number of tons of each one ; that 
they shall go in ballast ; shall set sail at a fixed time ; and shall make one voyage 
only ; all the effects belonging to the English being to be embarked at the same 
time: it has been farther agreed, that his Catholick Majesty shall cause the 
necessary passports to be given to the said vessels ; that for the greater security, 
it shall be allowed to place two Spanish clerks or guards in each of the said vessels, 
which shall be visited in the landing places and ports of the said island restored 
to Spain, and that the merchandize which shall be found therein shall be con- 
fiscated. 

XX. In consequence of the restitution stipulated in the preceding article, his 
Catholick Majesty cedes and guaranties, in full right, to his Britannick Majesty, 
Florida, with Fort St. Augustin, and the Bay of Pensacola, as well as all that 
Spain possesses on the continent of North America, to the East or to the South 
East of the River Mississippi. And, in general, every thing that depends on the 
said countries and lands, with the sovereignty, property, possession, and all 
rights, acquired by treaties or otherwise, which the Catholick King and the 
Crown of Spain have had till now over the said countries, lands, places, and their 
inhabitants ; so that the Catholick King cedes and makes over the whole to the 
said King and to the Crown of Great Britain, and that in the most ample manner 
and form. His Britannick Majesty agrees, on his side, to grant to the inhabitants 
of the countries above ceded, the liberty of the Catholick religion: he will, conse- 
quently, give the most express and the most effectual orders that his new Roman 
Catholic subjects may profess the worship of their religion according to the rites 
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of the Romish church, as far as the laws of Great Britain permit. His Britannick 
Majesty farther agrees, that the Spanish inhabitants, or others who had been 
subjects of the Catholick King in the said countries, may retire, with all safety 
and freedom, wherever they think proper; and may sell their estates, provided 
it be to his Britannick Majesty's subjects, and bring away their effects, as well 
as their persons, without being restrained in their emigration, under any pretence 
whatsoever, except that of debts, or of criminal prosecutions: the term limited 
for this emigration being fixed to the space of eighteen months, to be computed 
from the day of the exchange of the ratifications of the present treaty. It is 
moreover stipulated, that his Catholick Majesty shall have power to cause all 
the effects that may belong to him, to be brought away, whether it be artillery 
or other things. 

****** 

XXII. All the papers, letters, documents, and archives, which were found in 
the countries, territories, towns and places that arc restored, and those belonging 
to the countries ceded, shall be, respectively and bond fide, delivered, or furnished 
at the same time, if possible, that possession is taken, or, at latest, four months 
after the exchange of the ratifications of the present treaty, in whatever places 
the said papers or documents may be found. 


VII 

THE HOYAL PROCLAMATION, 7 OCTOBER, 1763 
[Trans. : Shortt and Doughty.] 

George R. 

WHEREAS WE have taken into Our Royal Consideration the extensive and 
valuable Acquisitions in America, secured to our Crown by the late Definitive 
Treaty of Peace concluded at Paris, the 10th day of February last; and being 
desirous that all Our loving Subjects, as well of our Kingdom as of our Colonies 
in America, may avail themselves with all convenient Speed, of the great Benefits 
and Advantages which must accrue therefrom to their Commerce, Manufactures, 
and Navigation, We have thought fit, with the Advice of our Privy Council, to 
issue this our Royal Proclamation, hereby to publish and declare to all our 
loving Subjects, that we have, with the Advice of our Said Privy (Council, granted 
our Letters Patent, under our Great Seal of Great Britain, to erect, within the 
Countries and Islands ceded and confirmed to Us by the said Treaty, h^our dis- 
tinct and separate Governments, styled and called by the names of Quebec, 
East Florida, West Florida and Grenada, and limited and bounded as follows, viz. : 

First — The Government of Quebec, bounded on the Labrador Coast by the 
River St. John, and from thence by a Line drawn from the Head of that River 
through the Lake St. John, to the South end of the Lake Nipissim ; from whence 
the said Line, crossing the River St. Lawrence, and the Lake Champlain, in 45. 
Degrees of North Latitude, passes along the High Lands which divide the Rivers 
that empty themselves into the said River St. Lawrence from those which fall 
into the Sea ; and also along the North Coast of the Baye dcs Chaleurs and the 
Coast of the Gulph of St. Lawrence to Gape Rosieres, and from thence crossing 
the Mouth of the River St. Lawrence by the West End of the Island of Anticosti, 
terminates at the aforesaid River of St. John. 

Secondly — The Government of East Florida, bounded to the Westward by the 
Gulph of Mexico and the Apalachicola River, to the Northward by a Line drawn 
from that part of the said River where the Chatahouchee and Flint Rivers meet, 
to the source of St. Mary’s River, and by the course of the said River to the 
Atlantic Ocean ; and to the Eastward and Southward by the Atlantic Ocean and 
the Gulph of Florida, including all islands within Six Leagues of the Sea Coast. 

Thirdly — The Government of West Florida, bounded to the Southward by the 
Gulph of Mexico, including all Islands within Six Leagues of the Coast, from the 
River Apalachicola to Lake Pontchartrain ; to the Westward by the said Lake, 
the Lake Maurepas, and the River Mississippi ; to the Northward by a line drawn 
due East from that part of the River Mississippi which lies in 31 Degrees North 
Latitude, to the River Apalachicola or Chatahouchee ; and to the Eastward by 
the said River. 

Fourthly — The Government of Grenada, comprehending the Island of that 
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name, together with the Grenadines, and the Islands of Dominico, St. Vincent's, 
and Tobago. 

And to the end that the open and free Fishory of our Subjects may be extended 
to and carried on upon the Coast of Labrador, and the adjacent Islands, We have 
thought fit, with the advice of our said Privy Council, to put all that Coast, from 
the River St. John's to the Hudson's Streights, together with the Islands of 
Anticosti and Madeleine, and all other smaller Islands lying upon the said Coast, 
under the care and Inspection of our Governor of Newfoundland. 

We have also, with the advice of our Privy Council, thought fit to annex the 
Islands of St. John's and Cape Breton, or Isle Royale, with the lesser Islands 
adjacent thereto, to our Government of Nova Scotia. 

We have also, with the advice of our Privy Council aforesaid, annexed to our 
Province of Georgia, all the Lands lying between the Rivers Alatamaha and 
St. Mary's. 

And whereas it will greatly contribute to the speedy settling our said new 
Governments, that our loving subjects should be informed of our Paternal care, 
for the security of the Liberties and Properties of those who are and shall become 
Inhabitants thereof. We have thought fit to publish and declare, by this Our 
Proclamation, that Wc have, in the Letters Patent under our Great Seal of Great 
Britain, by which the said Governments are constituted, given express Power and 
Direction to our Governors of our Said Colonies respectively, that so soon as the 
state and circumstances of the said Colonies will admit thereof, they shall, 
with the Advice and Consent of the Members of our Council, summon and call 
General Assemblies within the said Governments respectively, in such Manner 
and Form as is used and directed in those Colonies and Provinces in America 
which arc under our immediate Government ; and We have also given Power to 
the said Governors, with the consent of our Said Councils, and the Representa- 
tives of the People, so to be summoned as aforesaid, to make, constitute, and 
ordain Laws, Statutes, and Ordinances for the Public Peace, Welfare and good 
Government of our said Colonies, and of the People and Inhabitants thereof, as 
near as may be agreeable to the Laws of England, and under such Regulations 
and restrictions as are used in other Colonies ; and in the mean time, and until 
such Assemblies can be called as aforesaid, all Persons Inhabiting in or resorting 
to our Said Colonies may confide in our Royal Protection for the Enjoyment of 
the Benefit of the Laws of our Realm of England ; for which Purpose We have 
given Power under our Great Seal to the Governors of our said Colonies respec- 
tively to erect and constitute with the Advice of our said Councils respectively. 
Courts of Judicature and public Justice within our said Colonies for hearing and 
determining all Causes, as well Criminal as Civil, according to Law and Equity, 
and as near as may be agreeable to the Laws of England, with Liberty to all 
Persons who may think themselves aggrieved by the Sentences of such Courts, 
in all Civil Cases, to appeal, under the usual Limitations and Restrictions, to Us 
in our Privy Council.^ 

We have also thought fit, with the advice of our Privy Council as aforesaid, 
to give unto the Governors and Councils of our said Three new Colonies, upon 
the Continent full Power and Authority to settle and agree with the Inhabitants 
of our said new Colonies or with any other Persons who shall resort thereto, for 
such Lands, Tenements and Hereditaments, as are now or hereafter shall be in 
our Power to dispose of ; and them to grant to any such Person or Persons upon 
such Terms, and under such moderate Quit-Rents, Services and Acknowledge- 
ments, as have been appointed and settled in our other Colonies, and under such 
other Conditions as shall appear to us to be necessary and expedient for the Advan- 
tage of the Grantees, and the Improvement and settlement of our said Colonies. 

And Whereas, We are desirous, upon all occasions, to testify our Royal Sense 
and approbation of the Conduct and bravery of the Officers and Soldiers of our 
Armies, and to reward the same. We do hereby command and impower our 
Governors of our said Three new Colonies, and all other our Governors of our 
several Provinces on the Continent of North America, to grant without Fee or 
Reward, to such reduced Officers as have served in North America during the 
late War, and to such Private Soldiers as have been or shall be disbanded in 
America, and are actually residing there, and shall personally apply for the same, 
the following Quantities of Lands, subject, at the Expiration of Ten Years, to 
^ For a contemporary comment on this section, see below, No. xxtt. 
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the same Quit-Rents, as other Lands are subject to in the Province within which 
they are granted, as also subject to the same Conditions of Cultivation and 
Improvement, viz. : 

To every Person having the Rank of a Field Oillcer . 5,000 Acres 

To every Captain 3,000 Acres 

To every Subaltern or Staff Officer .... 2,000 Acres 

To every Non-Commission Officer .... 200 Acres 

To every Private Man ...... 50 Acres 

We do likewise authorize and require the Governors and Commanders in Chief 
of all our said Colonies upon the Continent of North America to grant the like 
Quantities of Land, and upon the same conditions, to such reduced Officers of 
our Navy of like Rank as served on board our Ships of War in North America at 
the time of the Reduction of Louisbourg and Quebec in the late War, and who 
shall personally apply to our respective Governors for such Grants. 

And whereas it is just and reasonable, and essential to our Interests, and the 
Security of our Colonies, that the several Nations or Tribes of Indians with 
whom We are connected, and who live under our Protection, should not be 
molested or disturbed in the Possession of such Parts of our Dominions and 
Territories as, not having been ceded to or purchased by Us, are reserved to 
them, or any of them, as their Hunting Grounds. — ^We do therefore, with the 
Advice of our Privy Council, declare it to be our Royal Will and Pleasure, that 
no Governor or Commander in Chief in any of our Colonies of Quebec, East 
Florida, or West Florida, do presume, upon any Pretence whatever, to grant 
Warrants of Survey, or pass any Patents for Lands beyond the Bounds of their 
respective Governments, as described in their Commissions; as also that no 
Governor, or Commander in Chief in any of our other Colonies or Plantations in 
America do presume for the present, and until our further Pleasure be known, 
to grant Warrants of Survey, or pass Patents for any Lands beyond the Heads 
or Sources of any of the Rivers which fall into the Atlantic Ocean from the West 
and North West, or upon any Lands whatever, which, not having been ceded 
to or purchased by Us as aforesaid, are reserved to the said Indians, or any of them. 

And we do further declare it to be Our Royal Will and Pleasure, for the present 
as aforesaid, to reserve under our Sovereignty, Protection and Dominion, for the 
use of the said Indians, all the Lands and Territories not included within the 
Limits of Our said Three new Governments, or within the Limits of the Territory 
granted to the Hudson's Bay Company, as also all the Lands and Territories 
lying to the Westward of the Sources of the Rivers which fall into the Sea from 
the West and North West as aforesaid; 

And We do hereby strictly forbid, on Pain of our Displeasure, all our loving 
Subjects from making any Purchases or Settlements whatever, or taking Posses- 
sion of any of the Lands above reserved, without our especial leave and Licence 
for that purpose first obtained. 

And, We do further strictly enjoin and require all Persons whatever who have 
either wilfully or inadvertently seated themselves upon any Lands within the 
Countries above described, or upon any other Lands which, not having been 
ceded to or purchased by Us, are still reserved to the said Indians as aforesaid, 
forthwith to remove themselves from such settlements. 

And whereas great Frauds and Abuses have been committed in purchasing 
Lands of the Indians to the great Prejudice of our Interests and to the great 
Dissatisfaction of the said Indians; in order therefore, to prevent such Irregu- 
larities for the future, and to the end that the Indians may be convinced of our 
Justice and determined Resolution to remove all reasonable Cause of Discontent, 
We do, with the Advice of our Privy Council, strictly enjoin and require, that no 
private Person do presume to make any Purchase from the said Indians of any 
Lands reserved to the said Indians, within those parts of our Colonies where, 
We have thought proper to allow Settlement; but that, if at any Time any of 
the said Indians should be inclined to dispose of the said Lands, the same shall 
be Purchased only for Us in our Name, at some public Meeting or Assembly of 
the said Indians, to be held for that Purpose by the Governor or Commander in 
Chief of our Colony respectively within which they shall lie ; and in case they 
shall lie within the limits of any Proprietary Government, they shall be purchased 
oidy for the Use and in the name of such Proprietaries, conformable to such 
Directions and Instructions as we or they shall think proper to give for that 
Purpose ; And we do, by the Advice of our. Privy Council, declare and enjoin. 
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that the Trade with the said Indians shall be free and open to all our Subjects 
whatever, provided that every Person who may incline to Trade with the said 
Indians do take out a Licence for carrying on such Trade from the Governor or 
the Commander in Chief of any of Our Colonies respectively where such Person 
shall reside, and also give Security to observe such Regulations as We shall at 
any Time think fit, by ourselves or by our Commissaries to be appointed for this 
Purpose, to direct and appoint for the Benefit of the said Trade; 

And we do hereby authorize, enjoin, and require the Governors and Com- 
manders in Chief of all our Colonies respectively, as well those under Our imme- 
diate Government as those under the Government and Direction of Proprietaries, 
to grant such Licences without Fee or Reward, taking especial Care to insert 
therein a Condition, that such Licence shall be void, and the Security forfeited 
in case the Person to whom- the same is granted shall refuse or neglect to observe 
such Regulations as We shall think proper to prescribe as aforesaid. 

And we do further expressly enjoin and require all Oillcers whatever, as well 
Military as those Employed in the Management and Direction of Indian Affairs, 
within the Territories reserved as aforesaid for the use of the said Indians, to 
seize and apprehend all Persons whatever, who standing charged with Treason, 
Misprisions of Treason, Murders, or other Felonies or Misdemeanors, shall fly 
from Justice and take Refuge in the said Territory, and to send them under a 
proper guard to the Colony where the Crime was committed of which they stand 
accused, in order to take their Trial for the same. 

Given at our Court at St. James’s, the 7th Day of October, 1763, in the Third 
Year of our Reign.^ 

GOD SAVE THE KING 

> On the Proclamation Bee Alvonl, C. W., 'Tlie Prociamation of 1763* (MieJiegan IlUtorieal Society's 
Publications^ yol. .S6. pp. 20 ff.); The Miasissipi VaUey in British Politics (2 toIb., Cleveland, 1917). 
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During the Third Period the government was carried on by a loose 
interpretation of the Proclamation of 1763 and by various instructions 
given to the governors. Of the latter only those are printed which 
are of importance. The constitutional arrangement, pending the giving 
of representative institutions, was almost similar to that in a ‘crown 
colony’. 

From the very beginning of this period difllculties began. The 
presence of British settlers in Canada alien to the Canadians in race, 
speech, and religion complicated the situation. They took up a posi- 
tion of superiority which irritated Murray and Carleton. Their 
demands for a strict interpretation of the Proclamation of 1763 in 
connexion with law and justice, and for a house of assembly in which 
the Canadians should not be represented, fill the documents of the 
period. In this section are printed documents which illustrate various 
attempts (i) to interpret the Proclamation of 1763; (ii) to obtain a 
house of assembly ; and (iii) several dispatches are added which throw 
light on the chaotic state of the administration of law and on the 
general difllculties with which the officials met in carrying on the 
government. Out of these difficulties came efforts to improve condi- 
tions. Ordinances and various reports to the British government 
illustrate these efforts. The period closes with the debates on the 
Quebec Act, which received the royal assent on June 22, 1774. From 
these debates liberal selections have been made. 

For carefully documented accounts of the period see Chester Martin, 
Empire and Commonwealth, pp. 94 ff. (Oxford, 1929), and A. L. Burt, 
‘The Problem of Government, 1760-1774,' in Candtridge History of Ihe 
British Empire, vol. vi, ch. vi (Cambridge, 1930). 




VIII 


INSTRUCTIONS TO GOVERNOR MURRAY, 7 DECEMBER, 17631 
[Trans.: Short! and Doughty.] 

George R. 

Instructions to Our Trusty and Wellbeloved James Murray, Esq., Our Captain 
General and Governor in Chief in and over our Province of Quebec in 
(L.S.) America, and of all our Territories dependent thereupon. Given at Our 
Court of St. James's the seventh Day of December, 1763, in the Fourth 
Year of Our Reign. 

1. With these Our Instructions You will receive Our Commission under Our 
Great Seal of Great Britain, constituting You Our Captain General and Governor 
in Chief in and over Our Province of Quebec in America, bounded on the Labrador 
Coast by the River St. John, and from thence by a Line drawn from the Head 
of that River through the Lake St. John to the South End of the Lake Nipissin ; 
from whence the said Line crossing the River St. Lawrence and the Lake Cham- 
plain in forty five Degrees of North Latitude, passes along the High Lands, which 
divide the Rivers that empty themselves into the said River St. Lawrence, from 
those which fall into the Sea; and also along the North Coast of the Baye des 
Chaleurs and the Coast of the Gulph of St. Lawrence to Cape Rosieres, and from 
thence crossing the Mouth of the River St. Lawrence by the West End of the 
Island of Anticosti, terminates at the aforesaid River of St. John: You are there- 
fore to take upon You the Execution of the OlTice and Trust We have reposed 
in You, and the Administration of Government, and to do and execute all Things 
in due manner that shall belong to your Command, according to the several 
Powers and Authorities of Our said Commission under Our Great Seal of Great 
Britain, and these Our Instructions to You, or according to such further Powers 
and Instructions as shall at any Time hereafter be panted or appointed You 
under Our Signet and Sign Manual, or by Our Order in Our Privy Council. 

2. And You are, with all due Solemnity, to cause Our said Commission to be 
published at Quebec, which We do appoint to be the Place of your Residence and 
the principal Seat of Government, in the Districts of Montreal and Trois Rivieres, 
and in such other parts of your Government as You shall think necessary and 
expedient, as soon as possible; which being done. You are in the next place to 
nominate and establish a Council for Our said Province, to assist You in the 
Administration of Government, which Council is, for the present, to be composed 
of the Persons, Whom We have appointed to be Our Lieutenant Governors of 
Montreal and Trois Rivieres, Our Chief Justice of Our said Province, and the 
Surveyor General of Our Customs in America for the Northern District, and 
Eight other Persons to be chosen by You from amongst the most considerable 
of the Inhabitants of, or Persons of Property in Our said Province ; which Persons 
so nominated and appointed by You as aforesaid, (Five of which We do hereby 
appoint to be a Quorum), are to be Our Council for Our said Province, and to 
have and enjoy all the Powers, Privilege and Authority usually exercised and 
enjoyed by the Members of Our Councils in Our other Plantations, and also such 
others as are contained in Our said Commission under Our Great Seal of Great 
Britain, and in these Our Instructions to You ; and they shall meet together at 
such Time or Times, Place or Places, as You, in your Discretion, shall think 
necessary and expedient: It is nevertheless Our Will and Pleasure, that the said 
Chief Justice, or Surveyor General of Our Customs, shall not be capable of taking 
the Administration of the Government upon the Death or Absence of You Our 
Governor, or the Commander in Chief for the Time Being. 

3. And You are forthwith to call Our said Council together, or such of them 
as can be conveniently assembled, and to cause Our said Commission to You to 
be read at such Meeting; which being done. You shall then take yourself, and 
also administer to Our Lieutenant Governors respectively, and to the Members 
of Our said Council, the Oaths mentioned in an Act, passed in the first Year of 

' Murray's conunission as civil govemor was dated November 21, 1763. He did not take up his new 
position, however, till August, 1764. Doubtless this delay was due to the provisions of the fourth 
section of the peace of Paris 
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the Reign of His Majesty King George the First, intituled, *'An Act for the 
further Security of His Majesty’s Person and Government, and the Succession 
** of the Grown in the Heirs of the late Princess Sophia, being Protestants, and 
‘’for extinguishing the Hopes of the pretended Prince of Wales, and his open and 
“secret Abettors; “ — as also to make and subscribe, and cause them to make and 
subscribe, the Declaration mentioned in an Act of Parliament made in the 
Twenty fifth Year of the Reign of King Charles the Second, intituled, “An Act 
“for preventing Dangers which may happen from Popish Recusants.” And You 
and every one of Them are likewise to take an Oath for the due Execution of 
your and their places and Trusts, with regard to your and their equal and 
impartial Administration of Justice ; — ^and You are also to take the Oath required 
by an Act passed in the seventh and eighth Years of the Reign of King William 
the Third to be taken by Governors of Plantations, to do their utmost that the 
Laws relating to the Plantations be observed. 

4. And You are forthwith to transmit unto Our Commissioners for Trade 
and Plantations, in order to be laid before Us for Our Approbation or Disallow- 
ance, the Names of the Members of the Council so to be appointed by You, as 
aforesaid ; as also a list of the Names, and Characters of Eight other Persons in 
Our said Province, whom You judge properly qualified to serve in that Station ; 
to the End that, if any of the Persons appointed by You, as aforesaid, shall not 
be approved and confirmed by Us, under Our Signet and Sign Manual, the Place 
or Places of such Persons so disapproved may be forthwith supplied from the 
said List, or otherwise, as We shall think fit. . . . 

9. You are forthwith to communicate such and so many of these Our Instruc- 
tions to Our said Council, wherein their Advice and Consent are mentioned to 
be requisite; as likewise all such others, from time to time, as You shall find con- 
venient for Our Service to be imparted to them. 

10. You are to permit the Members of Our said Council to have and enjoy 
Freedom of Debate and Vote, in all affairs of public Concern that may be debated 
in Council. 

11. And whereas it is directed, by Our Commission to You under Our great 
Seal, that so soon as the Situation and Circumstances of Our said Province will 
admit thereof, you shall, with the Advice of Our Council, summon and call a 
General Assembly of the Freeholders in Our said Province ; You are therefore, 
as soon as the more pressing Affairs of Government will allow to give all possible 
attention to the carrying this important Object into Execution: But, as it may 
be impracticable for the present to form such an Establishment, You are in the 
mean time to make such Rules and Regulations, by the Advice of Our said 
Council, as shall appear to be necessary for the Peace, Order and good Govern- 
ment of Our said Province, taking Care that nothing be passed or done, that shall 
any ways tend to effect the Life, Limb or Liberty of the Subject, or to the im- 
posing any Duties or Taxes: and that all such Rules and Regulations be trans- 
mitted to Us, by the first Opportunity after they are passed and made, for Our 
Approbation or Disallowance. And it is Our Will and Pleasure, that when 
an Assembly shall have been summoned and met, in such manner as You, 
in your Discretion, shall think most proper, or shall be hereafter directed 
and appointed, the following Regulations be carefully observed in the framing 
and passing all such Laws, Statutes and Ordinances as are to be passed by You, 
with the Advice and Consent of Our said Council and Assembly ; viz. : 

That the Style of Enacting the said Laws, Statutes and Ordinances be by the 
Governor, Council and Assembly and no other; — 

That each different Matter be provided for by a different Law, without includ- 
ing in one and the same Act such Things as have no proper Relation to each 
other; — 

That no Clause be inserted in any Act or Ordinance, which shall be foreign to 
what the Title of it imports ; and that no perpetual Clause be part of any tem- 
porary Law; — 

That no Law or Ordinance whatever be suspended, altered, continued, revived 
or repealed by general Words; but that the Title and Date of such Law or 
Ordinance be particularly mentioned in the enacting part ; — 

That no Law or Ordinance, respecting private Property, be passed without a 
Clause suspending its Execution, until Our Royal Will and Pleasure is known ; 
nor without a saving of the Right of Us, Our Heirs and Successors, and of all 
Bodies politic and corporate, and of all other Persons, except such as are men- 
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tioned in the said Law or Ordinance, and those claiming by, from, and under 
them ; and before such Law or Ordinance is passed. Proof must be made before 
You, in Council, and entered in the Council Books, that Public Notification was 
made of the Party’s Intention to apply for such Act in the several Parish Churches, 
where the Lands in Question lie, for three Sundays at least successively before 
any such Law or Ordinance shall be proposed; and You are to transmit, and 
annex to the said Law, or Ordinance, a Certificate under your hand, that the 
same passed through all the Forms abovementioned ; — 

That in all Laws or Ordinances for levying Money, or imposing Fines, For- 
feitures or Penalties, express mention be made, that the same is granted or 
reserved to Us, our Heirs and Successors, for the public Uses of the said Province, 
and the Support of the Government thereof, as by the said Law, or Ordinance 
shall be directed; and that a Clause be inserted, declaring, that the Money 
arising by the Operation of the said Law, or Ordinance shall be accounted for 
unto Us in this Kingdom, and to Our Commissioners of Our Treasury, or Our 
High Treasurer for the time being, and audited by Our Auditor General of Our 
Plantations, or his Deputy ; — 

That all such Laws, Statutes, and Ordinances be transmitted by You within 
three Months after their passing, or sooner, if Opportunity offers, to Our Com- 
missioners for Trade and Plantations: that they be fairly abstracted in the 
Margents, and accompanied with very full and particular Observations upon 
each of them, that is to say, whether the same is introductive of a new Law, 
declaratory of a former Law, or does repeal a Law then before in being; and You 
are also to transmit, in the fullest manner the Reasons and Occasion for enacting 
such Laws, or Ordinances, together with fair Copies of the Journals of the Pro- 
ceedings of the Council and Assembly, which You are to require from the Clerks 
of the said Council and Assembly. 

12. And to the end that nothing may be passed or done to the Prejudice of 
the true Interests of this Our Kingdom; the just Rights of Us, Our Heirs and 
Successors, or the Property of Our Subjects; it is Our express Will and Pleasure, 
that no Law whatever, which shall in any wise tend to affect the Commerce or 
Shipping of this Kingdom, or which shall any ways relate to the Rights and 
Prerogative of Our Crown, or the Property of Our Subjects, or which shall be 
of an unusual or extraordinary Nature, be finally ratified and assented to by 
You, until You shall have first transmitted a Draught of Such Law, and shall 
have received Our Directions tlicreupon, unless You take care, that a Clause be 
inserted, suspending and deferring the Execution thereof, until Our Pleasure is 
known concerning the same. 

13. And whereas Laws have formerly been enacted in several of Our Planta- 
tions in America for so short a Time, that Our Royal Assent or Refusal thereof 
could not be had before the Time, for which such Laws were enacted, did expire ; 
You shall not give your Assent to any Law, that shall be enacted for a less Time 
than two Years, except in Cases of imminent Necessity, or immediate temporary 
Expediency; and You shall not re-enact any Law, to which Our Assent shall 
have been once refused, without express Leave for that purpose first obtained 
from Us, upon a full Representation by You to be made to Our Commissioners 
for Trade and Plantations, in order to be laid before Us, of the Reasons and 
Necessity for passing such Law ; nor give your Assent to any Law for repealing 
any other Law, which shall have passed in your Government, and shall have 
received Our Royal Approbation, unless You take care that there be a Clause 
inserted therein, suspending and deferring the Execution thereof, until Our 
Pleasure shall be known concerning the same. . . • 

15. And whereas the Members of several Assemblies in the Plantations have 
frequently assumed to themselves Privileges no ways belonging to them, especi- 
ally of being protected from Suits at Law during the Term they remain of the 
Assembly, to the great Prejudice of their Creditors and the Obstruction of 
Justice; and some Assemblies have presumed to adjourn themselves at Pleasure, 
without. leave from Our Governor first obtained; and Others have taken upon 
them the sole framing of Money Bills, refusing to let the Council alter or amend 
the same ; all which practices are very detrimental to Our Prerogative ; If there- 
fore You find, that the Members of the Assembly of Our Province of Quebec 
insist upon any of the said Privileges, You are to signify to them that it is Our 
express Will and Pleasure, that You do not allow any Protection to any Member 
of the Council or Assembly, further than in their Persons, and that only during 
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the Sitting of the Assembly; and that You do not allow them to adjourn them- 
selves otherwise than de die in diem, except Sundays and Holy-days, without 
Leave from You, or the Commander in Chief for the time being, first obtained ; 
It is also Our further Pleasure, that the Council have the like Power of framing 
Money Bills as the Assembly. 

16. And whereas by Our aforesaid Commission under Our Great Seal of Great 
Britain, You are authorized and impowered, with the Advice and Consent of 
our Council, to constitute and appoint Courts of Judicature and Justice; it is 
therefore our Will and Pleasure, that You do, as soon as Possible, apply your 
Attention to these great and important Objects ; and that, in forming the neces- 
sary Establishments for this purpose, You do consider what has taken place in 
this respect in Our other Colonies in America, more particularly in Our Colony 
of Nova Scotia.^ 

1 7. And whereas it is for the Ease, Satisfaction and Benefit of all Our Subjects, 
that Appeals should be allowed, in all Civil Causes, from the Courts in Our 
Plantations ; it is therefore Our Will and Pleasure, that, when the several Courts 
and Ofllces necessary for the Administration of Justice shall have been settled, 
appointed and confirmed, in consequence of the Power vested in You by Our 
Commission under Our Great Seal and by these Our Instructions, You do, as near 
as different Circumstances will admit, conform yourself to the Regulations pre- 
scribed in the Instructions given to Our Governor of Nova Scotia in respect to 
such Appeals, Copies of which Instructions are hereunto annexed.^ 

18. You are, with the Advice and consent of “Our Council in the Province under 
your Government, to take especial Care to regulate all Salaries and Fees belonging 
to Places, or paid upon Emergencies, that they may be within the Bounds of 
Moderation, and that no Exaction be made on any Occasion whatsoever, as also 
that tables of all Fees be publickly hung up in all Places where such Fees are to 
be paid; and You arc to transmit Copies of all such Tables of Fees to Our Com- 
missioners for Trade and Plantations, in order to be laid before Us. . . . 

20. You shall not appoint any Person to be a Judge or Justice of the Peace, 
without the Advice and Consent of the Majority of the Members of Our Council, 
present in Council ; nor shall You execute yourself, or by Deputy, any of the said 
Offices; and it is Our further Will and Pleasure, that all Commissions, to be 
granted by You, to any Person or Persons to be Judges or Justices of the Peace, 
or other necessary Officers, be granted during Pleasure only. 

21 . You shall not displace any of the Judges, Justices of Peace, or other Officers 
or Ministers, without good and sufficient Cause which You shall signify in the 
fullest and most distinct manner to Our Commissioners for Trade and Plantations, 
in order to be laid before Us, by the first Opportunity after such Removals. 

22. And whereas frequent Complaints have heretofore been made of great 
Delays and undue Proceedings in the Courts of Justice in several of Our Planta- 
tions, whereby many of Our good Subjects have very much suffered; and it 
being of the greatest Importance to Our Service, and to the Welfare of Our 
Plantations, that Justice be everywhere speedily and duly administered, and 
that all Disorders, Delays, and other undue Practices in the Administration there- 
of, be effectually prevented; We do particularly require You to take especial 
Care, that in all Courts, where You are authorized to preside. Justice be imparti- 
ally administered; and that in all other Courts, established within Our said 
Province, all Judges, and other Persons therein concerned, do likewise perform 
their several Duties without any Delay or Partiality. 

23. You are to take Care, that all Writs be issued in Our Name throughout the 
Province under your Government. 

24. Whereas there are several Offices in Our Plantations granted under the 
Great Seal of Great Britain, and Our Service may be very much prejudiced by 
reason of the Absence of the Patentees, and by their appointing Deputies not 
fit to officiate in their Stead ; You are therefore to inspect such of the said Offices 
as are in the Province under your Government, and to enquire into the Capacity 

^ In carrying out this scheme Murray was aided by the fact that his attorney-general was George 
Suckling, a member of the first Nova Scotian assembly, who had practised law in the Nova Scotian 
courts. Suckling and chief justice William Gregozy drew up the ordinance of September 17, 1764 
(No. IX), and on several subsequent occasious Suckling assisted developments on the strength of his 
knowledge of Nova Scotian precedents (e.g. Minulei of lyeffislative Council^ A, October 23, November 6, 
1764; February 26, 1766). 

* The 48th and 49th Articles of the instructions issued to Lawrence, governor of Nova Scotia, and 
dealing with appeals were enclosed for Murray’s guidance. ’J^'hey are printed in Report oftiu: Canmian 
ArdtiveSf 1004, pp. 210 fiC. 
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and behaviour of the Persons exercising them, and to report thereupon, to Our 
Commissioners for Trade and Plantations, what you think fit to be done or 
altered in relation thereunto ; and you are, upon the Misbehaviour of any of the 
said Patentees or their Deputies, to suspend them from the Execution of their 
Office, till You shall have represented the whole Matter unto Us, and received 
Our Directions therein ; and in case of the Death of any such Deputy, it is Our 
express Will and Pleasure, that You take Care that the Person appointed to 
execute the Place, until the Patentee can be informed thereof and appoint 
another Deputy, do give sufficient Security to the Patentee, or, in case of Suspen- 
sion, to the Person suspended, to be answerable to him for the Profits accruing 
during such Interval by Death, or during Such Suspension, in case We shall think 
fit to restore the Person Suspended to his Place again. It is nevertheless Our Will 
and Pleasure, that the Person executing the Place during such Interval by Death 
or Suspension, shall, for his Encouragement, receive the same Profits as the 
Person dead, or suspended did receive ; And it is Our further Will and Pleasure, 
that, in case of a Suspension of a Patentee, the Person appointed by you to 
exercise the Office during such Suspension, shall receive a Moiety of the Profits 
which would otherwise become due to such Patentee, giving Security to such 
Patentee to be answerable to him for the other Moiety, in case We shall think 
fit to restore him to his Office again ; And it is Our further Will and Pleasure, 
that You do countenance and give all due Encouragement to all Our Patent 
Officers in the Enjoyment of their legal and accustomed Fees, Rights, Privileges 
and Emoluments, according to the true Intent and Meaning of their Patents. . . . 

28. And whereas We have stipulated, by the late Definitive Treaty of Peace 
concluded at Paris the 10th Day of February, 1763, to grant the Liberty of the 
Caiholick Religion to the Inhabitants of Canada, and that We will consequently 
give the most precise and most effectual Orders, that Our new Roman Catholick 
Subjects in that Province may profess the Worship of their Religion, according 
to the Rites of the Romish Church, as far as the Laws of Great Britain permit ; 
It is therefore Our Will and Pleasure, that you do, in all things regarding the said 
Inhabitants, conform with great Exactness to the Stipulations of the said Treaty 
in this respect. 

29. You are, as soon as possible, to summon the Inhabitants to meet together, 
at such Time or Times, Place or Places, as you shall find most convenient, in 
order to take the Oath of Allegiance, and make and subscribe the Declaration of 
Abjuration mentioned in the aforesaid Act passed in the first Year of the Reign 
of King George the First, for the further Security of His Majesty’s Person and 
Government, and the Succession of the Crown in the Heirs of the Late Princess 
Sophia, being Protestants, and for extinguishing the Hopes of the Pretended 
Prince of Wales, and his open and secret Abettors; which Oath shall be ad- 
ministered to them by such Person or Persons as you shall commissionate for such 
Purpose ; and in case any of the said French Inhabitants shall refuse to take the 
said Oath, and make and subscribe the Declaration of Abjuration, as aforesaid. 
You are to cause them forthwith to depart out of Our said Government. 

30. And it is Our further Will and Pleasure, that all such Inhabitants, pro- 
fessing the Religion of the Romish Church, do, at all such Meetings, or at such 
other Time or Times as You shall think proper, and in the Manner you shall think 
least alarming and inconvenient to the said Inhabitants, deliver in upon Oath 
an exact Account of all Arms and Ammunition, of every Sort in their actual 
Possession, and so, from time to time, of what they shall receive into their 
Possession, as aforesaid. 

31. You are as soon as possible to transmit to Us, by Our Commissioners for 
Trade and Plantations, an exact and particular Account of the Nature and 
Constitution of the several Religious Communities of the Romish Church, their 
Rights, Claims, Privileges and Property, and also the Number, Situation and 
Revenue of the several Churches heretofore established in Our said Province, 
together with the Number of Priests or Curates officiating in such Churches. 

32. You are not to admit of any Ecclesiastical Jurisdiction of the See of Rome, 
or any other foreign Ecclesiastical Jurisdiction whatsoever in the Province under 
your Government.^ 

33. And to the End that the Church of England may be established both in 
Principles and Practice, and that the said Inhabitants may by Degrees be induced 

' For the histoiy of the early ecclcsiastica government of the Roman catholic church in British 
Canada, see Qosselin, L *Egliae du Canada apriila ConquSte (Quebec, 191C). 
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to embrace the Protestant Religion, and their Children be brought up in the 
Principles of it; We do hereby declare it to be Our Intention, when the said 
Province shall have been accurately surveyed, and divided into Townships, 
Districts, Precincts or Parishes, in such manner as shall be hereinafter directed, 
all possible Encouragement shall be given to the erecting Protestant Schools in 
the said Districts, Townships and Precincts, by settling, appointing and allotting 
proper Quantities of Land for that Purpose, and also for a Glebe and Maintenance 
for a Protestant Minister and Protestant School Masters ; and you are to consider 
and report to Us, by Our Commissioners for Trade and Plantations, by what 
other Means the Protestant Religion may be promoted, established and encou- 
raged in Our Province under your Government. 

34. And You are to take especial Care, that God Almighty be devoutly and 
duly served throughout your Government, the Book of Common Prayer, as by 
Law established, read each Sunday and Holyday, and the blessed Sacrament 
administered according to the Rites of the Church of England. 

35. You are not to prefer any Protestant Minister to any Ecclesiastical 
Benefice in the Province under your Government, without a Certificate from the 
Right Reverend Father in God the Lord Bishop of London,^ of his being conform- 
able to the Doctrine and Discipline of the Church of England, and of a good Life 
and Conversation; And if any Person hereafter preferred to a Benefice shall 
appear to you to give Scandal, either by his Doctrine or Manners, you are to use 
the best Means for his Removal. 

36. You are to give Orders forthwith, that every Orthodox Minister within 
your Government be one of the Vestry in his respective Parish; and that no 
Vestry be held without him, except in case of Sickness, or, after Notice of a 
Vestry summoned, he omit to come. 

37. And to the End that the Ecclesiastical Jurisdiction of the Lord Bishop of 
London may take place in Our Province under your Government, as far as con- 
veniently may be. We do think fit, that You give all Countenance and Encourage- 
ment to the Exercise of the same, excepting only the Collating to Benefices, 
granting Licences for Marriage, and Probates of Wills, which Wo have reserved 
to You, Our Governor, and to the Commander in Chief of Our said Province for 
the Time being. 

38. And We do further direct, that no Schoolmaster who shall arrive in Our 
said Province from this Kingdom, be henceforward permitted to keep School, 
without the Licence of the said Lord Bishop of London; and that no other 
Person now there, or that shall come from other Parts, shall be admitted to keep 
School in your Government, without your Licence first obtained. 

39. And You are to take especial Care, that a Table of Marriages, established 
by the Canons of the Church of England, be hung up in all Places of publick 
Worship, according to the Rites of the Church of England. . . . 

41. And whereas it is stipulated by the aforesaid Treaty concluded at Paris 
the 10th day of February, 1763, that the French Inhabitants, or Others, who 
have been Subjects of the Most Christian King in Canada, may retire with all 
Freedom and Safety wherever they shall think proper, and may sell their Estates, 
provided it be to Our Subjects, and bring away their Effects, as well as their 
Persons, without being restrained in their Emigration under any Pretence what- 
sover, except that of Debts, or criminal Prosecution, and that the Time limited 
for the Emigration shall be fixed to the Space of Eighteen Months, to be computed 
from the Day of the Exchange of the Ratifications of the Treaty ; You are there- 
fore in all things to conform yourself to this Stipulation, and to take care, that 
such of the French Inhabitants as intend to remove within the Time limited ^ 
be not obstructed or impeded, provided they do not sell their Estates to Others 
than His Majesty's Subjects, and that, so long as they remain under your Govern- 
ment, they do in all things conform thereto in like manner as Our other Subjects. 

42. And it is Our further Will and Pleasure, that all and every the . French 
Inhabitants in Our said Province, who are now possessed of Lands within the 
said Province, in Virtue of Grants or Concessions made before the signing of the 
Preliminary Articles of Peace on the third Day of November, 1762; do within 
such limited Time as You in your Discretion shall think fit, register the several 

> For die histoiy of the church of England in Canada, see Mockiidge, 0. H., The BUhopt of the Church 
of England in Canada and Newfoundland (1896). 

• For a discuasion of the numbers who emigrated, see Munro, W. B., The Seigniorial Sgetem in 
Canada (Oxford, 1907). 
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Grants or other Deeds or Titles, by which they hold or claim such Lands, in the 
Secretary’s Office; which said Grants, Deeds or other Titles, shall be entered at 
large in the said Office, so that the particular Quantity of Land, its Site and 
Extent, the Conditions upon which it is granted, either as to Rents, Services, or 
Cultivation, may appear fully and at length. 

43. And in case it shall appear, upon a strict and accurate Examination of the 
said Grants and Title Deeds, to be taken in such manner as You shall think 
proper, that any of the Grantees, or Persons claiming Lands under such Grants 
and Title Deeds, are in possession of more Land than is contained within such 
Grants or other Concessions ; or that the Terms and Conditions, upon which the 
Lands were granted, have not been complied with, agreeable to what is stipulated 
in such Grants or Concessions ; It is Our Will and Pleasure, that you forthwith 
represent the same to Us, by Our Commissioners for Trade and Plantations, to 
the End that you may receive such Directions thereupon, as the Nature and Cir- 
cumstances of the Case shall appear to require. . . . 

61. And you are to inform yourself with the greatest Exactness of the Number, 
Nature and Disposition of the several Bodies or Tribes of Indians, of the manner 
of their Lives, and the Rules and Constitutions, by which they are governed or 
regulated. And You are upon no Account to molest or disturb them in the 
Possession of such Parts of the said Province, as they at present occupy or possess ; 
but to use the best means You can for conciliating their Affections, and uniting 
them to our Government, reporting to Us by Our Commissioners for Trade and 
Plantations, whatever Information you can collect with respect to these People, 
and the whole of your Proceedings with them. 

62. Whereas We have, by Our Proclamation dated the seventh day of October 
in the Third year of Our Reign, strictly forbid, on pain of Our Displeasure, all 
Our Subjects from making any Purchases or Settlements whatever, or taking 
Possession of any of the Lands reserved to the several Nations of Indians, with 
whom We are connected, and who live under Our Protection, without Our 
especial Leave for that Purpose first obtained ; It is Our express Will and Pleasure, 
that you take the most effectual Care that Our Royal Directions herein be punctu- 
ally complied with, and that the Trade with such of the said Indians as depend 
upon your Government be carried on in the Manner, and under the Regulations 
prescribed in Our said Proclamation. 

63. You are to use your best Endeavours in improving the Trade of those 
Parts, by settling such Orders and Regulations therein, with the Advice of Our 
said Council, as may be most acceptable to the Generality of the Inhabitants. 
And it is Our Express Will and Pleasure, that you do not, upon any Pretence 
whatever, upon pain of Our highest Displeasure, give your Assent to any Law 
or Laws for setting up any Manufactures and carrying on any Trades, which are 
hurtful and prejudicial to this Kingdom; and that You do use your utmost 
Endeavours to discourage, discountenance and restrain any Attempts which may 
be made to set up such Manufactures, or establish any such Trades. 

64. Whereas by the 5th and 6 th Articles of the Treaty of Peace and Neutrality 
in America, concluded between England and France the 6th“16 Day of Novem- 
ber, 1686, the Subjects and Inhabitants of each Kingdom are prohibited to trade 
and fish in all Places possessed, or which shall be possessed by the other in 
America ; and if any Ships shall be found trading contrary to the said Treaty, 
upon due Proof the said Ships shall be confiscated ; but in case the Subjects of 
either King shall be forced by Stress of Weather, Enemies, or other Necessity 
into the Ports of the other in America, they shall be treated with Humanity and 
Kindness, and may provide themselves with Victuals, and other Things necessary 
for their Sustenance, and the Reparation of their ships, at reasonable Rates; 
provided they do not break bulk, nor carry any Goods out of their Ships, ex- 
posing them for Sale, nor receive any Merchandize on board, under Penalty 
of Confiscation of Ship and Goods; It is therefore Our Will and Pleasure, that 
You signify to Our Subjects under your Government the Purport and Intent 
of the abovesaid two Articles ; and that you take particular Care, that none of 
the French Subjects be allowed to trade from their said Settlements to the 
Province under your Government, or to fish upon the Coast thereof. 

65. And it is Our Will and Pleasure, that You do not Dispose of any For- 
feitures or Escheats to any Person, until the Sheriff, or other proper Officer, have 
made Enquiry, by a Jury upon their Oaths, into the true Value thereof, nor until 
you have transmitted to Our Commissioners of Our Treasury, and to Our Gom- 

E 
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missioners for Trade and Plantations, a particular Account of such Forfeitures 
and Escheats, and the Value thereof. And you are to take Care, that the Produce 
of such Forfeitures and Escheats, in case We shall think proper to give You 
Directions to dispose of the same, be duly paid to Our Treasurer or Receiver 
General of Our said Province, and a full Account transmitted to Our Com- 
missioners of Our Treasury, or Our High Treasurer for the Time being, and to 
Our Commissioners for Trade and Plantations, with the Names of the Persons 
to whom disposed. . . . 

68. Whereas great Inconveniences have happened heretofore by Merchant 
Ships and other Vessels in the Plantations wearing the Colours borne by Our 
Ships of War, under Pretence of Commissions granted to them by the Governors 
of the said Plantations, and, by trading under those Colours, not only amongst 
Our own Subjects, but also those of other Princes and States, and committing 
divers Irregularitys, they may very much dislionour Our Service ; For preventing 
thereof You are to oblige the Commanders of all such Ships, to which you shall 
grant Commissions, to wear no other Colours than such as are described in an 
Order of Council of the seventh of January, 1730, in relation to Colours to be 
worn by all Ships and Vessels, except Our Ships of War. 

69. And whereas there have been great Irregularitys in the manner of granting 
Commissions in the Plantations to private Ships of War, You are to govern your- 
self, whenever there shall be Occasion, according to the Commissions and In- 
structions granted in this Kingdom ; But you are not to grant Commissions of 
Marque or Reprizal against any Prince or State, or their Subjects, in Amity with 
Us, to any Person whatsoever, without Our special Command. 

70. Whereas We have been informed that, during time of War, Our Enemies 
have frequently got Intelligence of the State of Our Plantations by Letters from 
private Persons to their correspondents in Great Britain, taken on board Ships 
coming from the Plantations, which has been of dangerous Consequence; Our 
Will and Pleasure therefore is, that you signify to all Merchants, Planters and 
Others, that they be very cautious, in time of War, whenever that shall happen, 
in giving any Accounts by Letters of the public State and Condition of Our 
Province under your Government ; And you are further to give Directions to all 
Masters of Ships, or other Persons to whom you may entrust your Letters, that 
they put such Letters into a Bag, with a suflicient weight to sink the same im- 
mediately in Case of imminent danger from the Enemy; And you are also to 
let the Merchants and Planters know, how greatly it is for their Interests that 
their Letters should not fall into the Hands of the Enemy, and therefore that they 
should give like Orders to Masters of Ships in relation to their Letters ; And you 
are further to advise all Masters of Ships, that they do sink all Letters, in case 
of dangers, in the Manner before mentioned. 

71. And whereas, in Time of War, the Merchants and Planters in Our Planta- 
tions in America did corres[)ond and trade with Our Enemies, and carry Intelli- 
gence to them, to the great Prejudice and Hazard of Our said Plantations; You 
are therefore by all possible Methods to endeavour to hinder such Trade and 
Correspondence in Time of War. 

72. And You are to report to Us, by Our Commissioners for Trade and Planta- 
tions, — 

What is the Nature of the Soil and Climate of the Province under your Govern- 
ment, If it differs in these Circumstances from Our other Northern Colonies, 
in what that Difference consists? And what beneficial Articles of Commerce the 
different Parts of it are capable of producing? 

What Rivers there are, and of what Extent and Convenience to the Planters? 

What are the principal Harbours ; how situated, and of what Extent ; and what 
is the Depth of Water, and Nature of the Anchorage in each of them? 

What Quantity of Land is now under actual Improvement and Settlement? 

What are the chief Articles of Produce and Culture ; the annual Amount of the 
Quantity of each; and upon what Terms and Conditions the Inhabitants hold 
their Lands, either of Cultivation, Rent, or Personal Service? 

What is the Quantity, Nature and Property of the Land uncultivated; how 
much of it is capable of Culture; and what part thereof is private Property? 

What is the Number of Inhabitants, Whites and Blacks, distinguishing each? 
What Number of the Former is capable of bearing Arms, and what Number of 
the Latter is annually necessary to be supply’d in proportion to the Land 
cultivated? 
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What was the Nature, Form and Constitution of the Civil Government; what 
Judicatures were there established, and under what Regulations did the French 
Inhabitants carry on their Commerce? 

73. You are from time to time to send unto Us, by Our Commissioners for 
Trade and Plantations, as aforesaid, an Account of the Increase and Decrease 
of the Inhabitants, Whites and Blacks, and also an Account of all Persons born, 
christened and buried. 

74. Whereas, it is absolutely necessary, that We be exactly informed of the 
State of Defence of all Our Plantations in America, as well in relation to the 
Stores of War that are in each Plantation, as to the Forts and Fortifleations 
there ; and what more may be necessary to be built for the Defence and Security 
of the same ; You are as soon as possible to prepare an Account thereof with rela- 
tion to Our said Province in the most particular manner; And you are therein 
to express the present State of the Arms, Ammunition and other Stores of War, 
belonging to the said Province, either in public Magazines, or in the Hands of 
private Persons; together with the State of all Places, either already fortifled, 
or that you judge necessary to be fortified for the Security of Our said Province ; 
And you are to transmit the said Accounts to Our Commissioners for Trade and 
Plantations, as also a Duplicate thereof to Our Master General or principal 
Officers of Our Ordnance; Which Accounts are to express the Particulars of 
Ordnance, Carriages, Balls, Powder, and other Sorts of Arms and Ammunition 
in Our public Stores, and so from time to time of what shall be sent you, or 
bought with the public Money, and to specify the Time of the Disposal, and the 
Occasion thereof: And You are half yearly to transmit a general Account of the 
State of the Fortifications and Warlike Stores, specify’d in the matter above 
mentioned. 

75. You are from time to time to give an Account, what strength your Neigh- 
bours have by Sea and Land, and of the Condition of their Plantations, and what 
Correspondence You keep with them. 

76. And in case of any Distress of any other of Our Plantations, You shall, 
upon Application of the respective Governors thereof unto you, assist them with 
what Aid the Condition and Safety of Our Province under your Government can 
spare. 

77. If anything shall happen, which may be of Advantage or Security to Our 
Province under your Government, which is not herein, or by your Commission 
provided for, We do hereby allow unto you, with the Advice and Consent of 
Our Council, to Lake Order for the present therein, giving unto Our Commissioners 
for Trade and Plantations speedy Notice thereof, in order to be laid before Us, 
that you may receive Our Ratification, if We shall approve the same — provided 
always, that you do not, by Colour of any Power or Authority hereby given you, 
commence or declare War without Our Knowledge and particular Commands 
therein. 

78. And whereas We have, by the second Article of these Our Instructions 
to you, directed and appointed that your chief Residence shall be at Quebec; 
you are nevertheless frequently to visit the other parts of your Government, in 
order to inspect the Management of all public Affairs, and thereby the better to 
take Care, that the Government be so administered, that no disorderly Practices 
may grow up contrary to Our Service and the Welfare of Our Subejets. 

79. And whereas great Prejudice may happen to Our Service, and the Security 
of the Province, by your Absence from those Parts, You are not, upon any 
Pretence whatsoever, to come into Europe, without having first obtained Leave 
for so doing from Us under Our Sign Manual and Signet, or by Our Order in 
Our Privy Council; Yet nevertheless in case of Sickness, You may go to South 
Carolina, or any other of Our Southern Plantations, and there stay for such Space 
as the Recovery of your Health may absolutely require. 

80. And whereas We have thought fit by Our Commission to direct, that in 
case of your Death or Absence, and the Death or Absence of Our Lieutenant 
Governors of Montreal and Trois Rivieres, and in case there be at that time no 
Person within Our said Province, commissionated or appointed by Us to be 
Commander in Chief, that the Eldest Councillor, who shall be at the time of your 
Death or Absence, or at the Death or Absence of Our Lieutenant Governors, as 
aforesaid, residing within Our said Province under your Government, shall take 
upon him the Administration of Government, and execute Our said Commission 
and Instructions, and the several Powers and' Authorities therein directed: It is 
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nevertheless Our express Will and Pleasure, that in such case the said President 
shall forbear to pass any Act or Acts, but what are immediately i^cessary for 
the Peace and Welfare of the said Province, without Our particular Order for that 
Purpose ; And that he shall not remove or suspend any of the Members of Our 
Council, nor any Judges, Justices of the Peace, or other Officers Civil or 
military, without the Advice and Consent of at least seven of the Members of 
Our said Council, nor even then without good and sufficient Reasons for the 
same, which the said President is to transmit, signed by himself and the rest 
of Our said Council, to Our Commissioners for Trade and Plantations, by the 
first Opportunity In order to be laid before Us. . . . 

82. And You are upon all Occasions to send unto Our Commissioners for Trade 
and Plantations only, a particular Account of all your Proceedings, and of the 
Conditions of Affairs within your Government, in order to be laid before Us; 
provided nevertheless, whenever any Occurrences shall happen within your 
Government of such a Nature and Importance as may require Our Immediate 
Directions by One of Our principal Secretaries of State, and also upon all Occa- 
sions and in all Affairs wherein you may receive Our Orders by One of Our 
principal Secretaries of State, you shall in all such Cases transmit to Our Secretary 
of State only an Account of all such Occurrences, and of your Proceedings relative 
to such Orders: — 

G. R. 


IX 

ORDINANCE ESTABLISHING CIVIL COURTS, 1764 » 

[Trans. : Shortt and Doughty.] 

An ORDINANCE, for regulating and establishing the Courts of Judicature, 
Justices of the Peace, Quarter-Sessions, Bailiffs, and other Matters relative to 
the Distribution of Justice in this Province. 

Whereas it is highly expedient and necessary, for tlic well governing of His 
Majesty’s good Subjects of the Province of Quebec^ and for the speedy and im- 
partial Distribution of Justice among the same, that proper Courts of Judicature, 
with proper Powers and Authorities, and under proper Regulations, should be 
established and appointed : 

His Excellency the Governor, by and with the Advice, Consent and Assistance 
of His Majesty’s Council, and by Virtue of the Power and Authority to him given 
by His Majesty’s Letters Patent, under the Great Seal of Greal-Britairiy hath 
thought fit to Ordain and Declare; and his said Excellency, by and with the 
Advice, Consent and Assistance aforesaid. Doth hereby Ordain and Declare, 

That a Superior Court of Judicature, or Court of King’s Bench, be established 
in this Province, to sit and hold Terms in the Town of Quebec, twice in every 
Year, viz.\ One to begin on the Twenty-first Day of January, called Hillary 
Term, the other on the Twenty-first Day of June, called Trinity Term. 

In this Court His Majesty’s Chief-Justice presides, with Power and Authority 
to hear and determine all criminal and civil Causes, agreeable to the Laws of 
England, and to the Ordinances of this Province ; and from this Court an Appeal 
lies to the Governor and Council, where the Matter in Contest is above the Value 
of Three Hundred Pounds Sterling; and from the Governor and Council an Appeal 
lies to the King and Council, where the Matter in Contest is of the Value of Five 
Hundred Pounds Sterling or upwards. 

In all Tryals in this Court, all His Majesty’s Subjects in this Colony to be 
admitted on Juries without Distinction.^ 

And His Majesty’s Chief- Justice, once in every Year, to hold a Court of Assize, 
and General Gaol-Delivery, soon after Hillary Term, at the Towns of Montreal 
and Trois-Riviires, for the more easy and convenient Distribution of Justice to 
His Majesty’s Subjects in those distant Parts of the Province. 

* This Ordinance was passed under the terms of the Proclamation of 1763 (No. Vll) and of the 
Instructions to Murray (No. VIII). It was amended in 1766 (see No. XV). 

■ Murray explained this clause to the British government. He desired 'all subjects' to be eligible for 
juiy-serrice, because (a) he did not consider it just to confine such service to the minority of BngUsh- 
speaUng subjects in Oimada, and (3) because he considered that if he did so many Canadians would 
emigiate. Bee No. Z.) 
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And whereas an inferior Court of Judicature, or Court of Common-Pleas, is 
also thought necessary and convenient, It is further Ordained and Declared^ by the 
Authority aforesaid, That an inferior Court of Judicature or Court of Common- 
Pleas, is hereby established, with Power and Authority, to determine all Property 
above the Value of Ten Pounds, with a Liberty of Appeal to either Party, to 
the Superior Court, or Court of King's Bench, where the Matter in Contest is 
of the Value of Twenty Pounds and upwards. 

All Tryals in this Court to be by Juries, if demanded by either Party; and this 
Court to sit and hold two Terms in every Year at the Town of Quebec, at the 
same Time with the Superior Court, or Court of King’s Bench. Where the Matter 
in Contest in this Court is above the Value of Three Hundred Pounds Sterling, 
either Party may (if they shall think proper) appeal to the Governor and Council 
immediately, and from the Governor and Council an Appeal lies to the King 
and Council, where the Matter in Contest is of the Value of Five Hundred Pounds 
sterling or upwards. 

The Judges in this Court are to determine agreeable to Equity, having Regard 
nevertheless to the Laws of England, as far as the Circumstances and present 
Situation of Things will admit, until such Time as proper Ordinances for the 
Information of the People can be established by the Governor and Council, 
agreeable to the Laws of England, 

The French Laws and Customs to be allowed and admitted in all Causes in this 
Court, between the Natives of this Province, where the Cause of Action arose 
before the first Day of October, One Thousand Seven Hundred and Sixty-Four. 

The first Process of this Court to be an Attachment against the Body. 

An Execution to go against the Body, Lands or Goods of the Defendant. 

Canadian Advocats, Procters, &c., may practise in this Court. 

And whereas it is thought highly necessary for the Ease, Convenience and 
Happiness of all His Majesty’s loving Subjects, That Justices of the Peace siiould 
be appointed for the respective Districts of this Province, with Power of deter- 
mining Property of small Value in a summary way. It is therefore further Ordained 
and Declared, by the Authority aforesaid, and full Power is hereby Given and 
Granted to any one of His Majesty’s Justices of tlie Peace, within their respective 
Districts, to hear and finally determine in all Causes or Matters of Property^ not 
exceeding the Sum of Five Pounds current Money of Quebec, and to any two 
Justices of the Peace, within their respective Districts, to hear and finally deter- 
mine in all Causes or Matters of Property, not exceeding the Sum of Ten Pounds 
said Currency, which Decisions being within, and not exceeding the aforesaid 
Limitation, shall not be liable to an Appeal; and also full Power is, by the 
Authority aforesaid. Given and Granted, to any three of said Justices of the 
Peace to be a Quorum, with Power of holding Quarter-Sessions in their respective 
Districts every three Months, and also to hear and determine all Causes and Mut- 
ters of Property which shall be above the Sum of Ten Pounds, and not exceeding 
Thirty Pounds current Money of Quebec, with Liberty of Appeal to either Party 
to the Superior Court, or Court of King’s-Bench : And it is hereby Ordered, That 
the aforesaid Justices of the Peace do issue their Warrants, directed to the 
Captains and other OlTiccrs of the Militia in this Province, to be by them executed, 
until the Provost-Marshal, legally authorised by His Majesty, shall arrive, and 
other inferior Officers be appointed for that Purpose; all Officers, Civil and 
Military, or other His Majesty’s loving Subjects, are hereby commanded and 
required to be aiding and assisting to the said Justices and Officers of Militia 
in the due Execution of their Duty. And it is further Ordered and Directed, by 
the Authority aforesaid. That two of the said Justices of the Peace do sit weekly 
in Rotation, for the better Regulation of the Police, and other Matters and things 
in the Towns of Quebec and Montreal, and that the Names of the Justices who 
are to sit each Week, be posted up on the Door of the Session-House by the Clerk 
of the Peace, two Days before their respective Days of Sitting, that all Persons 
may know to whom to apply for Redress. 

And whereas there are not at present a sufficient Number of Protestant Sub- 
jects, resident in the intended District of Trois-RivUres, qualified to be Justices 
of the Peace, and to hold Quarter-Sessions, It is therefore further Ordained and 
Declared, by the Authority aforesaid. That from henceforth this Province shall be 
divided into two Districts, to be known and called by the Names of Quebec and 
Montreal, for the Time being, and until there may be a competent Number of 
Persons, settled at or near Trois-RivUres, duly qualified to execute the Office of 
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Justices of the Peace, and the Power of holding such Quarter-Sessions above- 
mentioned, or until His Majesty's Pleasure be known in that Behalf ; and that 
the said two Districts be divided and bounded by the River Godfrey on the South, 
and the River SI, Maurice on the North Side. 

And whereas it is thought very expedient and necessary, for the speedy and 
due Execution of the Laws, and for the Ease and Safety of His Majesty's Subjects, 
That a sufllcient Number of inferior Oilicers should be appointed in every Parish 
throughout this Province ; It is therefore Ordered, by the Authority aforesaid, That 
the Majority of the Householders, in each and every Parish, do, on the Twenty- 
fourth Day of June, in every Year, elect and return to the Deputy-Secretary, 
within fourteen Days after such Election, six good and sufllcient Men to serve as 
Bailiffs and Sub-Bailiffs in each Parish, out of which Number the King’s Gov- 
ernor, or Commander in Chief for the Time being, with the Consent of the Council, 
is to nominate and appoint the Persons who are to act as Bailiffs and Sub- 
Bailiffs in each Parish ; and such Nomination or Appointment is to be notified by 
the Deputy-Secretary to the respective Parishes and also published in the 
QUEBEC-GAZETTE, some Time in the last Week in August in every Year; 
and the said Bailiffs and Sub-Bailiffs, so nominated as aforesaid, are to enter 
upon, and begin to execute their respective Ofllces on the Twenty-ninth Day of 
September in every Year. 

No Person to be elected a second Time to the same Office, except the whole 
Parish has served round, or that those who have not, are laid aside for some 
material Objection, which must be supported by Proof: But that there may 
never be an entire Set of new Officers at one Time, but that those who remain 
may be able to instruct those who enter into Office, one of those Persons who 
served as Sub-Bailiffs in each Parish, to be elected and nominated Bailiffs of said 
Parish the ensuing Year. 

If a Bailiff dies in his Office, the Governor, or Commander in Chief, will 
nominate one of those returned by said Parish to serve as Sub-Bailiffs for the 
Remainder of the Year; and when a Sub-Bailiff happens to die in Office, the 
Bailiffs shall assemble the Parish upon the next publick Feast Day insuing his 
Decease, who shall proceed to elect and return, as aforesaid, another Sub-Bailiff. 

The Election of Bailiffs and Sub-Bailiffs for this present Year, to be on the 
Twentieth Day of October] their Names to be returned immediately after the 
Election: Their Nomination will be notified and Published by the Deputy- 
Secretary as soon as may be, and they shall enter upon, and begin to execute 
their respective Offices, on the first Day of December, but all Elections, &c., after 
this Turn, shall be upon the Days and Times abovementioned and appointed for 
that Purpose. 

The Bailiffs arc to oversee the King’s High-ways and the publick Bridges, 
and see that the same are kept in good and sufficient Repair; to arrest and 
apprehend all Criminals, against whom they shall have Writs or Warrants, and 
to guard and conduct them through their respective Parishes, and convey them 
to such Prisons or Places as the Writ or Warrant shall direct: They are also to 
examine all Bodies that are exposed, and on whom any Marks of Violence appear, 
in presence of five reputable Householders of the same Parish, whom he is hereby 
impowered to summons to inspect the same, and report in Writing the State and 
Circumstances thereof to the next Magistrate that a further Examination may 
be made therein if necessary ; but this to be done only where the Coroner cannot 
by any Possibility attend, which in this extensive Province may frequently 
happen. 

Where any Disputes happen concerning the Breaking or Repairing of Fences, 
upon Complaint made to the Bailiff, he shall summons the Defendant, who is to 
choose three indifferent Persons, and the Plaintiff three more, and these six, 
the Bailiff presiding, to decide the Dispute; from their Sentence either Party 
may appeal to the Quarter-Sessions; the Person found in Fault to pay One 
Shilling and no more, to the Person who shall draw up the Decision. 

These Bailiffs to be sworn into their Office by the next Justice of the Peace, 
as soon as may be after their Nomination as aforesaid, and the said Oath to be 
returned to the next Quarter-Sessions by such Justice. 

GIVEN by His Excellency the Honorable JAMES MURRAY, Esq,; Captain- 
General and Governor in Chief of the Province of Quebec, and Territories thereon 
depending in America, Vice Admiral of the same, Governor of the Town of Quebec, 
Colonel-Commandant of the Second Battalion of the Royal American Regiment, &c.. 
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&c. In Council, ai Quebec, the I7ih of September, Anno Domini, 1764, and in the 
Fourth Year of the Reign of Our Sovereign Lord George the III, hg the Grace of God 
o/Great-Britain, France and Ireland, KING, Defender of the Faith, &c., &c. 

(Signed) Ja. Murray. 

By Order of His Excellency in Council. 


X 

GOVERNOR MURRAY TO THE LORDS OF TRADE ^ 

[Trans. : Shortt and Doughty.] 

Quebec, 29th Oct’r, 1764. 

My Lords, 

****** 

Little, very little, will content the New Subjects but nothing will satisfy the 
Licentious Fanaticks Trading here, but the expulsion of the Canadians who are 
perhaps the bravest and the best race upon the Globe, a Race, who cou'd they 
be indulged with a few priveledges which the Laws of England deny to Roman 
Catholicks at home, wou’d soon get the better of every National Antipathy to 
their Conquerors and become the most faithful and most useful set of Men in this 
American Empire. 

I natter myself there will be some Remedy found out even in the Laws for the 
Relief of this people, if so, I am positive the populer clamours in England will 
not prevent the Humane Heart of the King from following its own Dictates. I am 
confldent too my Royal Master will not blame the unanimous opinion of his 
Council here for the Ordonnance establishing the Courts of Justice, as nothing 
less cou’d be done to prevent great numbers from emigrating directly, and certain 
I am, unless the Canadians are admitted on Jurys, and are allowed Judges and 
Lawyers who understand their Language his Majesty will lose the greatest part 
of this Valuable people. 

****** 

I have the Honor to be with the greatest truth and regard. 

My Lords, Y’r Lordships' mo. Ob’t, &c., 
(Signed) Ja, Murray. 


XI 

PETITION OF THE QUEBEC TRADERS 
[Trans.; Shortt and Doughty,] 

To the King’s Most Excellent Majesty 

The Humble Petition of Your Majesty’s most faithful and loyal Subjects, 
British Merchants and Traders in behalf of themselves and their fellow Subjects, 
Inhabitants of your Majesty’s Province of Quebec 
May it please Your Majesty. 

Confident of Your Majesty’s Paternal Care and Protection extended even to 
the meanest and most distant of your Subjects, We humbly crave your Majesty’s 
Gracious Attention to our present Grievances and Distresses. 

We presume to hope that your Majesty will be pleased to attribute our ap- 
proaching your Royal Throne with disagreeable Complaints, to the Zeal and 
Attachment we have to your Majesty’s Person and Government, and for the 
Liberties and Priviledges with which your Majesty has indulged all your Dutifull 
Subjects. 

Our Settlement in this Country with respect to the greatest part of us; takes 
it’s date from the Surrender of the Colony to your Majestys Arms ; Since that 
Time we have much contributed to the advantage of our Mother Country, by 
causing an additional Increase to her Manufactures, and by a considerable 

* This letter and the document which follows (No. XI) are selected to illustrate the diflicultlcs which 
Murray had with the few hundred British traders settle in Canada. 
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Importation of them, diligently applied ourselves to Investigate and promote 
the Gommerical Interests of this Province and render it flourishing. 

To Military Government, however oppressive and severely felt, we submitted 
without murmur, hoping Time with a Civil Establishment would remedy this 
Evil. 

With Peace we trusted to enjoy the Blessing of British Liberty, and happily 
reap the fruits of our Industry: but we should now despair of ever attaining those 
desirable ends, had we not your Majesty’s experienced Goodness to apply to. 

The Ancient Inhabitants of the Country impoverished by the War, had little 
left wherewith to purchase their common necessaries but a Paper Currency of 
very doubtfull Value: The Indian War has suspended our Inland Trade for two 
years past, and both these Causes united have greatly injured our Commerce. 

For the redress of which we repose wholly on your Majesty, not doubting 
but the Wisdom of your Majesty’s Councils will in due time put the Paper 
Currency into a course of certain and regular Payment, and the Vigour of Your 
Majesty’s Arms terminate that War by a peace advantageous and durable. 

We no less rely on your Majesty for the redress of those Grievances we suffer 
from the Measures of Government practised in this your Majesty’s Province, 
which are 

The Deprivation of the open Trade declared by your Majesty’s most gracious 
Proclamation, by the Appropriation of some of the most commodious Posts of 
the Resort of the Savages, under the Pretext of their being your Majesty’s 
private Domain. 

The Enacting Ordinances Vexatious, Oppressive, unconstitutional, injurious 
to civil Liberty and the Protestant Cause. 

Suppressing dutifull and becoming Remonstrances of your Majesty’s Subjects 
against these Ordinances in Silence and Contempt. 

The Governor instead of acting agreeable to that confidence reposed in him 
by your Majesty, in giving a favorable Reception to those of your Majesty’s 
Subjects, who petition and apply to him on such important Occasions as require 
it, doth frequently treat them with a Rage and Rudeness of Language and 
Demeanor, as dishonorable to the Trust he holds of your Majesty as painful to 
those who suffer from it. 

His further adding to this by most flagrant Partialities, by fermenting Parties 
and taking measures to keep your Majesty’s old and new Subjects divided from 
one another, by encouraging the latter to apply for Judges of their own National 
Language. 

His endeavouring to quash the Indictment against Claude Panet (his Agent 
in this Attempt who laboured to inflame the Minds of the People against your 
Majesty’s British Subjects) found by a very Worthy Grand Inquest, and causing 
their other judicious and honest Presentments to be answered from the Bench 
with a Contemptuous Ridicule. 

This discountenancing the Protestant Religion by almost a Total Neglect of 
Attendance upon the Service of the Church, leaving the Protestants to this Day 
destitute of a place of Worship appropriated to themselves. 

The Burthen of these Grievances from Government is so much the more 
severely felt, because of the natural Poverty of the Country ; the Products of it 
been extremely unequal to support its Consumption of Imports. 

Hence our Trade is miserably confined and distressed, so that we lye under the 
utmost Necessity of the Aids and Succours of Government, as well from Our 
Mother Country as that of the Province, in the Place of having to contend against 
Oppression and Restraint. 

We could enumerate many more Sufferings which render the Lives of your 
Majesty’s Subjects, especially your Majesty’s loyal British Subjects, in the 
Province so very unhappy that we must be under the Necessity of removing 
from it, unless timely prevented by a Removal of the present Governor. 

Your Petitioners therefore most humbly pray your Majesty to take the Premises 
into your gracious Consideration, and to appoint a Governor over us, acquainted 
with other maxims of Government than Military only ; And for the better security 
of your Majesty’s dutiful and loyal Subjects, in the Possession and Continuance 
of their Rights and Liberties, we beg leave also most humbly to petition that 
it may please your Majesty, to order a House of Representatives to be chosen 
in this as in other your Majesty's Provinces ; there being a number more than 
Sufficient of Loyal and well affected Protestants, exclusive of military Officers, 
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to form a competent and respectable House of Assembly; and your Majesty's 
new Subjects, if your Majesty shall think fit, may be allowed to elect Protestants 
without burdening them with such Oaths as in their present mode of thinking 
they cannot conscientiously take. 

We doubt not but the good effects of these measures will soon appear, by the 
Province becoming flourishing and your Majesty’s People in it happy. And for 
Your Majesty and your Royal House your Petitioners as in Duty bound shall 
ever pray, &c., &c. 

(Signed by 21 traders.) 


XII 

ORDINANCE OF NOV. 6th, 1764 
[Trans.: Shortt and Doughty.] 

An ORDINANCE, for quieting People in their Possessions, and fixing the 
Age of Maturity. 

WHEREAS it appears right and necessary, to quiet the Minds of the People, 
in Regard to their Possessions, and to remove every Doubt respecting the same, 
which may any ways tend to excite and encourage vexatious Law-Suits ; and 
until a Matter of so serious and complicated a Nature, fraught with many and 
great Difliculties, can be seriously considered, and such Measures therein taken, 
as may appear the most likely to promote the Welfare and Prosperity of the 
Province in General, His Excellency, by and with the Advice and Consent of 
His Majesty’s Council, Doth hereby Ordain and Declare^ That until the tenth day 
of August next, the Tenures of Lands, in respect to such Grants as are prior to 
the Cession thereof, by the Definitive Treaty of Peace, signed at Paris the tenth 
day of February f One Thousand Seven Hundred and Sixty-three, and the Rights 
of Inheritance, as practised before that Period, in such Lands or Effects, of any 
Nature whatsoever, according to the Custom of this Country, shall remain to all 
Intents and Purposes the same, unless they shall be altered by some delcared and 
positive Law ; for which Purpose the present Ordinance shall serve as a Guide 
and Direction in all such Matters, to every Court of Record in this Province; 
Provided that nothing in this Ordinance contained shall extend, or be construed 
to extend to the Prejudice of the Rights of the Crown, or to debar His Majesty, 
His Heirs or Successors from obtaining, by due Course of Law, in any of His 
Courts of Record in this Province, according to the Laws of Great-Brilain^ any 
Lands or Tenements, which at any Time hereafter may be found to be vested in 
His Majesty, his Heirs or Successors, and in the Possession of any Grantee or 
Grantees, his, her, or their Assigns, or such as claim under them, by Virtue of 
any such Grants as aforesaid, or under Pretence thereof, or which hereafter may 
be found to have become forfeited to His Majesty, by Breach of all or any of 
the Conditions in such Grants respectively mentioned and contained. 

And be it Ordained and Declared^ by the Authority aforesaid, That from and after 
the first Day of January, One Thousand Seven Hundred and Sixty-five, every 
Person arrived at the Age of Twenty-one compleat Years, shall be deemed for 
the future of full Age and Maturity agreeable to the Laws of England, and shall 
be entituled to take full Possession from that Time of every Estate or Right to 
him belonging ; in Consequence thereof to sue for the same, or bring to Account 
the Guardians, or other Persons who may have been entrusted therewith. 

GIVEN by His Excellency the Honourable JAMES MURRAY, Esq,; Captain- 
General and Governor in Chief of the Province of Quebec, and Territories thereon 
depending in America, Vice Admiral of the same, Governor of the Town of Quebec, 
Colonel-Commandant of the Second Battalion of the Royal American Regiment, &c,, 
&c. In Council, at Quebec, the Qth Day of November, Anno Domini, 1764, and 
in the Fifth Year of the Reign of our Sovereign Lord George the III, by the Grace 
of God, of Great-Britain, France and Ireland, KING, Defender of the Faith, 
&c., &c. 


Ja. Murray. 
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XIII 

PRESENTMENTS OF THE GRAND JURY OF QUEBEC 
AND KINDRED DOCUMENTS, 1764 

[Trans. : Short! and Doughty.] 

Presentments of Oct' Sessions made at a Continuance thereof by Adjournment 
held at the Sessions house in the City of Quebec the 16*^ Oct' 1764 by the Grand 
Jury in, and for the said District represent. 

I. That the Great Number of inferior Courts establish'd in this province with 
an intention to administer Justice are tiresome litigious and expensive to this 
poor Colony as they very often must be attended with the disagreeable necessity 
of appeals and of course of many exorbitant fees. 

2 ^ The Great number appointed Justices of the Peace out of so few men of 
Character legally qualified, and fit to be trusted with determining the liberty 
and property of his Majesty's Subjecta to serve their Country as Jurors, is Bur- 
thensome and not practised in other Infant Colonys like this. It can answer no 
good end, to waste mens time, in attending on Courts where no man is upon the 
Bench qualified to explain the Law, and sum up the Evidences to the Jury, to 
prevent its being misled by the Barristers. 

4. That in the Southern Colonies, where men qualified to serve the publick 
are scarce, there are no Jurys calld but when the Chief Justice of the province 
presides, therefore neither the Lives nor Libertys of his Majesty's Subjects, nor 
any property above the value of 3£ Sterl* are left finally to the decision of the 
Justices of the Peace, and for the easy and speedy dispatch of Justice there are 
Annually held three Courts of Common pleas and Two of Sessions or assizes, 
where Jurys are summon'd in Rotation from the different parts of the province 
and return'd by Ballots, Yet we are of opinion from the present state of this 
Colony it would be reasonable to Authorize any three of his Majesty's Justices 
of the Peace finally to determine the fate of any sum not exceeding Ten pounds 
without Jury or appeal. 

5. We represent also as a very great grievance that the market places are 
converted into Hutts, Stalls &c. for Nurserys of Idlers, who would out of Necessity 
be employ'd in several Branches of Industry, such as Fishing Farming d^cB* if not 
permitted contrary to good policy to occupy and infest the publick Ground. 

6. Giving away and turning the Kings Batterys Docks and Wharfs into 
private property, or suffering them to be so occupy'd, are great Grievances to 
the Inhabitants of this province. 

7. We recommend the exertion of the Laws of the Mother Country for the due 
observance of the Sabbath that the same may not longer be profaned, by selling, 
buying keeping open shops, Balls, Routs, Gaming or any other Idle Divertions, 
for the better accomplishing of which, a Learned Clergyman of a moral and 
exemplary Life, qualified to preach the Gospel in its primative purity in both 
Languages would be absolutely necessary. 

8. From the sense of the nature of Oaths administred to Jurys as also of the 
consequences of the matters that may occur for discussion. We in Justice to 
Ourselves and our fellow subjects, are resolved never more to sit as Jurors at 
any Court where some man sufllciently versed in the Law does not preside. 

9. We represent that as the Grand Jury must be consider'd at present as the 
only Body representative of the Colony, they, as British Subjects, have a right 
to be consulted, before any Ordinance that may affect the Body that they 
represent, be pass'd into a Law, And as it must happen that Taxes be levy'd for 
the necessary Expences or Improvement of the Colony in Order to prevent all 
abuses & embezlements or wrong application of the publick money. 

10. We propose that the publick Accounts, be laid before the Grand Jury, 
at least twice a year to be examined and Check'd by them and that they may 
be regularly settled every Six months before them, which practice strictly 
adhered to, will very much prevent the abuses and confusion, too common in 
these matters. 

II. An Ordinance pass'd by the Gov' in Council confirming and rendring 
valid all Decrees of the different military Councils erected in this province before 
the establishmt of the Civil Law may be amended by allowing an Appeal to any 
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of the Civil Courts, if the matter decided in any of the Military Courts exceed the 
sum of Ten pounds. 

12. The Ordinance made by the Governor and Council for establishing Courts 
of Judicature in this province ^ is grievous and some Clauses of it, We apprehend 
to be unconstitutional, therefore it ought forthwith to be amended to prevent 
his Majesty's Subjects being aggrieved any longer thereby. 

13. Proper regulations regarding the measurement & quality of Fire wood are 
wanted as well as the following articles. Viz^ 

For regulating Carts and Carriages of every kind. 

For clearing and keeping clean the public streets^ Docks and Landing places. 

For sweeping Chimnies to prevent accidents by Fire. 

For establishing a publick protestant school and a Poor house. 

14. For suppressing gaming houses, in particular that of the Quebec Arms kept 
by John King in the lower Town, which we have been informed has been very 
particularly countenanced; and which we ourselves present, from our own 
Knowledge as a notorious nusance, and prejudicial to the Industry and Trade 
of this City. 

Also for the preventing for the future any abuses Arising from (and for the 
amending of) that well intended order for carrying Lanthorns in the night time, 
that regular people going about their Lawful Business without giving Disturb- 
ance to the publick quiet, may not be liable to Imprisonments, by Sentrys 
Serjeants or Ofllcers. 

James Johnston, Foreman 
John Lymburner Sam^ Sills 

Dumond Perrault 

John Danser Poney 

Charest Alex® McKinzie 

Tachet Phil. Payn 

Sam^ Duncan Thos. Story 

Peter Faneiul Gilbert McRanddle 

Geo. Fralton A. Dumas 

Darii Bayne Boisseau 

Tho* Aylwyn Amiott 

That. Among the many grievances which require redress this seems not to be 
the least, that persons professing the Religion of the Church of Rome do acknow- 
ledge the supremacy and jurisdiction of the Pope, and admit Bulls, Briefs, 
absolutions &c^ from that see, as Acts binding on their Consciences, have been 
unpannelld, en Grand and petty Jurys even where Two protestants were partys, 
and whereas the Grand Inquest of a County City or Borough of the Realm of 
Great Britain, are obliged by their Oath to present to a Court of Quarter Sessions 
of assises, what even appears an open violation of the Laws and Statutes of the 
Realm, any nusance to the subjects or Danger to his Majesty's Crown and dignity 
and Security of his Dominions. Wc therefore believe nothing can be more 
dangerous to the latter than admitting such persons to be sworn on Jurys, who 
by the Laws are disabled from holding any Office Trust or Power, more especially 
in a Judicial Capacity, with respect to which above all other, the Security of his 
majesty, as to the possession of his Dominions and of the subject as to his Liberty, 
pro[)erty and Conscience is most eminently Concern'd. 

That. By the Definitive Treaty the Roman Religion was only tolerated in the 
province of Quebec so far as the Laws of Great Britain admit, it was and is 
enacted by the 3* Jam® 1®* Chap^ 5*** Section 8^*^ no papist or popish Recusant 
Convict, shall practice “the Common Law, as a Councellor, Clerk, Attorney, 
“or Sollicitor nor shall practice the Civil Law, as Advocate or proctor, nor 
“ practice physick, nor be an apothecary, nor shall be a Judge, Minister, Clerk or 
“Steward of or in any Court, nor shall be Register or Town Clerk or other 
“ Minister or Officer in any Court, nor shall bear any office or charge, as Captain, 
“Lieutenant, Serjeant, Corporal, or Antient Bearer or Company of Soldiers 
“ nor shall be Captain, Master, or Governor, or bear any office of Charge, of or 
“ in any Ship, Castle or Fortress, but be utterly disabled for the same, and every 
“ person herein shall forfeit one hundred pounds ; half to the King and half to 
“him that shall sue". We therefore believe that the admitting persons of the 
Roman Religion, who own the authority, supremacy and Jurisdiction or the 
Church of Rome, as Jurors, is an open Violation of our most sacred Laws and 
1 See No. IX (September 17, 1704). 
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Libertys, and tending to the utter subversion of the protestant Religion and his 
Majesty*s power authority, right, and possession of the province to which we 
belong. 

That — so many Gentlemen of the Army and in actual service exercising any 
Judicial Authority, to be unconstitutional nothing but necessity by the want 
of a sufficient number of subjects qualify*d for the purpose, can excuse, even in 
a new Country, such an unwarrantable incroachment on the establish’d maxims 
of a British Government. 

The foregoing Representations of Grievances abuses and nusances, we the 
Grand Jurors of the District of Quebec, believe it our indispensable duty to 
make from the nature of Our Oath and charge, and from the informations 
presented to us, as well as what occurs to our own observations, and do strongly 
recommend the same for redress to all those who by their Sacred Oath, are bound 
to redress them. 

Jas Johnston Foreman 

Tho® Story Jno Lymburner 

Alex^^ McKinzic Phil. Payne 

Sami Sills Peter Farneuil 

Sami Duncan Jno Denser 

Dani Bayne Gilbert McRandall 

Geo. Fulton A. Dumas 

Tho® Alwin 

As 1 the presentment made by the protestant members of the Jury, wherein 
the impannelling of Roman Catholicks upon Grand petty Juries, even where two 
protestants are the parties, is complained of. As this very presentment has been 
openly & ungenerously used as a handle to set his Majesty’s old & new Subjects 
at variance in this province, we cannot help endeavour^ to set the public right in 
this particular in which they have been so grossly imposed on: What gave birth 
to this presentmt, was the following short, but pithy Paragraph, in the Ordinance 
of the 17*1^ Day of SepU last. 

“ In all Tryalls in this Court all his Majesty’s Subjects in this Colony to be 
“admitted on Juries without any distinction:’’ This is qualifying the whole 
province at once for an Office which the best & most sensible people in it are 
hardly able to discharge: It then occur’d to the Jury that was laying a Subjects 
life, liberty & property too open, & that both old & new Subjects might be 
apprehensive of the consequence from the unlimited admission of Jurymen His 
Majesty’s lately acquired Subjects cannot take it amiss, that his ancient subjects 
remonstrate ag^ this practice as being contrary to the laws of the realm of 
England, the benefit of which they think they have a right to, nor ought it to 
give offence when they demand that a protestant Jury should be impannelled 
when the litigating parties are protestants such were the real motives of the 
Presentment, and we can aver that nothing further was meant by the quotation 
from the Statute. 

That the subscribers of the presentment meant to remove every Roman 
Catholick from holding any office or filling any public employment is to all 
intents and purposes a most vile groundless insinuation & utterly inconsistent : 
Sentiments & intentions such as these we abhor, & are only sorry that principles 
do not allow us to admit Roman Catholicks as Jurors upon a cause betwixt two 
protestants; perhaps theirs hold us in the same light in a Case betwixt two 
Catholicks, and we are very far from finding fault with them, the same liberty 
that we take of thinking for ourselves we must freely indulge to others. 

Slalemeni by French Jurors in reference to the foregoing Presentments, 

Gharrest, Amiot, Tachet, Boisseaux, Poney, Dumont & Perrault new Subjects, 
Grand Jurors in the districts of Quebec, having demanded from His Excellency 
in Council the Translation into French of two Presentments written in English 
in the House of the Three Canons, all the Jurors being assembled, one of which 
presentments of the 16th of the present month of October, was signed by the 
petitioners along with the other jurors, and the other was signed by the jurors 
who were ancient subjects understanding English alone, and having obtained the 

1 This document is not dated, but it was evidently prepared some time after the former presentmentB 
as it replies to criticisms passed upon ttiem. [Note of the Canadian Archivists.] 
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same, they consider themselves bound to declare the part which they had taken 
in the articles which compose the first Presentment. 

They begin by saying that before the Signature of this Presentment, there had 
been many sessions, where the question had been discussed by making Several 
Drafts of Presentment on loose sheets, and of those the petitioners had know- 
ledge of only a part while many of those, with the contents of which they were 
acquainted, had been modified or rejected by the Petitioners ; that a Summary 
certainly had been made of all the papers, and that after it was made, it was 
offered to us for Signature, without being interpreted, but was read in English 
only, that when it was requested by some of us, that it should be read to us, the 
answer was that this summary was only a R6sum6 of the Drafts of the Articles 
which had been proposed and accepted during the late Sessions, that time pressed 
for their presentation and that it was very unnecessary. 

They intend therefore to set forth the part which they have had in the different 
Articles which compose this Presentment. 

1. Article. Not only had we no knowledge of this Article, but wc should 
certainly have opposed this proposition with all our might, as being contrary to 
the interests of His Majesty’s New Subjects in the Colony, and as being opposed 
to the wise ordinance of the Governor and Council, who, seeing the necessity 
of establishing a Court of Justice where the New Subjects should be able to find 
a Sanctuary in which they might be judged as Frenchmen by Frenchmen, 
according to Ancient Customs, and in their own Tongue, has since been requested 
in a Petition to name the Judge of this Jurisdiction and Which the Petitioners 
themselves have signed as Citizens ; for besides the convenience that it would be 
to them to be judged in this Jurisdiction, they would save more than half the 
costs. 

2, 3, 4, Art®*. We did not understand these Articles if they were interpreted 
to us. and as we are ignorant of what is going on in the different Colonies, we 
have no interest in proposing any particular alterations in these Articles. 

5. We understand that wooden Houses and Stalls in the Market are contrary 
to good Policy, and are sometimes the Causes of Fires. 

6. We have suggested with regard to the Quays and Dockyards that they 
should be allotted for the use and convenience of Trade. As to the Batteries we 
do not consider that they appertain to our Department. 

7. We have heard this Article in part, and only in connection with Sunday 
observance. But the Proposal of having a Minister to preach the Gospel in both 
languages has certainly not been explained to us. 

8. We have no Knowledge that this matter has ever been brought up for 
Consideration. 

9 & 10. These two Articles have not been explained to us, and we are not 
sufTiciently far-seeing to pay attention to Measures which at present appear to 
us very remote, owing to the hope which we entertain that no question of 
Taxation for this Colony will arise. 

11. We have not understood this whole Article as it is explained. We have 
even demonstrated how prejudicial to the Colony, was the Proposition to diminish 
the Court of Appeals, in that it would open a wide road to new lawsuits, that 
past cases had been settled according to the circumstances of the Time, and that 
Proofs which might have been valid for judgments then, could no longer be in 
existence, which would completely change the aspect of Things ; however, accept- 
ing what we were told, that this Article was subject to the Will of the Governor 
and His Council, we subscribed to it and the S. Tachet made a note of the 
reservation on a loose sheet, which was left at the office, as a Minute. Moreover 
we had not heard that a request for such a large reduction on the Appeals was 
asked for, it having only been a question of asking for an Amendment. 

12. This Article has never been communicated to us, and we imagine it was 
only proposed, because it is stated in that ordinance, that Canadian Lawyers, 
New Subjects of H.M. might practise. The ordinance appears to us the more 
equitable, in that it is only right that the new Canadian Subjects should employ 
Persons whom they understand, and by whom They are understood, all the more 
because there is not one English Lawyer who knows the French Language, and 
with whom it would not be necessary to employ an Interpreter who would scarcely 
ever give the exact meaning of the Matter in hand. And further, without this 
wise regulation which ensures the Tranquillity of Domestic affairs would not the 
opposing Parties find themselves involved in exorbitant expense? 
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13. We are thoroughly familiar with the Items which form a Part of this 
Article, such as the Proposal to establish Regulations for the Measuring of Wood, 
for Carters and Vehicles of every description, for the best method of keeping 
the Streets, public Squares, and Docks clean, and for the Sweeping of Chimneys 
to prevent Accidents by fire. We have given our consent solely to these Items, 
and our present situation does not allow us to extend our care in other directions. 

14. There has been no question of discussing Gaming Houses except in 
desultory conversation, and we did not suppose it had been spoken of seriously 
enough to make it worth while to consider, if it was proposed to denounce them 
as suspicious Houses, especially that of the said King, to whom none of us can 
attribute as a crime the Protection which is granted him by those whom he has 
the Faculty of Serving so well. Besides this we did happen to say in conversation 
that if they were playing at unseasonable Hours, and at Games proscribed by 
the Police, then this Article might represent it as dangerous to youth and to 
Trade, but we have absolutely no knowledge that this Article was in the Present- 
ment which we have signed. 

15. We did not understand this Article in the Sense in which it is explained. 
Of course we were aware that it was at the request and Solicitation of the Town, 
and for the safety of the same, that the order to carry Lanterns had been 
obtained, and we believe that it certainly would conduce to the security of the 
Town and to good order to carry it out. We have replied to this Effect in French 
to a letter from the Governor of this Province, on the last Day of our Session, 
at which time he proposed to establish public lamps if the Cost was not excessive. 
Although written in French, many of our Fellow-members read it, and have told 
us that they on their side replied to the same effect in English. 

We quite realize that in order to avoid Confusion in the future, Canadian 
Jurors should give their Opinions only after the Subjects on which it is asked 
have been translated into the French Language. 

In view of the knowledge that we, the G<* Jurors, Canadian new Subjects of 
H.M. have, — having read it in the French tongue, — of the Presentment which 
our confreres, the Ancient Subjects, Grand Jurors, have made at the Court of 
Session, and of the two Subscriptions, with the intention of excluding us from 
the privilege of serving ourselves and Our associates, our Country and our King, 
pretending that they conscientiously believe us to be incapable of holding any 
ofnee or even of repulsing and fighting the Enemies of H. We make the 
following statement. 

That H. M*y being informed that all the Subjects forming this Province were 
Catholics still believed them capable as such of taking the Oath of Loyalty, and 
therefore fit to be admitted to the service of their Country, in such a way as they 
shall be thought qualified for. It would be shameful to believe that the Canadians, 
New Subjects, cannot serve their King either as Serjeant, or OHicers, it would be 
a most humiliating thought, and very discouraging to free Subjects who have 
been admitted to the Privileges of the Nation, and their Rights, as explained by 
H.M. For more than six Months we have had Catholic Canadian OfTicers in the 
Upper Country, and a Number of Volunteers aiding to repulse the Enemies of 
the Nation ; and cannot a man who exposes himself freely to shed his blood in 
the Service of his King and of the Nation be admitted to positions where he can 
serve the Nation and the Public as a Juror, since he is a subject? The of 
James 1. Chap. 5, Sec. 8, only refers to Catholics who may enter the Kingdom, 
and as there has never been any law in any Kingdom without some exception ^ 
was a proof that in time England would admit to the National rights so numerous 
a Colony of Catholics, or if this had been foreseen, that the Law would seek to 
make them slaves. We think differently from our confreres, and even if we were 
of their opinion, we should have enough Confidence in the King's Goodness to 
believe that he would grant all the Numerous people of this Colony sufficient 
respite to depart, though at the sacrifice of all their possessions, and in despera- 
tion cultivate the Ground, in some place, where being considered as Subjects, 
they and their Children might lead their Lives sheltered from Injustice. This 
they could never do here were they deprived of all OfTices, or positions as Jurors. 

The Leniency of the existing Government has made us forget our losses, and 
has attached us to H. M. and to the Government ; our fellow citizens make us 
feel our Condition to be that of Slaves. Can the faithful and loyal Subjects of 
the King be reduced to this? 

Some line must hare been omitted here, for as it is, it is not sense. [Note of Canadian AichiyistB.] 
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This ends the Protest that we make against the use of our Signatures on the 
Presentment of the Sixteenth instant, in every point in which they might be 
prejudicial to us. Done at Quebec the 26th October, 1764. 

Perrault, Bonneau, 

Tachet, Charcst, 

Amiot, Peney, 

Damont. 

Address of French Cilizens lo the King regarding the Legal System, 

TO THE KING 

The true Glory of a Victorious King consists in assuring to the vanquished the 
same happiness and the same tranquillity in their Religion and in the possession 
of their property that they enjoyed before their defeat. We have enjoyed this 
Tranquillity even during the War, and it has increased since the establishment 
of Peace. Would that thus it had been secured to us I Deeply attached to our 
religion, we have sworn at the foot of the altar, unalterable fidelity to Your 
Majesty. From it we have never swerved and we swear anew that we never will 
swerve therefrom, although we should be in the future as unfortunate as we have 
been Happy: but how could we even be unhappy after those tokens of paternal 
affection by which Your Majesty has given us the assurance that we shall never 
be disturbed in the Practice of our Religion. 

It has seemed to us indeed from the manner in which Justice has been ad- 
ministered among us up to the present time, that it was His Majesty's Intention 
that the Customs of our Fathers should be adhered to, so that what was done 
before the Conquest of Canada should be adhered to in the future in so far as 
it was not opposed to the Laws of England, and to the public good. 

Mr. Murray, who was appointed Governor of the Province of Quebec to the 
satisfaction of all its inhabitants, has up to the present time, at the head of a 
Military Council administered to us all the justice that we could have expected 
from the most enlightened jurists. This could hardly have been otherwise. 
Disinterestedness and Equity being the basis of their decisions. 

For fours years we enjoyed the greatest tranquillity. By what sudden stroke 
has it been taken away through the action of four or live jurists, whose character 
we respect, but who do not understand our language, and who expect us, as soon 
as they have spoken, to comprehend legal constructions which they have not yet 
explained, but to which we should always be ready to submit, as soon as we 
become acquainted with them, but how can we know them, if they are not 
delivered to us in our own tongue? 

It follows, that we have seen with grief our fellow citizens imprisoned without 
being heard, and this at considerable expense ruinous alike to debtor and creditor ; 
we have seen all the family affairs, which before were settled at slight expense, 
obstructed by individuals wishing to make them profitable to themselves, who 
know neither our language nor our customs and to whom it is only possible to 
speak, with guineas in one's hand. 

We hope to prove to your Majesty with all due submission the statements 
which we have the honour to lay before him. 

Our governor, at the Head of his Council, has issued an ordinance ^ for the 
Establishment of Courts, by which we were rejoiced to see, that to assist us in 
the settlement of family and other matters, a Lower Court of Justice was to be 
established where all cases between Frenchman and Frenchman could be decided. 
We have seen that by another ordinance, to avoid lawsuits, cases decided by 
this court should be without appeal, unless they were of the value of three 
Hundred Livres, 

In proportion to the greatness of our Joy on seeing these wise regulations, was 
the distress with which we discovered that fifteen English Jurors as opposed to 
seven Jurors from the new Subjects had induced the latter to subscribe to 
Remonstrances in a language which they did not understand against these same 
Regulations. This is proved by their Remonstrances and Signatures of the 
evening before, in a Petition in which they urgently beg the Governor and his 
Council that their Judge may hold a sitting as their affairs were suffering for 
want of it. 


See No IX. 
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With deep bitterness in our hearts we have seen, that after all the proofs of 
Your Majesty’s Paternal Affection for your new Subjects, these same fifteen 
Jurors, with the assistance of the Lawyers have proscribed us as unflt, from 
differences of Religion, for any office in our country ; even Surgeons and Apothe- 
caries (whose professions are free in all countries) being among the number. 

Who are those who wish to have us proscribed? About thirty English mer- 
chants, of whom fifteen at the most, are settled here. Who are the Proscribed? 
Ten thousand Heads of Families who feel nothing but submission to the orders 
of Your Majesty, and of those who represent you, who do not recognize as such 
this socalled Liberty with which the other party desire to incite them to opposi- 
tion to all the Regulations which might be to their advantage, and who have 
enough intelligence to see that these persons are guided by their own Interest 
rather than the public good. 

And in fact what would become of the general prosperity of the Colony, if 
those who form the principal section thereof, became incapable members of it 
through differences of Religion? How would Justice be administered if those 
who understand neither our Language nor our Customs should become our 
Judges, through the Medium of Interpreters. What confusion, what Expenditure 
of Money would not result therefrom? Instead of the favoured Subjects of Your 
Majesty, we should become veritable Slaves; a Score of Persons whom we do 
not know would become the Masters of our Property and of our Interests; Wc 
should have no further Redress from those equitable Men, to whom wc have 
been accustomed to apply for the settlement of our Family Affairs, and who 
if they abandoned us, would cause us to prefer the most barren country to the 
fertile land we now possess. 

It is not that we are not ready to submit with the most respectful obedience 
to all the Regulations which may be made for the Wellbeing and Prosperity of 
the Colony, but the favour which we ask is that we may be allowed to under- 
stand them. Our Governor and his Council have instructed us concerning those 
which have been already issued. They are for the good of the Colony, we have 
shown our Gratitude for the same, and yet now we are made to represent as a 
hardship by those who are speaking in our name, what we have found to be 
a benefit. 

That we may not further encroach upon Your Majesty’s Precious Time, wc 
conclude by assuring You, that without knowing the English Constitution, we 
have during the past four years, enjoyed the Beneficence of the Government, 
and we should still enjoy it, if Messrs {he English Jurors were as submissive to 
the wise decisions of the Governor and his Council, as we are; if they were 
not seeking by new regulations, by the introduction of which they hope to make 
us their slaves, to change at once the order and administration of Justice, if they 
were not desirous of making us argue our Family Rights in a foreign tongue, and 
thereby depriving us of those Persons, who from their knowledge of our Customs, 
can understand us, settle our differences, and administer Justice at slight expense ; 
using every effort, on the plea of the difference of Religion, to prevent them 
even from acting as Counsel for their fellow countrymen. This we can only regard 
as due to the base anxiety for their own interests of those who have suggested 
such Principles. 

We entreat Your Majesty with the deepest and most respectful submission to 
confirm the system of Justice which has been established for the French, by the 
deliberations of the Governor and Council, as also the Jurors and all others of 
different professions, to maintain the Notaries and advocates in the exercise 
of their functions, to permit us to transact our Family Affairs in our own tongue, 
to follow our customs, in so far as they are not opposed to the general Wellbeing 
of the Colony, and to grant that a Law may be published in our Language, 
together with the Orders of Your Majesty, whose most faithful Subjects, we do, 
with the most unalterable Respect, hereby declare Ourselves. 

The most faithful Subjects. (Ninety-five signatures follow.) 
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XIV 

REPORT OF ATTORNEY AND SOLICITOR GENERAL REGARDING 
THE CIVIL GOVERNMENT OF QUEBEC, 1766 » 

[Trans. ; Shortt and Doughty.] 

To the Right honblc the Lords of the 

Committee of Council for Plantation affairs. 

My Lords, — In humble obedience to your Order of the 19th of November last 
wherein it is recited, that His Majesty having been pleased, to refer to your Lord- 
ships several memorials and Petitions from His Majesty’s Subjects in Canada 
as well British as French, complaining of several of the Ordinances and proceed- 
ings of the Governor and Council of Quebec, and of the present Establishment 
of Courts of Judicature and other Civil Constitutions; Your Lordships had on 
that Day, taken the said paper into your Consideration, together with a Report 
made thereupon by the Lords Commissioners for Trade and Plantations dated 
the 2d Sept, last and flnding that the said Lords Commissioners had proposed 
another System of Judicature to be substituted in lieu of that which is now 
subsisting You thought it proper to Order, that the said Memorials, Petitions 
and Reports (which were thereunto annexd) should be referr’d to Us, to consider 
and report Our Opinion, and observations thereon, together with such altera- 
tions to be made in what is proposed in the said Report of the Lords Commis- 
sioners for Trade and Plantations, and such other regulations and propositions 
as we should think fltt to suggest for the forming a proper plan of Civil Govern- 
ment for the said province of Quebeck ; and to that end we were directed to take 
into our Consideration such parts of the annex’t report of Governor Murray, 
upon the state of the said province as relate to the Civil Government thereof 
whilst the same was Annex’d to the Crown of France, And were also required 
to send for Lewis Cramah6, Esq., Secretary to Governor Murray, and Fowler 
Walker, Esq., Agent for the said Province of Quebec, who were Order’d to attend 
us from time to time, to give us such further Lights and information as might be 
requisite for the purpose aforementioned. 

We have perused the several papers referr’d to us, together with the said two 
Reports and have also been attended by the Gentlemen named in your Order; 
and upon the whole matter, beg leave humbly to submit to your Lordships such 
Reflections as have occurred to us in the Course of that imperfect Consideration, 
which we have been able at this Busy Season of the year to give to the Great 
subject of the Civil Government of Quebec and the propositions made by the Lords 
Commissioners of Trade and Plantations, 

My Lords, it is evident that Two very principal sources of the Disorders in 
the province have been. 1st The attempt to carry on the Administration of 
Justice without the aid of the natives, not merely in new forms, but totally in 
an unknown tongue, by which means the partys Understood Nothing of what 
was pleaded or determined having neither Canadian Advocates or Sollicitors to 
Conduct their Causes, nor Canadian jurors to give Verdicts, even in Causes 
between Canadians only. Nor Judges Conversant in the French Language to 
declare the Law, and to pronounce Judgment; This must cause the Real Mischiefs 
of Ignorance, oppression and Corruption, or else what is almost equal in Govern- 
ment to the mischiefs themselves, the suspicion and Imputation of them. 

The second and great source of disorders was the Alarm taken at the Con- 
struction put upon His Majesty’s Proclamation of October 7th, 1763. As if it 
were His Royal Intentions by his Judges and Ofllcers in that Country, at once 
to abolish all the usages and Customs of Canada, with the rough hand of a Con- 
queror rather than with the true Spirit of a Lawful Sovereign, and not so much 
to extend the protection and Benefit of His English Laws to His new subjects, by 
securing their Lives, Libertys and propertys with more certainty than in former 
times, as to impose new, unnecessary and arbitrary Rules, especially in the 
Titles to Land, and in the modes of Descent, Alienation and Settlement, which 
tend to confound and subvert rights, instead of supporting them. 

1st To the first of these Evils the Order made by your Lordships on the 15th of 

‘ This document is the first of a serios of documents, official and otherwise, which throw light on the 
state of law in Canada during the period 1763-74. (For others, see Nos. XVI, XXI, XXII, XXIV, 
XXV.) 
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November last founded on the Report of the Lords Commissioners of Trades 
and Plantations, requiring the Governor and Commander in Chief of the province 
(by an additional Instruction) to Publish an Ordinance ^ for admitting Canadian 
Jurors, in the several cases therein expressed, and for permitting Canadian 
Advocates, Attorneys, and Proctors, under proper regulations, provides an ade- 
quate Remedy. 

2d To the Second Evil the Lords Commissioners of Trade and plantations by 
their Report, have apply’d themselves with great Care, ability and Judgement 
to suggest Remedys, by pointing out the defects in the late Ordinance of Sept’r, 
1764, and reforming the Constitution of Justice ; We concur with their Lordships 
in the objections made to the Ordinance; And upon the several articles of the 
Plan laid down in that report, the following observations Occur to Us, both for 
the Confirmation and Improvement of them. 

1st The first Article proposes a Court of Chancery consisting of the Gov*r and 
Council, who shall also be a Court of Appeals, from whom an appeal will lie to 
the King in Council ; By this Article the Lords of Trade very rightly mean to 
Invest the Gov’r and Council with Two different Jurisdictions; The One as a 
Court of Equity, to give relief originally in that Capacity, the other as a Court of 
Errors, to review in the second Instance the Judgments of the Court of Common 
Law, mentioned in the next Article. 

2d The Second Article proposes a Superior Court of Ordinary Jurisdiction, 
uniting all the proper powers in Criminal and Civil Cases and matters of Revenue, 
in this Court, it is recommended that a Chief Justice should preside, Assisted by 
three puisne Judges ; These are required to be conversant in the French Language, 
and that one of them particularly should be knowing in the French usages. 

This proposition appears to us well conceiv’d ; and we submit to your Lord- 
ships, whether it may not be adviseable, that they should be instructed to confer 
sometimes with the Canadian Lawyers most respected for Learning, Integrity 
and Conduct, who may prove of the greatest assistance to English Judges. Com- 
petent Salary s for the Encouragement of Able and Worthy men seem absolutely 
necessary in this Establishment, with a due distinction between the Chief Justice 
and his Brethren. The new Judge of Vico Admiralty for America has appoint- 
ments of £800 per Annum. 

3d The Third Article relates to Terms for the sitting of the Superior Court at 
Quebec, either according to the terms appointed at Westminster, or as may be 
more convenient. This matter must be accommodated to the Seasons, Climate and 
Convenience of the people in their Tillage and other General employments, 
therefore it seems proper to be left to the future Judgement of the Gov’r, Chief 
Justice and Principal servants of the Grown, entrusted with the Government 
of the province and ought to be fix’d by Ordinance, 

4th The Fourth Article proposes four Sessions of Assize, Oyer and Terminer 
and Goal Delivery at Quebec^ with like special Commissions, once or oftener in 
the year at Trois Rivieres and Montreal, We submit to your Lordships, that it 
may be unnecessary to lay down any particular Rules for holding four Sessions 
in the manner mentioned at Quebec ; because all Civil and Criminal Causes arising 
in that District may be tried at Bar in Term time, or (as the legal Expression is) 
in Bank by Order of the Judges, or under the General powers of the Supreme 
Court, As to the Circuit Courts to be held once, or perhaps twice in the year 
(which seems better) at Trois Rivieres and Montreal, We think, that it may be 
proper to require that the Judges, shall continue in each of those places, at the 
least, for a Certain Number of Days to give time and opportunity for the resort 
of partys and the convenient dispatch of Business, in like manner as was done 
by Henry the 8th in establishing the Courts of Great Sessions for Wales, and by 
the Parliament in his late Majesty’s Reign, when the Circuit Courts were settled 
or Scotland. 

5th The Fifth Article recommends the Distribution of the province into three 
Countys or Districts, of which, Quebec, Montreal and Trois Rivieres shall be the 
three Capital Towns, and that an Annual Sheriff shall be named for each. 

We are humbly of opinion that this Distribution of the province is more natural 
and convenient than the plan lately followed by the Governor and Council, and 
it will be more agreeable to the People, as it is conformable to their Antient 
Division of the Country. But considering the difficulty of procuring English 
and protestant sheriffs, especially at Trois Rivieres (where at present only Two 

> Sec No. XV. 
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persons who are half pay Officers reside thus qualified) it may deserve considera- 
tion whether such Sheriff should not serve longer than one year, till such time 
as the gradual increase of Inhabitants may facilitate an Annual Rotation; or 
whether the Annual Sheriff of Quebec may not also serve that office for Trois 
Rivieres. This will oblige him, to appoint two Deputys or under Sheriffs, that is 
one for each District, And if this method be taken, the Sheriff may be made 
an Annual Officer, because Quebec can afford sufficient number of proper persons 
to supply the Rotation, and Montreal (it is agreed) Can do the like. 

6th The Sixth Article proposes to give the Justices of the Peace in the three 
several Districts, at their General Quarter Sessions, Power to determine finally 
all causes not exceeding the value of Ten Pounds (the Title to Lands not being 
in Question) with a Jury where it exceeds Five Pounds and without one where it 
falls under that sum, it gives also to Two Justices in Petty Sessions, similar 
Authority in Similar cases, where the value of the matter in dispute is not more 
than Forty Shillings. The latter Authority appears to us well proposed ; but we 
submit, whether it may not be better to reserve the Jurisdiction in matters 
exceeding that value as far as Ten pounds to be determined in QuebeCy By pro- 
ceeding in nature of the Civil Bill in Ireland before the Judges of the Superior 
Court, or by proceeding in nature of the summary Bench ; Actions at Barbadoes, 
and in like manner in the Circuit Courts at Trois Rivieres and Montreal twice 
in the year; The value of Ten pounds is considerable in such a Colony and the 
reputation of the Justices of Peace is, as yet scarce enough establish'd for such 
a Jurisdiction ; Under this Article We beg leave to suggest that in the Commission 
of the Peace for each District it may be useful and popular and endear his 
Majesty’s Government to his new Subjects ; if one or Two Canadians should be 
appointed Justices, with the others who are British, particularly if Protestants 
can be found fit for that Office. 

7th The seventh and last point mentioned in the Report of the Lords of Trade, 
on which we shall observe, is that Article, wherein they propose, that in all cases 
where Rights and Claims are founded on events prior to the Conquest of Canada 
the several Courts shall be Govern’d in their proceedings, by French usages and 
customs which have heretofore prevailed in respect to such property. 

This proposition is undoubtedly right, as far as it goes, in respect of Cases which 
happen’d, antecedent to the Conquest ; but we beg leave to take occasion from 
hence, to enlarge a little on this subejet of the Rule of Judgment to be observed 
in the Courts of Quebec as it is of the greatest moment to the honor and Justice 
of the Crown, and to the peace and prosperity of the Province. 

There is not a Maxim of the Common Law more certain than that a Conquer’d 
people retain their antient Customs till the Conqueror shall declare New Laws. 
To change at once the Laws and manners of a settled Country must be attended 
with hardship and Violence; and therefore wise Gonquerers having ])rovided for 
the Security of their Dominion, proceed gently and indulge their Conquer’d 
subjects in all local Customs which are in their own nature indifferent, and 
which have been received as rules of property or have obtained the force of Laws. 
It is the more material that this policy be persued in Canada ; because it is a great 
and antient Colony long settled and much Cultivated, by French Subjects, who 
now inhabit it to the number of Eighty or one hundred thousand. Therefore wc 
are humbly of opinion, that the Judges to be employed by his Majesty in this 
province will answer all the ends of their trust, both as to the King and to the 
people, if their conduct in Judicature be modell’d by the following General Rules. 

1st First in all personal actions grounded upon Debts, promises, Contracts and 
Agreements, whether of a Mercantile or other nature, and upon wrongs proper 
to be compensated in damages, to reflect that the substantial maxims of Law 
and Justice are every where the same. The modes of proceeding and Trial, and 
perhaps in some degree also the strict Rules of Evidence may vary, but the 
Judges in the province of Quebec cannot materially err, either against the Laws 
of England, or the antient Customs of Canada ; if in such Gases they look to those 
substantial maxims. 

2d Secondly in all suits or Actions relating to Titles of Land, the Descent, 
Alienation, Settlements and incumbrances to Real property. We are humbly of 
opinion, that it would be oppressive to disturb without much and wise delibera- 
tion and the Aid of Laws hereafter to be enacted in the province the local Customs 
and Usages now prevailing there ; to introduce at one Stroke the English Law 
of Real Estates, with English modes of Conveyancing Rules of Descent and 

F 2 
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Construction of Deeds, must occasion inflnite confusion and Injustice. British 
Subjects who purchase Lands there, may and ought to conform to the fix'd 
local Rules of Property in Canada, as they do in particular parts of the Realm, 
or in other Dominions of the Crown. The English Judges sent from hence may 
soon instruct themselves by the assistance of Canadian Lawyers and intelligent 
Persons in such Rules, and may Judge by the Customs of Canada, as your Lord- 
ships do in Causes from Jersey by the Custom of Normandy; It seems reasonable 
also, that the rules for the Distribution of personal property in Cases of Intestacy 
and the modes of assigning and Conveying. It should be adhered too for the 
present. 

3d Thirdly in all suits entertained before the Gov'r and Council, as a Court 
of Chancery or Equity, it is obvious, that the General Rules of Law and Justice 
must be the same as in the other Courts, according to the subject matter of the 
suit with this difference only, that the relief is more compleat and specific, and 
adapted to supply the Defects, or allay the Rigor of those Rules. 

4th Fourthly in Criminal Cases, whether they be Capital Offences or Mis- 
demeanors, it is highly fitting (as far as may be) that the Laws of England be 
adapted in the Discription and Quality of the offence itself, in the manner of 
proceeding to charge the party to Bail or detain him. The Certainty, the Lenity 
of the English Administration of Justice and the Benefits of this Constitution 
will be more peculiarly and essentially felt by his Majesty's Canadian Subjects, 
in matters of Crown Law, which touch the Life, Liberty and Property of the 
Subject, than in the conformity of his Courts to the English Rules of Heal and 
Personal Estates. 

This Certainty and this Lenity are the Benefits intended by his Majesty's Royal 
proclamation, so far as concerns Judicature. These are Irrevocably Granted and 
ought to be secured to his Canadian subjects, according to his Royal Word. For 
this purpose it may not be improper upon the appointment of a new Gov'r with 
a new Commission revised and Consider’d by your Lordships, to direct that 
Governor to publish an explanatory proclamation in the Province, to quiet the 
minds of the People as to the true meaning of the Royal proclamation of Oct’r, 
1763, in Respect to their local Customs and usages, more especially in Titles of 
Land and Cases of Real Property. 

5th Fifthly in Rules of process and the Practice of the Courts, We beg leave 
to suggest, that it may be expedient to order the new Chief Justice,^ with the 
assistance of the other Judges, to be appointed and the Attorney General * of 
Quebec to consider, and prepare a suitable Plan adapted to the Jurisdiction of 
the different Courts, and the convenience of the Suitors. The Forms of proceed- 
ing out to be simple easy and as summary and expeditious as may consist with 
the advancement of right and the protection of Innocence, useful hints may be 
taken not only from the supreme Courts of Westminster, but from the practice 
of the Courts in Wales, and from many of the Colonys. Some time will be neces- 
sary, before such a plan can be framed and experience alone can perfect it. As 
soon as they shall have prepared it, the Governor and Council may enact it by 
an Ordinance and transmit the same in the accustomed manner, to be laid before 
his Majesty for his Royal approbation. 

All which is humbly submitted, &c. 

C ^^OKKE 

April 14th, 1766. Wm. De Grey. 


XV 

ORDINANCE OF 1766 
[Trans. : Shortt and Doughty.] 

An ORDINANCE, To alter and amend an Ordinance of His Excellency the 
Governor and His Majesty's Council of this Province^ passed the Seventeenth Day 
o/* September, 1764. 

Whereas by an Ordinance of His Excellency the Governor and His Majesty’s 
Council of this Province, made and passed the Seventeenth Day of September, 
1 764, Intitled, An Ordinance for regulating and establishing the Courts of Judicature 
in this Province) His Majesty has most graciously been pleased to signify His 

> i.e. William Hey. For his commission, aee below, No XVII. 

* 1.0. Fnadi Maaftres, who was appointed attorney-general for Quebec in March, 1766. 
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Royal Will and Pleasure therein, by an additional Instruction to His said Ex- 
cellency the Governor, That the Welfare and Happiness of His loving Subjects 
“ in this Province, which will ever be Objects of His Royal Care and Attention, 

do require that the said Ordinance should be altered and amended in several 
** Provisions of it, which tend to restrain His Canadian Subjects in those Privileges 
*‘they are intituled to enjoy in common with his natural bom Subjects:*' And 
therefore it is His further Royal Will and Pleasure, That it should be declared. 
And by His Honour the President of His Majesty’s Council by & with the Advice, 
Consent & Assistance of His Majesty’s Council of this Province, and by the 
Authority of the same, It is hereby Ordained and Declared, That all His Majesty’s 
Subjects in the said Province of Quebec, without Distinction, are intituled to be 
impannelled, and to sit and act as Jurors, in all Causes civil and criminal cogniz- 
able by any of the Courts or Judicatures within the said Province. 

And for the more equal and impartial Distribution of Justice, Be it further 
Ordained and Declared, by the Authority aforesaid. That in all civil Causes or 
Actions between British born Subjects and British born Subjects, the Juries in 
such Causes or Actions are to be composed of British born Subjects only ; And 
that in all Causes or Actions between Canadians and Canadians, the Juries are 
to be composed of Canadians only; And that in all Causes or Actions between 
British born Subjects and Canadians, the Juries are to be composed of an equal 
Number of each, if it be required by either of the Parties in any of the above 
mentioned Instances. 

And be it further Ordained and Declared, by the Authority aforesaid. That His 
Majesty’s Canadian Subjects shall and are hereby permitted and allowed to 
practise as Barristers, Advocates, Attomies and Proctors, in all or any of the 
Courts within the said Province, under such Regulations as shall be prescribed by 
the said Courts respectively for Persons in general under those Descriptions. 

And be it further Ordained and Declared, by the Authority aforesaid. That this 
Ordinance shall continue in Force until His Majesty’s Pleasure be further known 
herein ; and that so much of the said Ordinance of the said Seventeenth of 
September, 1764, as is not hereby altered and changed, shall and is hereby declared 
to be temporary only. 

GIVEN by the Honorable PAULUS AEMILIUS IRVING, Esq,; President of 
His Majesty's Council, Commander in Chief of this Province, and Lieutenant- 
Colonel of His Majesty's Army, at the Caslle of Saint Lewis, in the City of Quebec, 
this Isi Day of July, in the Sixth Year of His Majesty's Heign, and in the Year 
of Our Lord One Thousand Seven Hundred and Sixly-six, 

P. Aemis. Irving. 


XVI 

CONSIDERATIONS » ON THE EXPEDIENCY OF PROCURING AN ACT 
OF PARLIAMENT FOR THE SETTLEMENT OF THE PROVINCE 
OF QUEBEC (BY BARON MASfeRES); LONDON, PRINTED IN 
THE YEAR MDCCLXVl 

[Trans, ; Shortt and Doughty.] 

• **••• 

Upon these reasons wc may conclude, that the exercise of the Catholic religion 
cannot, consistently with the laws of Great Britian, be tolerated in the province 
of Quebec. 

Yet that it should be tolerated is surely very reasonable, and to be wished by 
all lovers of peace and justice and liberty of conscience. 

By what authority then shall it be tolerated? This is the only question that 
remains. Shall the King alone undertake to tolerate it? Will it be adviseable 
that he should exercise, though for so good an end, a power of dispensing with 
the laws? Will it not give room to a thousand censures and odious reflections and 
comparisons? The authority of Parliament seems to be a much safer foundation 
to establish this measure upon, in a manner which neither the new English in- 
habitants of the province can Contest, nor the French Catholics suspect to be 
inadequate. 

* These ^conBiderations* were written before Masferee arrived in Quebec as attorney-general. They 
should be compared with No. XXIV. 
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The next great difficulty that occurs, is the settlement of the laws, by which 
the province of Quebec is for the future to be governed. The law upon this subject 
seems to be this; 1st, That the laws of the conquered continue in force till the 
will of the conqueror is declared to the contrary; this follows from the necessity 
of the case, since otherwise the conquered provinces would be governed by no 
laws at all. 2dly, That after the declaration of the will of the conqueror, the 
conquered are to be governed by such laws as the conqueror shall think fit to 
impose, whether those*are the old laws by which they have been governed before, 
or the laws by which the conquerors are governed themselves, or partly one, 
and partly the other, or a new set of laws different from both. 3dly, That by 
the conqueror is to be understood the conquering nation, that is, in the present 
case, the British nation ; that consequently by the will of the conqueror is to be 
understood the will of the British nation, which in all matters relating to legisla- 
tion is Expressed by the King and Parliament, as in all matters relating to the 
executive power it is expressed by the King alone ; that therefore the Parliament 
only have a power to make laws for the province of Quebec, or to introduce any 
part of the laws of Great Britain there, or to delegate such a power of making 
or introducing laws to any other hands, notwithstanding it may happen that in 
fact such a power may inadvertently have been delegated to the governor and 
council of the province by a private instruction of the King alone. For if the 
contrary doctrine were true, that the King alone had the whole legislative power 
in the province of Quebec, it would follow, that not only all the conquered Cana- 
dians, but all the new English settlers there, would become slaves or subjects to 

an absolute and arbitrary government, the moment they set their foot there. 

****** 

It is therefore to be wished, that an Act of Parliament might be obtained that 
at once declared what laws should take place in the province of Quebec, whether 
the laws of the conquered, or the laws of Great Britain, or some of the laws of 
the conquered, and some of the laws of Great Britain ; Or whether any other laws 
should be introduced there, more peculiarly fitted to the circumstances of the 
province ; and if any, then what laws should be so introduced : Or, if this detail 
be thought too troublesome for the Parliament to enter upon, and their informa- 
tions concerning the state of the province should be deemed to be as yet too 
imperfect to enable them to go through such a business with proj)riety, then it 
is to be wished that an act of Parliament may be obtained, by which such a 
legislative power of making laws and ordinances for the good government of the 
province might be delegated to the governor and council, as has been already 
exercised by them by virtue of an instruction from the King alone. By such a 
delegated parliamentary authority, they may enquire into the state of the Cana- 
dian laws and customs already in force there, and may revise them and reduce 
them into writing, and enact such of them as shall be found beneficial to the 
province, and fit to be continued ; and may introduce such parts of the laws of 
England, as they shall think to be for the advantage of the province ; and likewise 
as occasion offers, make such other new laws and regulations as shall be necessary 
for the good government of it: And in so doing they will have a due regard to 
the heads of advice suggested by Mr. Attorney Yorke, and to such other intima- 
tions and instructions as the government shall think proper to communicate to 
them. And lest this legislative power should be abused or injudiciously executed 
by the governor and council, there might be a clause in the act of Parliament 
directing them to transmit these several laws and ordinances to the King and 
Privy Council in England, to be by His Majesty in council allowed or disallowed, 
as his Majesty shall see cause. Only they should be in force till disallowed, and, 
if not disallowed within a certain time, as for instance two years, they should 
then be in force for ever, unless repealed by act of Parliament. Laws and ordi- 
nances founded on such a parliamentary authority will easily find obedience from 
the people, which it is to be feared no others will ; and the judges of the province 
will cany them into execution with ten times as much spirit and confidence as 
if they were doubtful of their legal validity. 

Suppose a Criminal in Canada to be guilty of an offence that is capital by the 
laws of England, but is not so by the laws of Canada that have hitherto been 
received, (a supposition that is no way difficult, as the criminal law of England 
abounds with capital ofTences), in what manner shall such a man be punished, 
unless there is a parliamentary declaration determining the punishment that 
shall attend his crime? Could any lesser authority warrant the infliction of death 
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for such a crime? Or would any judge chuse, though he should be sure of never 
being called to account for it, to pass such a sentence without the highest autho* 
rity? But if the punishments of crimes be settled by authority of Parliament, 
whether immediately by the Parliament itself, or mediately by ordinances made 
by the governor and council of the province, by virtue of a legislative authority 
communicated to them by act of parliament, the judges will be under no other 
difUculty what punishments to inflict upon the several criminals, that come before 
them, than they are in Great Britain itself. 

Some persons are of opinion, that the laws of Great Britain do at once take 
place in a conquered province, without any authoritative introduction of them, 
either by the King, or Parliament. But this opinion seems destitute of foundation, 
and is sufficiently refuted by the advice of the learned Mr. Yorke,^ His Majesty’s 
attorney-general, who has advised that the Canadians should be permitted to 
retain their own laws, relating to inheritances and the alienation of their real 
estates, which would be impossible without an act of Parliament for that purpose, 
if the whole System of the laws of England did ipso facto become the law of the 
province upon its being conquered, or ceded to the Crown. Indeed, the whole 
system of the laws of England, taken in the gross, and without a selection, would 
be by no means a blessing to the Canadians. The game-laws, the poor-laws, the 
Actions and subtleties in various sorts of actions and conveyances, the niceties 
arising from the doctrine of uses, and the tedious and operose instruments founded 
on them, would really be a great misfortune to them ; and from their novelty 
and strangeness, would be thought to be a much greater. This doctrine therefore 
of the instant validity of the whole mass of the laws of England throughout the 
conquered Province cannot be true. And if the whole system of those laws is 
not valid there, then certainly no part of them can be so. For if they are, then 
who shall distinguish which of them are valid there and which are not? 

It may therefore be concluded, as at first, that none of the laws of England are 
valid in the conquered province ipso facto by virtue of the conquest, or cession, 
without a positive introduction there by a sufficient authority : and this sufficient 
authority seems, for the reasons already mentioned, to be only the Parliament 
of Great Britain. 

****** 

As to the erecting an assembly in that province, it is a measure which probably 
will not for some years to come be found expedient. If an assembly were now to 
be constituted, and the directions in the governor’s commission, above alluded 
to, were to be observed, by which none of the members elected there are to be 
permitted to sit and vote in the assembly till they have subscribed the declara- 
tion against Popery, it would amount to an exclusion of all the Canadians, that is, 
of the bulk of the settled inhabitants of the province — An assembly so constituted, 
might pretend to be a representative of the people there, but in truth it would 
be a representative of only the 600 new English settlers, and an instrument in 
their hands of domineering over the 90,000 French. Can such an assembly be 
thought just or expedient, or likely to produce harmony and friendship between 
the two nations? Surely it must have a contrary effect. 

On the other hand, it might be dangerous in these early days of their sub- 
mission to admit the Canadians themselves to so great a degree of power. Bigot- 
ted, as they are, to the Popish religion, unacquainted with, and hitherto pre- 
judiced against the laws and customs of England, they would be very unlikely 
for some years to come, to promote such measures, as should gradually introduce 
the Protestant religion, the use of the English language, of the spirit of the 
British laws. It is more probable they would check all such endeavours, and 
quarrel with the governor and council, or with the English members of the 
assembly, for promoting them. Add to this, that they are almost universally 
ignorant of the English language, so as to be absolutely incapable of debating 
in it, and consequently must, if such an assembly were erected, carry on the 
business of it in the French language, which would tend to perpetuate that 
language, and with it their prejudices and affections to their fomer masters, and 
postone to a very distant time, perhaps for ever, that coalition of the two nations, 
or the melting down the French nation into the English in point of language, 
affections, religion, and laws, which is so much to be wished for, and which 
otherwise a generation or two may perhaps effect, if proper measures are taken 
for that purpose. And further it may be observed, that the Canadians themselves 

‘ See No. XIV. 
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do not desire an assembly, but are contented to be protected in the enjoyment of 
their religion, liberties, and properties, under the administration of his Majesty’s 
governor and council. If, to give a proper stability to this mode of government, 
it is carried on by authority of Parliament, and is properly superintended, as no 
doubt it will be, by the wisdom of his Majesty’s Privy-Council, they will think 
themselves extremely happy under it. The persons who most desire the imme- 
diate constitution of an assembly, are some of the six hundred English adven- 
turers, who probably are ambitious of displaying their parts and eloquence in the 
characters of leading Assemblymen. 

But if an assembly is to be constituted, even this too had better be done by 
act of Parliament than by the King’s single authority, as it is no less than severing 
from the general body of his Majesty’s dominions a particular part of them, with 
respect to the purposes of making laws and imposing taxes. Could the King, if 
he thought proper, and a particular county of England was to desire it of him, 
sever that county from the rest of England, and no longer summon any of its 
members to Parliament, but instead thereof constitute a little Parliament in that 
County itself, that should make laws and lay taxes for the inhabitants of that 
single county? It is presumed that he could not; and the erecting an assembly 
in a conquered province is an act of miich the same nature. It is true indeed, that 
some of the American charters and assemblies owe their rise to this authority: 
but this was in the reign of the Stuarts, who were fond of extending their pre- 
rogative; and, on account of the inconsiderableness of the colonies at that time, 
these things were then unnoticed ; so that they do not prove the strict legality 
of the practice. Since that time these charters have been put in practice by the 
colonies, and acquiesced in by the mother-country, and in some measure recog- 
nized in Parliament; and this usage, acquiescence and recognition are in truth 
their best support. 

But if an assembly is to be constituted, in which the Catholics or Canadians 
are to be admitted, (as in justice and reason they ought to be, if any assembly at 
all is to be erected), the authority of Parliament seems to be still more necessary 
to give validity to such a measure. 

For the reasons that have been just now mentioned, it seems evident, that the 
measure of erecting an assembly in the province of Quebec is somewhat prema- 
ture. How soon it will become expedient and proper, experience only can shew. 
But in the mean time, however short that time may be, it seems necessary to 
have recourse to the authority of Parliament for settling the government of the 
province, and removing the difncultics that obstruct the settlement in the three 
great articles of Religion, Law and Revenue. It is therefore the humble request 
of all the gentlemen who have lately been appointed to the principal ollices in the 
government of Quebec, to his Majesty’s Ministers of State, that they would use 
their influence and endeavours to procure such an act of Parliament as they 
shall upon the whole matter think to be necessary, to remove the difficulties that 
have been stated, and to enable the said gentlemen to administer the govern- 
ment of that province in their several departments, with security to themselves, 
and advantage to the province. 


XVII 

COMMISSION OF THE CHIEF JUSTICE, 17GG 
[Trans.: Shortt and Doughty.] 

GEORGE THE THIRD, by the Grace of God, of Great Britain, France, and 
Ireland, KING, Defender of the Faith, and so forth; To our Trusty and well 
beloved WILLIAM HEY, Esquire, Greeting. 

Know ye, that we having taken into our Royal Consideration, Your loyalty, 
OommiBBion Integrity, and ability, Have, assigned, Constituted, and appointed, AND WE 
to be Chief do hereby assign, Constitute, and appoint, you, the said WILLIAM HEY, our 
^*pS)?ino^ Chief Justice of, and in our Province of Quebec in America ; To enquire by the 
Quebec. Oaths of honest and lawful men of the province aforesaid, and by other lawful 
ways, Methods, and means, by which you can or may the better Know, as well 
within liberties as without, of whatsoever Treasons, misprisions of Treason, 
Insurrections, Rebellions, Murders, Felonies, Homicides, Killings, Burglaries, 
Rapes of Women, Unlawful Congregations and Assemblies, words spoken. 
Misprisions, Confederacies, False Allegations, Trespasses, Riots, Routs, Escapes, 
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Contempts, Falsities, Negligencies, Concealments, Maintenances, Oppressions, Power to inquire 
Champorties, Deceits, and other Misdoings, Offences, and Injuries what- Jj ‘^**®**J“ 
soever, as also of the accessories thereto within the province aforesaid, as well Shor^mceB* 
within liberties as without, by whomsoever and howsoever had, done, perpetrated, 
or Committed, or which hereafter may happen to be done, perpetrated or Com- 
mitted, and by whom, to whom, when, where, and how, and of all other articles 
and Circumstances, the premises, or any of them, any wise Concerning: And the and the same 
said treasons and other the premises to hear and determine, according to the ^ and 
law and Custom of that part of our Kingdom of Great Britain called England, the 

and of our said province of Quebec, hereafter to be made. THEREFORE WE laws ofBngiand 
Command that, at such certain days and places as you shall appoint. You make and the ordi- 
diligent inquiry of the premises ; and all and singular the premises you hear and 
determine ; and the same do and fulfil in form aforesaid, doing therein that which hereafter to 
to Justice doth belong or appertain, according to the Law and Custom of that ba made, 
part of our Kingdom of Great Britain called England, and of our said province 
of Quebec hereafter to be made: Saving to us our Amerciaments and other things 
thereby to us belonging; for we will Command all and every our Sheriffs or 
provost Marshal’s of our province aforesaid; That at such certain days, and 
places as you our Chief Justice shall make known to him, them, or any of them, 
they cause to come then and there before you such and so many honest and 
lawful men of our said province as well within liberties as without, by whom the 
Truth of the matter may be the better Known and inquired of. 

AND FURTHER, KNOW YE That we have assigned, Constituted, and Power to 
appointed, and by these presents, do assign, Constitute and appoint you, the said 
WILLIAM HEY, our Goal of our Province aforesaid, of the prisoners therein therein confined, 
hereafter to be to deliver. AND, therefore we Command you that, at such 
Certain days and places as you shall appoint, you come to our Court-House of 
our said Province the Goal in our said province of the prisoners hereafter therein 
to be to deliver, doing therein what to justice doth, or may, belong or appertain, 
according to the Law and Custom of that part of our Kingdom of Great Britain 
called England, and of our said province of Quebec hereafter to be made ; saving 
to us our amerciaments and other things thereby to us belonging: For we will 
Command all and every our Sheriffs and provost Marshals of our said Province 
of Quebec that, at such Certain days and places as you our Said Chief Justice 
shall make known to him, them, or any of them, they Cause to Come then and 
there before you our said Chief Justice all the prisoners of the same Goal and 
their attachments. 

AND FURTHER KNOW YE That we have assigned, Constituted, and Power to hear 
appointed, and by these presents, do assign, Constitute and appoint YOU, the 
said WILLIAM HEY, Our Chief Justice of Our Supreme Court of Judicature of 
our said province of Quebec, to inquire by the oaths of honest and lawful men whether real, 
of the province aforesaid, and by other lawful ways, methods and means, by 
which you can or may the better Know, as well within Liberties as without, of between the 
all civil pleas, actions, and suits, as well real and personal, as mixed, between us King and a 
and any of our Subjects, or between party and party, by whomsoever had, 
brought, sued and Commenced, and of all other articles and circumstances the ^ject and 
premises, or any of them, any wise Concerning: and the said pleas, actions, and subject, 
suits, and every of them, to hear and determine in manner and form aforesaid, 
doing therein that which to Justice doth belong and appertain according to the 
Laws and Customs of that part of our Kingdom of Great Britain Called England, 
and the Laws, Ordinances, Rules, and Regulations of our said province of 
Quebec, hereafter in that behalf to be Ordained and made. THEREFORE WE 
Command you that, at such Certain Days and places, as you shall appoint, you 
make diligent inquiry of the premises ; and all and singular the premises to hear 
and determine in manner and form aforesaid, doing therein that which to justice 
doth belong or appertain according to the Law and Custom of that part of our 
Kingdom of Great Britain Called England, and the Laws, Ordinances, Rules, and 
Regulations, of our said province of Quebec hereafter in that behalf to be made: 

FOR WE will Command all and every Our Sheriffs or provost Marshal of our 
province aforesaid that at such Days and places, as you our Said Chief Justice 
shall make Known to him, them, or any of them, they Cause to Come then and 
there before you, such and so many honest and lawful men of our said province, 
as well within liberties as without, by Whom the truth of the matter may be the 
better Known. 
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Thto Office to TO HAVE, HOLD, AND EXERCISE the said Offices of our Chief Justice of 

^ province of Quebec, for and during our Royal Will and pleasure 

y®®** Residence within our Said province; Together with all and Singular 
Chief the Rights, profits, free priviledges, and Emoluments to the said Office belonging, 
Jartioe’8 red- in as full and ample manner as any other Chief Justice of any of our provinces of 
America HATH heretofore held and Enjoyed, or of right ought to have, hold, 
* or Enjoy, the same with full power and authority to hold the Supreme Courts of 
Judicature at such places and times as the same may or ought to be held within 
our said province. 

IN TESTIMONY whereof we have Caused these our Letters to be made patent 
and the Great seal of our said province of Quebec, to be hereunto Affixed, and to 
be entered on record in one of the Books of patents in our Registers Office of 
Inrollments of the said Province WITNESS Our Trusty and well beloved. The 
Honble. Guy Carleton, Esquire, Our Lieutenant Governor and Commander in 
Chief in and over our said province of Quebec and the Territories thereon depend- 
ing in America, at our Castle of Saint Lewis in our said City of Quebec, The 
Twenty-fifth Day of September in the Year of our Lord one Thousand seven 
hundred and sixty-six, and in the Sixth Year of our Reign. 

(Signed) Guy Carleton.* 


XVIII 

REMONSTRANCE OF MEMBERS OF COUNCIL TO CARLETON » 
[Trans. : Shortt and Doughty.] 

Quebec, Octo^- 13th, 1766. 

We, the underwritten Members of His Majesty’s Council for the Province of 
Quebec, think it our indispensible duty to communicate to you our sense of the 
method lately adopted of calling together only a part of the Council: The bad 
consequences which may arise from Practice are manyfold ; But as you are pleased 
to signifye to Us by Coll. Irving that it was accident, & not Intention, it is need- 
less for us to enumerate them. 

We would be wanting to ourselves, & Others in the same Circumstances if we 
did not remonstrate against an opinion lately insinuated, as if Mandamus’s from 
Brittain suspended Appointments to the Council made by Govr. Murray. We 
apprehend his Commission & Instructions, by which he was authorized to 
constitute a Council & to make choice of the Persons, to be to all Intents, & 
purposes, a Mandamus to each of Us, provided His Majesty did not disapprove 
of Us, when reported to Him by the Govemour: The many Difficulties which for 
Two Years we had to encounter in a new Establishment for a Province under very 
peculiar circumstances, perhaps entitle us to some Reguard : At any Rate tho’ 
His Majesty may have an undoubted Right to encrease the number of his Council 
by granting Mandamus’s to whom He pleases, it is to be presumed that by so 
doing there is no Intention to deprive Us either of our Right to Precedence, or 
to a Seat in Council: A late event on the Departure of Govr. Murray is a proof 
of the contrary. 

If by the Constitution or Custom of the Colonys the number of the Council is 
restricted, Mandamus’s are in that Case to be regarded only as an Order for the 
Admission of the Persons named therein, Provided there is a Vacancy. 

If the Deference which we feel for every Manifestation of the Will of our 
Sovereign has prevented us from objecting to any person possessed of a Manda- 
mus from being sworn into the Council, We apprehend that if the Council is at 
present, or hereafter may be restricted, The Councillor last admitted is to be 
considered as the Supernumerary. 

We have the honr. to be wth. the greatest respect Sr. yr. most obedt. hble. Scrvls. 

(Signed) P. Aemis. Irving 
War. Murray 
Adam Mabane 
Frs. Mounier 
James Cuthbert. 

* Murray was recalled to England in April, 1766, but he continued to hold his office os governor. Sir 
Guy Oarleton was appointed his deputy on April 7, 1706, with the title lieutenant-governor. He acted 
under the instructions given to Murray (No. VIII) until he was appointed governor in 1768, when he 
received a new set of Instructions addres^ to himself. For his work in Canada, see Bradley, A. G., Life 
of Lord Dorckeeter (Oxford, 1926). 

* These two documents (Nos XVIII and XIX) illustrate not only the difficulties which met Carleton 
in his new work, but also something of bis methods. 
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XIX 

GOVERNOR CARLETON’S REPLY 
[Trans. : Shortt and Doughty.] 

October, 1766. 

Gentlemen 

As Lieutenant Colonel Irving has signified to you, that the Part of my Conduct, 
you think worthy your Reprehension, happened by Accident, let him explain 
to you his Reasons for so doing, He had no authority from me — 

But that there may be no further Doubt, I hereby make known to you, that 
I both have and will, on all Matters which do not require the Consent of Council, 
call together such Councellors as I shall think best qualified to give me Informa- 
tion: and further, that I will ask the Advice and Opinion of such Persons, tho* 
not of the Council as I shall find Men of good Sense, Truth, Candor, and Impartial 
Justice ; persons who prefer their Duty to the King and the Tranquility of His 
Subjects to unjustifiable Attachments, Party Zeal, and to all selfish mercenary 
views: After I have obtained such Advice, I will still direct as to me shall seem 
best for His Majesty’s Service, and the Good of His Province Committed to my 
Care — 

I further make Known to you, and for the first time I give an Opinion, that 
for the present His Majesty’s Council consists of twelve Members ; those named 
and appointed immediately by the King have the Preference, next follow those 
appointed by Governor Murray till the Seats are all full: 

You will be pleased to recollect, Gentlemen, that Mr. Stewart, tho’ sworn into 
Council after Mr. Mounicr, has by Virtue of the King’s immediate Appointment 
constantly taken Place and Precedence of you all. 

I must also remind you, that His Majesty’s Service requires Tranquility and 
Peace in His Province of Quebec, and that it is the indispensable Duty of every 
good Subject, and of every honest Man, to promote so desirable an End. 

(Signed) Guy Carleton, 


My Lord, 


XX 

CARLETON TO SHELBURNE » 

[Trans. : Shortt and Doughty,] 

Quebec, 25th Nov. 1767. 


I take for granted, that the natural Rights of Men, the British Interests on 
this Continent, and the securing the Kings Dominions over this Province, must 
ever be the principal Points in View, in forming it’s Civil Constitution, and Body 
of Laws; And that the last, is the Foundation of all, without which, other 
schemes can be little better than meer Castles in the Air ; . . . 

Having arrayed the Strength of His Majesty’s old and new Subjects, and 
shewn the great Superiority of the Latter, it may not be amiss to observe, that 
there is not the least Probability, this present Superiority should ever diminish, 
on the Contrary ’tis more than probable it will increase and strengthen daily: 
The Europeans, who migrated never will prefer the long unhospi table Winters 
of Canada, to the more chearful Climates, and more fruitful Soil of His Majesty’s 
Southern Provinces ; The few old Subjects at present in this Province, have been 
mostly left here by Accident, and are either disbanded Officers, Soldiers, or 
Followers of the Army, who, not knowing how to dispose of themselves elsewhere, 
settled where they were left at the Reduction; or else they are Adventurers 
in Trade, or such as could not remain at Home, who set out to mend their 
Fortunes, at the opening of this new Channel for Commerce, but Experience has 
taught almost all of them, that this Trade requires a Strict Frugality, they are 
Strangers to, or to which they will not submit ; so that some, from more advan- 
tagious Views elsewhere, others from Necessity, have already left this Province, 
and I greatly fear many more, for the same Reasons, will follow their Example 
in a few Years ; But while this severe Climate, and the Poverty of the Country 
discourages all but the Natives, it’s Healthfulness is such, that these multiply 

‘ William earl of Shelburne was appointed secretaiy of state for the southern department on July 
13 , 1766 . 
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daily, so that, barring Catastrophe shocking to think of, this Country must, to 
the end of Time, be peopled by the Canadian Race, who already have taken such 
firm Root, and got to so great a Height, that any new Stock transplanted will 
be totally hid, and imperceptible amongst them, except in the Towns of Quebec 

and Montreal ^ « 

1 am &c. 

Guy Carleton. 


XXI 


CARLETON TO SHELBURNE 
[Trans. : Shortt and Doughty.] 

Quebec, 24th Deer., 1767. 

My Lord, 

To conceive the true State of the People of this Province, so far as the Laws 
and Administration of Justice are concerned, and the Sensations, they must feel, 
in their present Situation, ’tis necessary to recollect, they are not a Migration of 
Britons, who brought with them the Laws of England, but a Populous and long 
established Colony, reduced by the. King's Arms, to submit to His Dominion, 
on certain Conditions: That their Laws and Customs were widely Different from 
those of England, but founded on natural Justice and Equity, as well as these ; 
That their Honors, Property, and Profits, as well as the King’s Dues, in a great 
Measure Depended upon them. That, on the Mutation of Lands by sale, some 
special Cases excepted, they established Fines to the King, in Lieu of Quit Rents, 
and to the Seigneur, Fines and Dues, as his Chief Profits, Obliging him to grant 
his Lands at very low Rents — 

This System of Laws established Subordination, from the first to the lowest, 
which preserved the internal Harmony, they enjoyed untill our Arrival, and 
secured Obedience to the Supreme Seat of Government from a very distant 
Province. All this Arrangement, in one Hour, We overturned, by the Ordinance 
of the Seventeenth of September One Thousand seven hundred and sixty four, and 
Laws, ill adapted to the Genius of the Canadians, to the Situation of the Province, 
and to the Interests of Great Britain, unknown, and unpublished were introduced 
in their Stead ; A Sort of Severity, if I remember right, never before practiced by 
any Conqueror, even where the people, without Capitulation, submitted to His 
Will and Discretion. 

How far this Change of Laws, which Deprives such Numbers of their Honors, 
Privileges, Profits, and Property, is conformable to the Capitulation of Montreal, 
and Treaty of Paris; How far this Ordinance, which affects the Life, Limb, 
Liberty, and Property of the Subject, is within the Limits of the Power, His 
Majesty has been pleased to Grant to the Governor and Council ; How far this 
Ordinance, which in a Summary Way, Declares the Supreme Court of Judicature 
shall Judge all Cases Civil and Criminal by Laws unknown and unpublished to 
the People, is agreeable to the natural Rights of Mankind, 1 humbly submit; 
This much is certain, that it cannot long remain in Force without a General Con- 
fusion and Discontent — 


I am with much Respect and Esteem 
Your Lordship’s 
Most Obedient 
Humble Servant 

Guy Carleton. 

XXII 

HILLSBOROUGH! TO CARLETON 
[Trans. : Shortt and Doughty.] 

g.j. Whitehall, March the 6th, 1768. 

* ****** 

I had the Honor to serve His Majesty at the Board of Trade, in the year 1763, 
when His Ma’ty was pleased to publish His Royal Proclamation relative to the 
new Colonies, and, whatever the legal sense conveyed by the Words of that 
Proclamation may be, of which I pretend not to be a Judge, I certainly know 

^ Wills, earl of Hillsborough, was appointed first secretary of state for the colonies on the creation of 
that department in 1768. 
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what was the Intention of those who drew the Proclamation, having myself been 
concerned therein; And 1 can take upon me to averr, that it never entered into 
Our Idea to overturn the Laws and Qustoms of Canada, with regard to Property, 
but that Justice should be administered agreably to them, according to the 
Modes of administering Justice in the Courts or Judicature in this Kingdom, as 
is the Case in the County of Kent, and many other parts of England, where 
Gavel-kind Borough-English and several other particular customs prevail, altho* 
Justice is administered therein according to the Laws of England. 

It was most unfortunate for the Colony of Quebec, that weak, ignorant, and 
interested Men, were sent over to carry the Proclamation into Execution, who 
expounded it in the most absurd Manner, oppressive and cruel to the last Degree 
to the Subjects, and entirely contrary to the Royal Intention. The Distance of 
the Colony, the Dilliculties arising from many Circumstances, unnecessary for me 
to enumerate, and the Differences of Opinion occasioned by various Causes, have 
prevented, as yet, the necessary Measures from being taken, to correct this 
original and faCal Mistake ; But I trust I shall soon be impowered to signify His 
Majesty’s Pleasure, to you, to carry into Execution, such as will not only relieve 
His Majesty’s new Subjects from the uncertain, and consequently unhappy 
Situation, they are now in ; but give them entire Satisfaction for the future, by 
securing to them their Property upon a stable Foundation, and rendering the 

Colony more flourishing and happy than it has ever been. 

****** 

I am &c. 

Hillsborough. 


My Lord, 


XXIII 

CARLETON TO SHELBURNE 
[Trans. : Shortt and Doughty.] 

Quebec, 20th Jan. 1768. 


I have found in Canada, what I believe may be found everywhere, The People 
fond of the Laws and Form of Government they have been educated under, 
tho’ scarcely a Man that knows one sound Principle of Government, or Law; 
Three or four of the old Subjects, about a year ago, brought me the rough Draft 
of a Petition for a general Assembly, and hoped, I had no Objection to their 
having it signed by all the British, who wished to have one called ; I told them, 
I had many Objections to great numbers signing a Request of any Kind, that 
it seldom conveyed the sincere Desire of the Subscribers, that it had an Appear- 
ance of an Intention to take away the Freedom of granting or refusing the 
Request ; 1 had no Objection to Assemblies in General, yet such was the peculiar 
Situation of Canada, tho’ I had turned that Matter often in my Thoughts, I could 
hit off no Plan that was not liable to many Inconveniencies, and some Danger ; 
That perhaps they might be more fortunate, and I should think myself obliged 
to them, if they would shew me one, that could be of advantage to the Province, 
and the King's Service, assuring them, such a Plan wanted no Petitions to re- 
commend it to me: about a Month after, they asked me, if I had considered of 
their Request, and I repeated my former Answer; since which I have often urged 
them, of my own Accord, to let me have their scheme for an Assembly, and to 
inform me, who they thought should be the Electors, and who the Representa- 
tives, but to no Purpose ; so that I imagined, they had laid aside all Thoughts of 
the Kind, till lately one John McCord, who wants neither Sense nor Honesty, 
and formerly kept a small Ale House in the poor Suburbs of a little Country 
Town in the North of Ireland, appearing zealous for the Presbiterian Faith, and 
having made a little Money, has gained some Credit among People of his Sort ; 
this Person purchased some Spots of Ground, and procured Grants of more, close 
to the Barracks, where he run up Sheds, and placed poor People to sell his 
Spirits to the Soldiers, flnding that his lucrative Trade has lately been checked, 
by inclosing the Barracks to prevent the Soldiers getting drunk all Hours of the 
Day and Night, He has commenced Patriot, and with the Assistance of the late 
Attorney General, and three or four more, egged on by Letters from Home, are 
at work again for an Assembly, and purpose having it signed by all they can 
influence: On the other Hand the better Sort of Canadians fear nothing more 
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than popular Assemblies^ which, they conceive, tend only to render the People 
refractory and insolent ; Enquiring what they thought of them, they said, they 
understood some of our Colonies had fallen under the King's Displeasure, owing 
to the Misconduct of their Assemblies, and that they should think themselves 
unhappy, if a like Misfortune befell them. It may not be improper here to 
observe, that the British Form of Government, transplanted into this Continent, 
never will produce the same Fruits as at Home, chiefly, because it is impossible 
for the Dignity of the Throne, or Peerage to be represented in the American 
Forests ; Besides, the Governor having little or nothing to give away, can have 
but little Influenee; in Place of that, as it is his Duty to retain all in proper Sub- 
ordination, and to restrain those Oflicers, who live by Fees, from running them 
up to Extortion; these Gentlemen, put into Ofllces, that require Integrity, 
Knowledge and Abilities, because they bid the highest Rent to the Patentee, 
flnding themselves checked in their Views of Profit, are disposed to look on the 
Person, who disappoints them, as their Enemy, and without going so far as to 
forfeit their Employments, they in general will be shy of granting that Assistance, 
the King's Service may require, unless they are all equally disinterested or 
equally Corrupt. It therefore follows^ where the executive Power is lodged with 
a Person of no Influence, but coldly assisted by the rest in Oflice, and where the 
two first Branches of the Legislature have neither Influence, nor Dignity, except 
it be from the extraordinary Characters of the Men, That a popular Assembly, 
which preserves it's full Vigor, and in a Country where all Men appear nearly 
upon a Level, must give a strong Bias to Republican Principles ; Whether the 
Independent Spirit of a Democracy is well adapted to a subordinate Government 
of the British Monarchy, or their uncontrolable Notions ought to be encouraged 
in a Province so lately Conquered, and Circumstanced as this is, I with great 
Humility submit to the Superior Wisdom of His Majesty’s Councils: for my own 
part, I shall think myself Fortunate, if I have succeeded in rendering clear 
Objects, not allways distinctly discernable at so great a Distance. 

I am, etc., 

Sgd. Guy Carleton. 

XXIV 

To the Earl of Hillsborough 

A DRAUGHT ^ of An Intended Report of the Honourable the Governor in Chief 
and the Council of the Province of Quebec to the King’s most Excellent 
Majesty in his Privy Council; concerning The State of the Laws and the 
Administration of Justice in that Province. 

[Trans. : Shortt and Doughty.] 


. His excellency has thought fit to mention only one method of settling 
the laws of the province, which he strongly recommends to his Majesty, as the 
only way of doing justice and giving satisfaction to the Canadians, which is, to 
continue the laws of England with respect to criminal matters, but to revive the 
whole body of the French laws that w'ere in use there before the conquest with 
respect to civil matters . . . 


XXV 

ATTORNEY GENERAL MASEIRES’ CRITICISM OF GOVERNOR 
CARLETON’S REPORT ON THE LAWS OF THE 
PROVINCE, 1769 

[Trans. : Shortt and Doughty.] 

• ••••• 

Your Majesty’s attorney general of this province approves that part of the 
foregoing report which gives an account of the constitution of the government 
of this province during it’s subjection to the French king, and believes the said 

^ Francis Mas^res drew up a draft report on the state of law and justice in Quebec, which was handed 
over to Carleton on February 27, 1769. Carleton did not approve of it and another report was drawn up 
containing Carleton *s ideas, which are those of this document. The entire r^rt was not available 
when Shortt and Doughty edited their Documents . It has since been found, along with a lost rraort 
from the chief justice, Hey, in £ing*s MS. 207 (Brt. Mus.), and both are printed in Kennedy, W.P.M. 
The Laws of Quebec, 1767-1770, (Ottawa, 1930.) 
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account to be true in most particulars ; but he cannot assent to that part of Ihc 
said report which suggests to your Majesty the expediency of reviving the whole 
of the French laws in civil matters, for the following reasons. 

In the first place, he thinks it will be a deviation from that plan of conduct 
which your Majesty has hitherto thought fit to pursue with respect to this 
province ever since the conquest of it by your Majesty’s arms in 1760, which he 
conceives to have been, to endeavour to introduce the English laws and the 
English manner of government into it, and thereby to assimilate and associate 
this province to your Majesty’s other colonies in North America, and not to keep 
it distinct and separate from them in religion, laws, and manners, to all future 
generations. He conceives that if this latter system had been that which your 
Majesty had adopted, your Majesty would have given orders to your general. 
Sir Jeffery Amherst, to whom this province was surrendered, to keep up, from 
the first moment of the conquest, all the courts of justice that were at that time 
in being in the colony, and even the several officers that composed them, upon 
the same footing on which they then subsisted. But as your Majesty’s said 
general did immediately suppress all the former jurisdictions, and erect military 
councils in their stead, and in the articles of capitulation refused io promise the 
inhabitants of this province the continuance of the custom of Paris, and the other 
ancient laws and usages by which they had been governed, though requested in that 
behalf by the French general ; and as your Majesty did afterwards, in the fourth 
article of the definitive treaty of peace in 1763, engage to indulge your new 
Canadian subjects even in the delicate and important article of the free exercise 
of their religion, only so far as the laws of England will permit; — and as your 
Majesty, by your royal proclamation of the Hh of November, ^ 1763 did encourage 
your British and other ancient subjects to go and settle in this and the other new- 
crected governments, and did promise them, as excitement thereunto, the 
immediate enjoyment of the benefit of the laws of England; — and as your Majesty 
did afterwards, by your commission of vice admiral of this province granted to 
Cleneral Murray, expressly introduce all the laws of the English courts of admiralty 
into this province; and by your commission to the same gentleman to be captain 
general and governour in chief of this province, did direct him to summon an 
assembly of the freeholders and planters in this province, and in conjunction 
with them to make laws and ordinances not repugnant io the laws of England, by 
which it seems to be pre-supposed that the laws of England were already intro- 
duced there ; and did in other parts of the said commission allude to divers of the 
laws of England as being already in force here, as particularly the laws relaling 
to the oaths of abjuration and supremacy, and the declaration against transub- 
stantiation — From these several exertions of your Majesty’s royal authority in 
favour of the laws of England, your Majesty’s attorney general of this province 
humbly collects it to have been your Majesty’s gracious intention to assimilate 
this province in religion, laws, and government to the other dominions belonging 
to your Majesty’s crown in North America ; he therefore conceives that the im- 
mediate revival of all the French laws relating to civil suits in this province, in 
the manner suggested in the foregoing report, will have at least the appearance of 
a deviation from the plan of conduct which your Majesty has hitherto adopted, 
and of a step towards a preference of the contrary system of keeping this province 
distinct from and unconnected with, all your Majesty’s other colonies in North 
America: and this appearance he humbly conceives to be itself a considerable 
inconvenience, and very fit to be avoided, unless very strong reasons of justice 
or policy made such a measure necessary, which he does not conceive to be the 
case; for, on the contrary, he apprehends that the said total revival of the 
custom of Paris, and all the other French laws relating to civil suits, will be 
attended with the following additional inconveniences. 

In the first place, it will make it difficult for any of your Majesty’s English 
subjects to administer justice in this province, as it will require much labour and 
study, and a more than ordinary acquaintance with the French language to 
attain a thorough knowledge of those laws. 

In the next place, it will keep up in the minds of your Majesty’s new Canadian 
subjects the remembrance of their former government, which will probably be 
accompanied with a desire to return to it. When they hear the custom of Paris, 
and the parliament of Paris, and its wise decisions, continually appealed to as the 
measure of justice in this country, they will be inclined to think that government 
1 An error for ‘October.’ .(See No. VII.) 
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to be best, under which those wise laws could most ably bo administered, which 
is that of the French king; which, together with the continuance of their attach- 
ment to the Popish religion, will keep them ever in a state of disaffection to your 
Majesty's government, and in a disposition to shake it off on the first opportunity 
that shall happen to be afforded them by any attempt of the French king to 
recover this country by force of arms. 

And in the third place, it will discourage your Majesty's British subjects from 
coming to settle here when they see the country governed by a set of laws, of 
which they have no knowledge and against which they entertain (though perhaps 
unjustly) strong prejudices. 

Your Majesty's attorney general of this province is further of opinion, that the 
body of your Majesty's new Canadian subjects are by no means either so dis- 
tressed or so discontented by the introduction of the English laws into this 
province as they are represented in the foregoing report: at least he has seen no 
proofs of either such great distress or high discontent. What he has principally 
observed to be the subject of their complaints has been, either the expence or the 
dilatoriness of our law-proceedings ; which he therefore conceives stand in need 
of reformation: and he is of opinion, that to establish three courts of general 
jurisdiction in all matters criminal as well as civil in the province, to sit every 
week in the year (with a very fe,w exceptions) in the towns of Quebec, Three 
Rivers, and Montreal, would be the most adequate remedy for these complaints. 

And as to the substance of the laws which are to be henceforwards admitted 
in this province, he conceives that the best way of all to settle these would be to 
make a code of them, that should contain all the laws of every kind, criminal as 
well as civil, that were intended to be of force here, to the exclusion of all other 
laws, both French and English, that were not inserted in the said code ; by which 
means all pretence would be taken away both from the French and British 
inhabitants of this province for complaining that they are governed by unknown 
laws. This he conceives to be a work of difnculty indeed, but by no means im- 
practicable ; and he apprehends that it would be a work of very great utility to 
the province, even though it should be very imperfectly executed, and many 
important articles should happen to be omitted in it ; provided only that those 
things that were inserted in it were useful and reasonable, and set forth in a clear 
and proper manner: because he apprehends that the rules so inserted would be 
sulTicient to govern at least all the common cases that would happen in the 
ordinary course of human affairs, such as descents in the right line, the right of 
representation in grand-children whose parents are dead, the dower of widows, 
the rents and services due to seigniors, the obligations and duties due from them 
to their tenants, the seignior's right to the common mutation fines, his right of 
pre-emption of his tenant's land when the tenant is disposed to sell it, the rules 
of evidence in courts of justice, the solemnities necessary to be observed to give 
validity to a deed or will, and the like obvious and important matters ; which 
would be sufficient to prevent the province from falling into confusion. And as 
to the nicer cases which might be omitted in such a code, they might afterwards 
be supplied by particular ordinances passed from time to time for that purpose. 

But if this measure of making such a code of laws should not be thought 
adviseable, your Majesty's attorney general of this province is humbly of opinion 
that it would be most expedient to let the English law continue to subsist in this 
province as the general law of the province, and to pass an ordinance to revive 
those of the former French laws which relate to the tenure, inheritance, dower, 
alienation, and incumbrance of landed property, and to the distribution of the 
effects of persons who die intestate. His reasons for thinking that the French 
laws upon these heads ought to be revived, are as follows. 

These heads of law are three in number: First, those relating to the tenures of 
land in this province, or the mutual obligations subsisting between landlords and 
tenants with respect to them. Secondly, the laws relating to the power and 
manner of aliening, mortgaging, and otherwise incumbering landed property. And 
Thirdly, the laws relating to dower, inheritance and the distribution of the effects 
of persons who die intestate. And these several heads of law ought, as he humbly 
apprehends, to be revived in this province upon separate and distinct grounds. 

The laws of tenure, he conceives, ought to be considered as having been 
already granted by your Majesty to your new Canadian subjects by that article 
in the capitulation of 1760,^ by which your Majesty's general granted them the 
* See No. V, Capitulstioofl of Montreal, Article zzxyii. 
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enjoy menl of all their estates ^ both noble and ignoble^ and by the permission given 
them by your Majesty in the definitive treaty of peace in 1763,* to continue in 
the possession of them ; these laws being essentially necessary to such possession 
and enjoyment. Such arc the laws relating to the quit-rents due by the freeholders, 
who hold by rent-service, to the seigniors, the mutation-fines, the right of pre- 
emption, and the rights of escheat in certain cases; all which constitute the 
principal part of the property of the seigniors. 

But the laws relating to the power and manner of aliening, mortgaging, and 
otherwise incumbring, landed property, are not, as he apprehends, absolutely 
necessary to the enjoyment of the lands themselves, and therefore ought not to 
be reckoned quite so sacred and unchangeable as the laws of tenure themselves. 
Yet he conceives them to be very nearly connected with those laws, and almost 
dependant upon them, so that they could not be changed in any considerable 
degree without diminishing the value of the lands themselves, by means of the 
practical difficulties that would occur in making use of the new modes of con- 
veying land that would be established in their stead ; and therefore he thinks that 
they ought to be continued. And further, he conceives it will be the more neces- 
sary to revive or continue the French laws upon the subject, in order to prevent 
the introduction of the English laws upon the same subject, namely, the doctrine 
of estates-tail, the statute de donis, the method of defeating that statute by 
common recoveries, the doctrine of fines, the statute of uses, and the doctrine of 
uses in general, and other nice doctrines relating to real estates, which are full of 
so much subtlety, intricacy, and variety, that, if they were to be introduced into 
this province, they would throw all the inhabitants of it, without excepting even 
the English lawyers, into an inextricable maze of confusion. For these reasons 
he apprehends that the English laws upon this subject ought never to be intro- 
duced here ; and that the former laws of the province relating to it ought for the 
present to be revived. 

Lastly, as to the French laws concerning dower and the inheritance of lands 
and the distribution of the goods of intestates, with respect to such marriages as 
have been contracted, and such deaths as have happened, since the establishment 
of the civil government in this province, your Majesty’s attorney general of this 
province is humbly of opinion, that those laws ought not to be considered as 
necessary appendages to the property of your Majesty’s Canadian subjects in 
this province, and as having tliereforc been granted to them by implication in the 
articles of capitulation and the definitive treaty of peace; because they do not 
affect the property, or the rights, of the Canadians then in being, to whom alone 
those grants were made, but only guide and determine the course and devolution 
of that property after their deaths among persons that were then unborn. This, 
therefore, he conceives to be a matter upon which the authority of a legislator 
may properly be exercised. And he further apprehends, that in some time hence 
a change of the laws relating to these subjects, and especially of those relating 
to dower and the inheritance of land, would be highly beneficial to this province, 
the present excessive subdivision of the lands, by repeated partitions of them 
amongst numerous families, being productive of considerable inconveniences. 
But this, he apprehends, need not be done at present ; and he conceives, that, if 
ever it should be thought adviseable to do it, it ought to be done by a full and 
express declaration beforehand of the time at which the proposed changes should 
take place, with a power given to such persons as disliked them to prevent their 
taking place in their respective families by express provisions and agreements to 
the contrary, and should be accompanied with such temperaments and modifica- 
tions as should make the adopting them be in a manner the voluntary act of the 
persons who were affected by them. But for the present he conceives it might be 
better to postpone those important changes, and to revive the ancient laws of this 
province concerning inheritance and dower, and the distribution of intestates 
estates, as well as those relating to the tenures of land and the power and manner of 
aliening and mortgaging and otherwise incumbring it. And this one ordinance, 
reviving the said ancient laws relating to landed property and the distribution 
of the effects of persons who die intestate, would, as he conceives, be sufficient to 
preserve the tranquillity of the province, and to give satisfaction to the bulk of 
the Canadians: at least, he apprehends it would be enough to begin with: and if, 
upon trial, it should be found necessary to revive some other of the French laws 
that formerly subsisted in this province, it might be done by another ordinance 
X SeeNo. VI, Treaty of Pjuig, Article iv, 

a 
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or two, that might be passed for that purpose, when the necessity of them should 
become apparent. By such an ordinance as is above mentioned passed at present, 
and by the establishment of an easy and cheap method of administering justice 
in this province with suflicient expedition, he conceives that the far greater part 
of your Majesty’s Canadian subjects would be contented. This therefore is what 
he humbly presumes to recommend to your Majesty as the best method which he 
can suggest for the settlement of the laws of this province, after the fullest con- 
sideration of this difllcult and important subject. 

Francis Maseres, 
Attorney General. 

Quebec, September 11th, 1769. 


XXVI 

CARLETON TO HILLSBOROUGH 
[Trans.; Brymner, Canadian Archives Reporl (1890).] 

Quebec, 28th March, 1770. 

My Lord, 

Herewith inclosed, I transmit to your Lordship an Ordinance,* just published 
to correct the ill consequences of the clause therein repealed, and to put an end 
to the improper and oppressive use made thereof in some Parts of this Province, 
a measure become so necessary to the Ease and Happiness of the People, and in 
the end to the King’s Interests, that it would have been highly injudicious to have 
cither delayed or suspended their Relief any longer. 

Your Lordship has been already informed that the Protestants, who have 
settled or rather sojourned here since the Conquest, are composed only of Traders, 
disbanded Soldiers, and ohicers, the latter one or two excepted, below the Rank 
of Captain ; of those in the Commission of the Peace, such as prospered in Business, 
could not give up their Time to sit as Judges, and when several from accidents 
and ill Judged undertakings, became Bankrupts, they naturally sought to repair 
their broken Fortunes at the expense of the People ; Hence a variety of Schemes 
to increase the Business and their own Emoluments, Bailiffs, of their own creation, 
mostly French soldiers, either disbanded or Deserters, dispersed through the 
Parishes with blank Citations, catching at every little Feud or Dissension among 
the People, exciting them on to their Ruin, and in a manner forcing them to 
litigate, what, if left to themselves, might have been easily accommodated, putting 
them to extravagant Costs for the Recovery of very small sums, their Lands, at 
a time there is the greatest scarcity of money, and consequently but few Pur- 
chasers, exposed to hasty sales for Payment of the most trifling Debts, and the 
money arising from these sales consumed in exhorbitant Fees, whils the Creditors 
reap little Benefit from the Destruction of their unfortunate Debtors ; This, my 
Lord, is but a very faint sketch of the Distresses of the Canadians, and the cause 
of much Reproach to our national Justice, and the King’s Government. 

In my last Tour through the Country, the outcry of the People was general, 
the inclosed copy of a Letter I received, at my return to this Place, from a very 
sensible old Captain of the Militia, is exactly the Language of all I met in this 
Progress, and some recent instances could be brought of their Resistance to 
Officers of Justice, acting illegally indeed, a strong symptom among many others 
of their Patience being near exhausted. 

But among other Reasons, besides the foregoing, (which 1 am apt to believe, 
your Lordship will, however, think fully sufficient) that might be alleged for the 
Expediency of reducing the Justices of the Peace to nearly the same Power, they 
have in England, and of reviving Part of the ancient mode of administering 
Justice in this Province, there was one, which had due weight, and that was the 
confusion arising from so many different Jurisdictions, all acting upon different 
Ideas and Notions, to the great Perplexity of the honest Part of His Majesty’s 
new Subjects, and of which the cunning and ill designing among them did not 
neglect to make their advantage ; and if your Lordship only considers, that the 
new Residents here, since the Conquest came not only from all Parts of the King’s 
extensive Dominions, but from all Parts of the World beside, there is no great 
Reason to wonder at that variety of sentiment in Regard to what is right or wrong, 
* The onliuance is in Sbortt and Doughty, pp. 401 ff. 
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and that in general being men of no great Learning, or extraordinary abilities, 
they should conform their notions of Justice, to what they had formerly seen 
practiced, rather than to the present circumstances of things in this Province. 

By the present Plan, it is intended, that the King's Judges, paid by the Grown, 
may in future chiefly, if not altogether, take cognizance of matters of Property, 
which of course, will produce a greater uniformity in the Administration of 
Justice, and as these Gentlemen enjoy Salaries, it will be more incumbent upon 
them, in point of Interest, as well as for their Honor and Reputation, to give 
Satisfaction to the Publick, than it ever can be upon those, who for their daily 
subsistence depend mecrly upon the Emolument of Ollice, which it will conse- 
quently ever be their Interest to enhance. 


XXVII 

CASE OF THE BRITISH MERCHANTS TRADING TO QUEBEC, 17741 
[Trans. : Shortt and Doughty.] 

The Case of the British Merchants trading to Quebeck, and others of his 
Majesty’s natural-born Subjects, who have been induced to venture their 
Property in the said Province on the Faith of his Majesty’s Proclamation, and 
other Promises solemnly given. 

The king’s most excellent majesty was graciously pleased, by his royal pro- 
clamation of the seventh of October, one thousand seven hundred and sixty-three,® 
passed under the great seal of Great-Britain to invite his loving subjects, as well 
of his kingdoms of Great-Britain and Ireland, as of his colonies in America, to 
resort to the said province of Quebeck, and the other provinces then lately ceded 
to his majesty by the French king, in order to avail themselves, with all con- 
venient speed, of the great benefits and advantages that must accrue therefrom 
to their commerce, manufactures, and navigation ; and as an encouragement to 
them so to do, to publish and declare that his said majesty had, in the letters 
patent under the great seal of Great-Britain, by which the new governments in 
the said ceded countries had been constituted, given express power and directions 
to his governours in the said new colonies, that so soon as Ihe stale and circumstances 
of the said new colonies would admit thereof, they should summon and call general 
assemblies within the said governments, in such manner and form as is used and 
directed in those colonics and provinces in America which were under his 
majesty’s immediate government; and that his majesty had also given powers 
to the said governours, with the consent of his majesty’s councils of the said 
province, and the representatives of the people in the same, so to be summoned 
as aforesaid, to make, constitute and ordain laws, statutes, and ordinances for the 
publick peace, welfare, and good government of his majesty’s said colonies, and 
of the people and inhabitants thereof, as near as may be agreeable to the laws of 
England, and under such regulations and restrictions as are used in other colonies ; 
and was pleased further to declare, that in the mean lime, and until such assemblies 
could be called as aforesaid, all persons inhabiting in, or resorting to, his majesty's 
said colonies might confide in his majesty's royal protection for the enjoyment of the 
benefits of the laws of England ; and that for that purpose his majesty had given 
power, under the great seal, to the governours of his majesty’s said new colonies 
to erect and constitute, with the advice of his majesty’s councils of the said 
provinces respectively, courts of judicature and publick justice within the said 
colonies, for the hearing and determining all causes, as well criminal as civil, 
according to law and equity and as near as may be, agreeably to the laws of England, 

And in pursuance of the said proclamation, and of the commission of captain- 
general and governour in chief of the said province of Quebeck, granted to 
major-general Murray, in the following month of November, one thousand seven 
hundred and sixty-three, and by him received and published in the month of 
August of the following year, one thousand seven hundred and sixty-four, the 
said major-general Murray did, with the advice of his Majesty’s council of the 
said province, make and publish an ordinance * of the said province on the seven- 
teenth day of September, in the same year, one thousand seven hundred and 
sixty-four, for erecting and constituting courts of judicature; and by the said 

‘ This document has been selected out a number, as it provides a good summary of the case for the 
minority in Canada. » See No. VII. . • See No. IX. 
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ordinance did erect two principal courts of judicature, called the Courts of King's 
Bench, and Common Pleas; and did by the said ordinance give power and 
authority to the chief justice of the province, before whom the said court of 
King's Bench was to be held, to hear and determine all criminal and civil causes, 
agreeably to the laws of England, and the ordinances of the said province ; and 
did likewise, by the said ordinance direct and command the judges of the said 
second court, called the Court of Common Pleas, to determine all matters brought 
before them agreeably to equity, having regard nevertheless to the laws of 
England, as far as the circumstances and then present situation of things would 
admit, until such time as proper ordinances for the information of the people 
could be published by the governour and council of the said province, agreeable 
to the laws of England. 

And on the sixth day of November, in the same year, one thousand seven 
hundred and sixty-four, another provincial ordinance ^ was published by the said 
governour Murray, and his majesty’s council of the said province, for the sake 
of quieting the minds of his majesty’s new Canadian subjects, and removing the 
apprehensions occasioned by the said introduction of the laws of England into 
the said province, by which it was ordained and declared, that until the tenth 
day of August then next ensuing, that is, in the year of our Lord one thousand 
seven hundred and sixty-ilve, the tenures of the lands, in respect of such grants 
as were prior to the cession of the said province, by the definitive treaty of peace 
signed at Paris, on the tenth day of February, one thousand seven hundred and 
sixty- three, and the rights of inheritance, as practised before that period, in such 
lands or effects of any nature whatsoever, according to the custom of the said 
country, should remain to all intents and purposes the same, unless they should 
be altered by some declared and positive law. 

And the said two ordinances have been transmitted to his majesty, and never 
disallowed by him, and are therefore generally understood by his majesty’s 
British subjects in the said province, to have received the sanction of his majesty’s 
royal approbation ; and in consequence of the said two ordinances, together with 
the proclamation aforesaid of the seventh of October, one thousand seven 
hundred and sixty-three, and the two commissions of governour in chief of the 
said province, granted successively to major-general Murray and major-general 
Carleton, which seem in every part of them to pre-suppose that the laws of 
England were in force in the said province of Quebeck, being full of allusions and 
references to those laws on a variety of different subjects, and do not contain any 
intimation of a saving of any part of the laws and customs that prevailed in the 
said province in the time of the French government, we the British merchants 
trading to Quebeck, and all the ancient British subjects residing in the said 
province have been made to understand and believe, that the laws of England 
have been introduced into the said province, and that they have had the sanction 
of his majesty’s royal word, that they should continue to be observed in the said 
province. 

We cannot therefore but express our surprise and concern at hearing that a 
bill* is now brought into parliament, by which it is intended, that the said royal 
proclamation of October, one thousand seven hundred and sixty-three, and the 
commission under the authority whereof the government of the said province is 
at present administered, and all the ordinances of the said province, relative to 
the civil government and administration of justice in the same, and all commis- 
sions to judges and other officers of the same, should be revoked, annulled and 
made void. 

We humbly beg leave to represent, that many of us have, through a confidence 
in the said royal proclamation, and other instruments proceeding from, and 
allowed by, his majesty’s royal authority, ventured to send considerable quanti- 
ties of merchandize into the said province, and to give large credits to divers 
persons residing in the same, both of his majesty’s new Canadian subjects, and of 
his antient British subjects, who have, through a like confidence in the said pro- 
clamation, resorted to, and settled themselves in, the said province. And that 
we have employed our property and credit in this manner, in a firm belief, that 
we should have the remedies allowed us by the laws of England for the security and 
recovery of it ; and that if we had supposed the French laws, which prevailed in the 
said province under the French government, to be still in force there, or to be intended 
to be revived in the same, we would not have had any commercial connections with 
i See No. Xn. « i.«. The Quebec Act (No. XXXI). 
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the inhabitants of the said province, either French or English. And therefore 
we beg leave to represent, that we think ourselves intitled, upon the mere grounds 
of justice, (without desiring any favour to be shewn us on the account of our being 
his majesty's antient, and faithful, and protestant subjects, that are attached to 
his ro)^l person and government by every tie of religion, interest, and habitual 
duty and affection) to insist that, if it be resolved to persist in this new measure 
of reviving all the former laws of Canada concerning property and civil rights, 
and abolishing the laws of England that have prevailed there in their stead since 
the establishment of the civil government in one thousand seven hundred and 
sixty-four, the execution thereof may at least be postponed until we shall have 
had sufficient time to withdraw our effects from the said province, and obtain pay- 
ment of the debts which are owing to us in the same, by the remedies and methods 
of trial allowed and appointed by the laws of England in that behalf; through a 
reliance on which remedies and methods of trial we were induced to venture our 
said effects there, and permit those debts to be contracted. And this time, we 
humbly represent, cannot well be less than three years. 

We further beg leave to represent, that we apprehend his majesty’s former 
conduct in introducing the laws of England into the said province by his pro- 
clamation and other instruments aforesaid, to have been in no wise unusual, or 
severe, or particularly harsh, with respect to his new Canadian subjects, nor to 
have been unexpected by them, but to have been the natural and known conse- 
quence of the conquest and cession of the country to his majesty by the late 
peace, according to the policy of the crown of Great-Britain on the occasion of 
similar conquests in former times. And we particularly beg leave to observe, that 
the whole law of England has been introduced into the kingdom of Ireland, in 
consequence of the conquest of it by the arms of England, without any the least 
mixture of the antient Irish laws, even upon the subjects of tenures and descents of 
land ; and no inconvenience has been found to follow from it ; but, on the contrary, 
the similitude of laws is at this day a strong ground of union and mutual affection 
between the inhabitants of the two countries. And the like has been done with 
respect to the principality of Wales ; in which the English law is the only law that 
has been allowed for more than two hundred years past: and the like good effects 
have followed from it. And in the last century, upon the conquest of the province 
of New-York, then called the New Netherlands, from the Dutch, the same policy 
was observed, and the Dutch laws were totally abolished, and the English laws 
introduced in their stead, which have prevailed there ever since. And yet, at that 
time, the Dutch settlers in that province were very numerous, and from them 
much the greater part of the present inhabitants are descended. And in con- 
formity to these examples, we did conceive his most gracious majesty to have 
intended to introduce the laws of England, by his proclamation aforesaid, into 
the four new governments of Granada, East Florida, West Florida, and Quebeck, 
instead of the French and Spanish laws, which had prevailed therein under the 
former governments. And we conceive this conduct of his most gracious majesty, 
to have been no way derogatory to the articles of capitulation, granted to his 
Canadian subjects by general Amherst, upon the surrender of the whole country 
to his majesty’s arms in September, one thousand seven hundred and sixty; 
because, when the French general expressly demanded, in one of the articles of 
capitulation,^ ** That the French and Canadians should continue to be governed 
according to the custom of Paris, and the laws and usages established for that 
country, and that they should not be subject to any other imposts than those 
that were established under the French dominion ; ” the said general Amherst, 
in his answer to the said demand, declares, That they become the king's subjects 
thereby avoiding to tie up and preclude his late majesty, and his royal successors, 
from making such changes in the laws and taxes of the said province, as to his 
royal wisdom should seem meet. 

We further beg leave to represent, that we are most especially anxious for the 
preservation of those parts of the English law which relate to matters of naviga- 
tion, commerce, and personal contracts, and the method of determining disputes 
upon those subjects by the trial by jury, and likewise for those parts of it which 
relate to actions for the reparation of injuries received, such as actions of false 
imprisonment, and of slander, and of assault, and whatever relates to the liberty 
of the person, and most of all for the writ of habeas corpus, in cases of imprison- 
ment ; which we take to be, in the strongest and most proper sense of the words, 
> SeeNo. V,Sectioiig.41and42. 
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one of the benefits of the laws of England, of which his majesty has promised us the 
enjoyment by his proclamation above-mentioned, and which we apprehend to be 
a part of the English system of jurisprudence, to which our new Canadian fellow- 
subjects will not object. 

And we beg leave to represent, that the province of Quebeck has thriven 
exceedingly, both in agriculture and trade, since the establishment of the civil 
government of the province, and the introduction of the English laws into the 
same ; having exported last year about three hundred and fifty thousand bushels 
of corn; whereas, in the time of the French government, they exported none at 
all, and produced hardly enough for their own subsistence. 

And we further beg leave to represent, that much the greater part of this trade 
is carried on by his majesty's old British subjects in the said province ; by which 
they may justly claim to themselves the merit of having been the principal 
promoters of the late great improvement of the province. 

And we further beg leave to represent, that we by no means object to a revival 
or continuance of the former French laws concerning the tenures of land, and the 
methods of alienating and conveying land, nor even concerning the inheritance 
of land belonging to Canadians borii, or to be born, of marriages already con- 
tracted ; nor concerning dower, or the other civil rights of either men or women 
resulting from the matrimonial contract, so far as they relate to marriages already 
contracted. And we conceive that the revival of the French laws in these particu- 
lars, with full powers given to the Canadians of future times to continue them in 
their respective families at their pleasure by marriage-agreements, last wills, or 
deeds in their life-time, would be sufficient to give full satisfaction to the bulk 
of his majesty’s new Canadian subjects, and make them acquiesce very chearfully 
in the general establishment of the laws of England, in conformity to his majesty’s 
proclamation above-mentioned, upon all other matters. 

And we further beg leave to represent, that several of his majesty’s Old British 
subjects are possessed of a considerable quantity of landed property in the said 
province, and that others of them are daily becoming so : and hereupon we will 
venture to affirm, that sixteen of the seigniories of that province, and some of 
them the most valuable ones in the country, are in the hands of the said Old 
British subjects. 

And we further beg leave to represent, that, in consequence of his majesty’s 
most gracious promise contained in his proclamation aforesaid, that, as soon as 
the situation and circumstances of the said province would permit, an assembly 
of freeholders and planters of the same should be called by his majesty’s gover- 
nour thereof, which, in conjunction with the said governour, and his majesty’s 
council of the said province, should have power to make laws and ordinances for 
the welfare and good government of the said province, we have constantly enter- 
tained hopes that an assembly of the freeholders of the same would soon be estab- 
lished, and that we should enjoy the benefits resulting from that free and equit- 
able method of government in common with the inhabitants of the adjoining 
provinces of North-America. 

And therefore we beg leave to represent, that we have been very greatly 
alarmed by that part of the bill now before parliament, which seems to cancel the 
said most gracious promise of our sovereign, and to deprive us of all hopes of 
obtaining the establishment of a general assembly of the freeholders of the said 
province, and to establish in the stead thereof a very different mode of govern- 
ment in the said province, by a legislative council, consisting of persons appointed 
by, and removeable at the pleasure of, the crown ; more especially as the said new 
mode of government, (which we presume nothing but some urgent and very 
peculiar circumstances of necessity can be thought a sufficient reason for adopt- 
ing) is not limited in the said bill to continue for only a certain small number of 
years, after which they might hope to have an assembly in the said province, 
agreeably to the said royal promise, but is established in very general terms, that 
remove that agreeable prospect out of their sight. 

We further beg leave to represent, that we have hitherto been made to under- 
stand, that the reason of the omission of his majesty’s governours of the said 
province to call a general assembly of the freeholders of the same, from the first 
establishment of the civil government thereof, in the year one thousand seven 
hundred and sixty-four, to the present time, according to the powers and direc- 
tions given them by his majesty in that behalf, in their commissions of captain- 
general and governour in chief of the said province, has been the difflculty of 
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finding a suflicient number of subjects of his majesty in the said province properly 
qualified, in all respects, to be members of such assembly, according to the direc- 
tions of the said commissions, which required, that all persons who should become 
members either of the said assembly of the freeholders of the said province, or of 
his majesty’s council of the same, should take the oath of abjuration of the pope’s 
power, and subscribe the declaration against transubstantiation, as well as take 
the oath of allegiance and the oath of abjuration of the pretender’s right to the 
crown of these realms, before they were admitted to sit and vote in such assembly 
and council. And this objection, we beg leave to represent, is now thought, by 
persons well acquainted with the said province, to be at an end, there being now 
a sufficient number of freeholders in the said province to constitute a house of 
assembly, willing and ready to take the said oaths and declaration ; in proof of 
which we beg leave to inform this honourable house, that a petition has been 
lately presented to his majesty from the British and protestant inhabitants of the 
said province, signed by a great number of persons of that description, requesting 
his majesty to summon and call such a general assembly of the freeholders of the 
said province, and assuring him that there are a suflicient number of persons in 
the said province qualified according to the direction of his majesty’s commission 
for that purpose, and humbly representing to his majesty, that the situation and 
circumstances of the said province are at present such, as not only render the said 
measure of establishing a general assembly practicable, but likewise make it to 
be highly expedient for the regulation and improvement of the said province. 

And we beg leave further to represent, that if it be thought inexpedient on the 
one hand to constitute a house of assembly, consisting of protestants only, agree- 
ably to the directions of his majesty’s commissions before-mentioned, on account 
of the great superiority of the numbers of the Homan-Catholicks in the said 
province, who would thereby be excluded from sitting in such assembly ; and, on 
the other hand, it be thought, dangerous to summon a general assembly into which 
the Roman-Catholicks should be admitted indiscriminately with the protestants ; 
and, on account of this twofold difficulty, it be judged necessary to have recourse 
to the new method of government above-mentioned, by investing a council of 
persons nominated, and removeable at, the pleasure of the crown, with a certain 
degree of legislative authority ; we humbly hope that the same reasons which 
make it be judged dangerous to admit the Roman-Catholick inhabitants of the 
said province into a share of the legislative authority by means of an open 
assembly of the same, will be thought sufficient to exclude them from obtaining 
a share of the same authority by an admission into this new legislative council ; 
which, being a single body invested with the power of making laws for the 
province, will be of more weight and consequence in the same, than an assembly 
of the freeholders would be, if the plan of government promised by his majesty’s 
proclamation and commissions above-mentioned, by a governour, council and 
assembly, had been pursued. And therefore we cannot but express our concern 
to find, tliat in the bill now before parliament,^ there is no provision that all, or 
even any of, the members of the said intended council should of necessity be 
protestants, but that they may be all Roman-Catholicks notwithstanding any 
thing contained in the same. And therefore we most humbly and earnestly 
intreat this honourable house to take care that, if such a legislative council must 
be established in the said province, in lieu of an assembly of the freeholders of the 
same, the members thereof shall be all protestants; or, if that be thought too 
much to grant to them, that at least a majority of the members of the said council 
should necessarily be protestants, and only a few of the most moderate sort of 
Roman-Catholicks should be admitted into it, who should be required to take 
the oath of abjuration of the pope’s authority, though not to subscribe the 
declaration against transubstantiation; which is a temperament, which, as we 
conceive, might lead to good effects hereafter. 

And we further beg leave to represent both on our own account, and in behalf 
of our friends and correspondents, the antient British inhabitants now residing 
in the said province, that, if the said province must be governed by a legislative 
council, nominated by his majesty, without the concurrence of an assembly of 
the freeholders of the same, we humbly hope that a clause will be Inserted in the 
bill, to render the members of the said council incapable of being either removed 
or suspended by his majesty’s governour of the said province, and liable only to 
be removed by his majesty himself, by his order in his privy council, (of whose 
* The Quebec Act (seQ No. XZXl)* 
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wisdom and justice we can entertain no suspicion) to the end, that the said 
counsellors may both act with a spirit of freedom and independence becoming 
their high offices of legislators of the said province, and be thought to do so by 
the people of the same, instead of being considered as dependent creatures and 
tools of the will and pleasure of the governour for the time being, as we conceive 
will be the case, if he shall be invested with a power of removing or suspending 
them from their said offices at his discretion. 

And we beg leave further to represent, that it is also our wish, if such a legisla- 
tive council shall be established in lieu of an assembly, that the number of the 
members thereof^^may be fixed and certain, instead of being liable to vary be- 
tween the numbers of seventeen and twenty-three persons, as is proposed in the 
present bill; and likewise, that the said council may be made as numerous as 
conveniently may be, to the end, that it may contain within it persons acquainted 
with every part of the province, and the interests of the inhabitants residing in 
the same, and that their acts and resolutions may be, for the most part, agreeable 
to the sentiments of the body of the people over whom they are to preside. And, 
with respect to this point, we beg leave to represent, that it is the opinion of some 
of the most judicious and respectable of our friends and correspondents in the 
said province, that it would be easy to find thirty-one persons amongst the 
British and other protestant inhabitants of the said province, capable of being 
useful members of such a council. 

And we further beg leave to represent, that in case such a legislative council 
should be established, it is our earnest desire that provision may be made in the 
said bill, that a certain number of the members of the same shall be necessary 
to transact business ; without which it may happen, that a very small part of the 
whole body, as, for example, five or six persons, shall occasionally exercise the 
great powers vested in the whole, and make laws and ordinances that shall bind 
all the inhabitants of the province ; which, we humbly conceive, would be highly 
inexpedient and unbecoming, and cause great uneasiness in the said province. 
And we are humbly of opinion, that the number thus made necessary to the 
exercise of these high legislative powers, ought to be more than half the whole 
number of the members of such council. 

And we further beg leave to suggest it as our opinion concerning this legislative 
council, that it would be expedient that the members thereof should receive 
some reasonable reward out of the publick revenue of the province, for every 
attendance at the meetings of the said council on the legislative business of the 
said province, sufficient, at least, to defray the expences of travelling to the place 
where the said meetings shall be held, and of residing there during the time of the 
said meetings; to the end, that at all the meetings of the .said council, there may 
be a very full attendance of counsellors, who may concur in exercising the said 
high authority ; without which, the ordinances they shall pass will not be very 
likely to obtain the reverence due to them from the people, nor meet with a 
chearful obedience. 

But above all, we beg leave to repeat our most earnest hopes and desires, that 
the establishment of the said legislative council (if it shall be resolved that such 
a one shall be established), may be only for a small number of years, to the end, 
that, in case it shall hereafter appear to his majesty, that the situation and 
circumstances of the said province will admit of the summoning a general 
assembly of the freeholders of the same, we may at last reap the benefit of his 
most gracious promise to us in his proclamation and commissions above-men- 
tioned, that we should be governed in the usual and approved method of his 
majesty's other colonies in America, by a governour, council, and assembly. 

We therefore humbly hope, that the honourable house of commons will take 
our case into consideration, and permit us to be heard by our council at the bar 
of their house, to the several heads mentioned in this state of it, and to such other 
parts of the bill now before them, as we shall apprehend ourselves to be concerned 
in interest to object to, either on our own account, or in the behalf of our corres- 
pondents and friends, the Old British subjects of the crown now residing in the 
said province. And we have a firm reliance on the wisdom and justice of this 
honourable house, the representatives of the Commons of Great-Britain, for a 
satisfactory determination upon all the matters contained in this case, and upon the 
other points which may be submitted to their consideration by our counsel at their 
bar, and for the protection of our rights and liberties, as British subjects, who have 
acted under the sanction of his majesty's royal proclamation above-mentioned. 
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LORD MANSFIELD’S JUDGEMENT IN CAMPBELL v. HALL, 1774 ' 
[Trans. : Shortt and Doughty.] 

The case of the Island of Grenada ; in relation to the payment of four and 
one-half in the hundred of goods imported therefrom; between Alexander 
Campbell, Esq., Plaintiff, and Wm. Hall, Esq., Defendant, in the Court of 
King’s-Bench, before Lord Chief-Justice Mansfleld: 15 George III, A.D. 1774. 

November 28. 

The unanimous judgment of the Court was this day given by Lord Mansfleld, 
as follows: 

This is an action brought by the plaintiff, Alexander Campbell, who is a 
natural-born subject of Great Britain, and who, upon the third of May, 1763, 
purchased lands in the island of Grenada ; and it is brought against the defendant, 
William Hall, who was collector for His Majesty at the time of levying the im- 
posts, and of the action brought, of a duty of four and a half per cent, upon goods 
exported from the island of Grenada. The action is to recover a sum of money, 
which was levied by the defendant and paid by the plaintiff, as for this duty of 
four and a half per cent, upon sugars, which were exported from the island 
of Grenada, from the estate and by the consignment of the plaintiff. 

The action is an action for money had and received ; and it is brought upon 
this ground, namely, that the money was paid to the defendant without con- 
sideration, the duty for which he received it not having been imposed by lawful 
or sufficient authority to warrant the same. 

And it is stated in the special verdict that the money is not paid over, but 
continues in the defendant’s hands, by consent of the Attorney-General, for His 
Majesty, in order that the question may be tried. 

The special verdict stales Grenada to have been conquered by the British arms 
from the French King in 1762; that the island was ceded by capitulation ; and 
that the capitulation upon which it surrendered was by reference to the capitula- 
tion upon which the island of Martinico had been surrendered on the 7th of 
February, 1762. 

The special verdict then states some articles of that capitulation, particularly 
the fifth, which grants that Grenada should continue to be governed by its own 
laws till His Majesty’s pleasure be known. It next states the sixth article, where, 
to a demand of the inhabitants of Grenada requiring that they, as also the reli- 
gious orders of both sexes, should be maintained in the property of their effects, 
moveable and immoveable, of what nature soever, and that they should be 
preserved in their privileges, rights, honours, and exemptions, the answer is that 
the inhabitants, being subjects of Great Britain, will enjoy their properties and 
the same privileges as in the other His Majesty’s Leeward Islands. 

Then it states another article of the capitulation, namely, the 7th article, by 
which they demand that they shall pay no other duties than what they before 
paid to the French King ; that the capitation tax shall be the same, and that the 
expenses of the courts of justice, and of the administration of government should 
be paid out of the King’s demesne : in answer to which they are referred to the 
answer I have stated, as given in the foregoing article ; that is, being subjects 
they will be entitled in like manner as the other His Majesty’s subjects in the 
British Leeward Islands. 

The next thing stated in the special verdict is the treaty of peace signed on the 
10th of February, 1763 ; and it states the part of the treaty of peace by which 
the island of Grenada is ceded, and other articles which are not material. 

The next material instrument which they state is a proclamation under the 
Great Seal, bearing date the 7th of October, 1763, reciting thus: 

’’Whereas it will greatly contribute to the settling of our said islands of which 
’’Grenada is one, that they be informed of our love and paternal care for the 
’’liberties and rights of those who are, or shall be inhabitants thereof; we have 
” thought fit to publish and declare by this our proclamation, that we have by 
“our letters patent under our Great Seal of Great Britain, whereby our said 

* TliiB judgement iias been printed In full because (a) it provides contemporary legal opinion regard- 
1^8 (rf a^*onquered countiy, and (b) because it establishes the legal position of the Proclamation 
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“ Governments are constituted, given express power and direction to our gover- 

nops of our said colonies respectively, that so soon as the state and circumstances 
“ of the said colonies will admit thereof, they shall, with the advice and consent 
**of our said council, call and summon general assemblies, in such manner and 

form as is used in the other colonies under our immediate government. And we 
** have also given power to the said governors, with the advice and consent of our 
"said council and assembly of representatives as aforesaid, to make, constitute, 
" and ordain laws, statutes, and ordinances for the public peace, welfare and good 
"government of our said colonies and the inhabitants thereof^ as near as may be 
"agreeable to the laws of England, and under such regulations and restrictions 
"as are used in our other colonies." 

Then follow letters patent under the Great Seal, or rather a proclamation of 
the 26th of March, 1764, whereby the King recites, that he had ordered a survey 
and division of the ceded islands, as an invitation to all pui'chasers to come and 
purchase upon certain terms and conditions specified in that proclamation. 

The next instrument stated in the verdict is the letters patent bearing date the 
9th of April, 1764. In these letters there is a commission appointing General 
Melville Governor of the island of Grenada, with power to summon an assembly 
as soon as the situation and circumstances of the island would admit ; and to make 
laws in all the usual forms with reference to the manner of the other assemblies 
of the King's Provinces in America. 

The Governor arrived in Grenada on the 14th of December, 1764; before the 
end of 1765, the particular day not stated, an assembly actually met; but before 
the arrival of the Governor at Grenada, indeed, before his Commission, and 
before his departure from London, there is another instrument upon the validity 
of which the whole question turns, which instrument contains letters patent 
under the Great Seal, bearing date the 20th of July, 1764, and reciting that in 
Barbadoes, and in all the British Leeward islands, a duty of four and a half per 
cent, was paid upon goods exported; and reciting further: 

"Whereas it is reasonable and expedient, and of importance to our other 
"sugar islands, that the like duties should take place in our said island of 
“ Grenada ; we have thought fit, and our royal will and pleasure is, and we do 
" hereby, by virtue of our prerogative Royal, order, direct, and appoint that an 
" impost or customs of four and a half per cent, in specie, shall, from and after 
" the 29th day of September next ensuing the date of these presents be raised 
"and paid to us, our heirs and successors, for and upon all dead commodities of 
" the growth or produce of our said island of Grenada that shall be shipped off 
" from the same, in lieu of all customs and impost duties hitherto collected upon 
" goods imported and exported into and out of the said island, under the authority 
"of his Most Christian Majesty, and that the same shall be collected, &c.’*; 

The jury find that in fact such duty of four and a half per cent, is paid to his 
Majesty in all the British Leeward islands. And they find several Acts of Assembly 
which are relative to the several islands, and which I shall not state, as they are 
public, and every gentleman may have access to them. 

These letters patent of the 20th of July, 1764, with what I stated in the 
opening, are all that is material in this special verdict. 

Upon the whole of the case this general question arises, being the substance 
of what is submitted to the Court by the verdict: "Whether these letters patent 
of the 20th of July, 1764, are good and valid to abrogate the French duties, and 
in lieu thereof to impose this duty of four and a half per cent., which is paid by 
all the Leeward islands subject to his Majesty." 

That the lettei^s are void has been contended at the bar, upon two points: 

(1) That although they had been made before the Proclamation of the 7th of 
October, 1763, the King by his prerogative could not have imposed them; and 

(2) that, although the King had sufficient authority before the 7th of October, 
1763, he had divested himself of that authority by the Proclamation of that date. 

A great deal has been said, and authorities have been cited relative to proposi- 
tions in which both sides exactly agree, or which are too clear to be denied. The 
stating of these will lead us to the solution of the first point. 

I will state the propositions at large: 

1. A country conquered by the British arms becomes a dominion of the King 
in the right of his crown, and therefore necessarily subject to the legislative power 
of the Parliament of Great Britain. 

2. The conquered inhabitants once received into the conqueror's protection 
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become subjects ; and are universally to be considered in that light, not as enemies 
or aliens. 

3. Articles of capitulation, upon which the country is surrendered and treaties 
of peace by which it is ceded, are sacred and inviolate, according to their true 
intent and meaning. 

4. The law and legislation of every dominion equally affects all persons and 
property within the limits thereof, and is the true rule for the decision of all 
questions which arise there. Whoever purchases, sues or lives there, puts him- 
self under the laws of the place, and in the situation of its inhabitants. An 
Englishman in Ireland, Minorca, the Isle of Man or the Plantations, has no 
privilege distinct from the natives while he continues there. 

5. The laws of a conquered country continue in force until they are altered by 
the conqueror. The justice and antiquity of this maxim are incontrovertible; 
and the absurd exception as to pagans mentioned in Calvin’s case, shows the 
universality and antiquity of the maxim. That exception could not exist before 
the Christian era, and in all probability arose from the mad enthusiasm of the 
Crusades. In the present case the capitulation expressly provides and agrees 
that they shall continue to be governed by their own laws, until his Majesty’s 
pleasure be further known. 

6. If the King has power (and when I say “the King,’* I mean in this case 
“ the King without the concurrence of Parliament’’) to alter the old and to make 
new laws for a conquered country — this being a power subordinate to his own 
authority as a part of the supreme legislature and parliament — he can make none 
which are contrary to fundamental principles he cannot exempt an inhabitant 
from the laws of trade, or the authority of Parliament, or give his privileges 
exclusive of his other subjects ; and so in many other instances that might be put. 

The present Proclamation is an Act of this subordinate legislative power. If 
it had been made before the 7th of October, 1763, it would have been made 
on the most reasonable and equitable grounds, putting the island of Grenada 
as to duties on the same footing as the other islands. 

If Grenada paid more duties, the injury would have been to her; if less, it 
must have been detrimental to the other islands ; nay, it would have been carry- 
ing the capitulation into execution, which gave the people of Grenada hopes that 
if any new duties were laid on, their condition would be the same as that of the 
other Leeward islands. 

The only question which remains on this first point then, is, whether the 
King of himself had power to make such a change between the 10th of February, 
1703, the day the treaty was signed, and the 7th of October, 1763. 

Taking the above propositions to be granted, he has a legislative power over 
a conquered country, limited to him by the constitution, and subordinate to 
the constitution and parliament. It is left by the constitution to the King’s 
authority to grant or refuse a capitulation. If he refuses, and puts the inhabitants 
to the sword, or exterminates them, all the lands belong to him ; and if he plants 
a colony, the new settlers share the land between them, subject to the prerogative 
of the conqueror. If he receives the inhabitants under his protection and grants 
them their property, he has power to fix such terms and conditions as he thinks 
proper. He is entrusted with making peace at his discretion; and he may retain 
the conquest, or yield it up, on such condition as he pleases. These powers no 
man ever disputed, neither has it hitherto been controverted that the King might 
change part or the whole of the law or political form of government of a con- 
quered nation. 

To go into the history of conquests made by the crown of England. 

The alteration of the laws of Ireland has been much discussed by lawyers and 
writers of great fame at different periods of time ; but no man ever said the change 
was made by the parliament of England; no man, unless perhaps Mr. Molyneux, 
ever said the King could not do it. The fact, in truth, after all the researches 
that have been made, comes out clearly to be as laid down by Lord Chief Justice 
Vaughan, that Ireland received the laws of England by the charters and com- 
mands of Henry II., King John, Henry III., and he adds an et cetera to take in 
Edward I., and the successors of the princes named. That the charter of 12 King 
John was by assent of a parliament of Ireland, he shows clearly to be a mistake. 
Whenever the first parliament was called in Ireland, that change in their con- 
stitution was without an act of the parliament of England, and therefore must 
have been derived from the King. 
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Mr. Barrington is well warranted in saying that the 12th of Edward I., called 
the “ Statute of Wales,’* is certainly no more than a regulation made by the King 
as conqueror, for the government of the country, which, the preamble says, was 
then totally subdued ; and, however for purposes of policy he might think flt 
to claim it as a flef appertaining to the realm of England, he could never think 
himself entitled to make laws without assent of parliament to bind the subjects 
of any part of the realm. Therefore as he did make laws for Wales without assent 
of parliament, the clear consequence is that he governed it as a conquest: which 
was his title in fact, and the feudal right was but a fiction. 

Berwick, after Ihe conquest of it, was governed by charters from the crown, 
till the reign of James I., without interposition of parliament. 

Whatever changes were made in the laws of Gascony, Guyenne, and Calais 
must have been under the King’s authority; if by act of parliament, that act 
would be extant, for they were conquered in the reign of King Edward III.; 
and all the acts from that reign to the present time are extant; and in some acts 
of parliament there are commercial regulations relative to each of the conquests 
which I have named ; none making any change in their constitution and laws, 
and particularly with regard to Calais, which is alluded to as if its laws were 
considered as given by the Crown. Yet as to Calais, there was a great change 
made in the constitution: for the inhabitants were summoned by writ to send 
burgesses to the English parliament ; and, as this was not by act of parliament, it 
must have been by the sole act of the King. 

Besides the garrison there are inhabitants, property, and trade at Gibraltar ; 
the King, ever since that conquest, has from time to time made orders and 
regulations suitable to the condition of those who live, trade, or enjoy property 
in a garrison town. 

Mr. Attorney-General has alluded to a variety of instances, several within 
these twenty years, in which the King has exercised legislation over Minorca. 
In Minorca, it has appeared lately, there are and have been for years back a great 
many Inhabitants of worth and a great trade carried on. If the King does it 
there as coming in the place of the King of Spain, because their old constitution 
continues (which by the by is another proof that the constitution of England 
does not necessarily follow a conquest by the King of England) the same argu- 
ment applies here ; for before the 7th of October, 1 763, the constitution of Grenada 
continued, and the King stood in the place of their former sovereign. 

After the conquest of New York, in which most of the old Dutch inhabitants 
remained, King Charles II. changed its constitution and political form of govern- 
ment, and granted it to the Duke of York, to hold from his crown under all the 
regulations contained in the letters patent. 

It is not to be wondered that an adjudged case in point is not to be found ; 
no dispute ever was started before upon the King’s legislative right over a con- 
quest; it never was denied in a court of law or equity in 'Westminster-hall, 
never was questioned in parliament. Lord Coke’s report of the arguments and 
resolutions of the judges in Calvin’s case lays it down as clear (and that strange 
extrajudicial opinion, as to a conquest from a pagan country, will not make 
reason not to be reason, and law not to be law as to the rest). The book says, that 
“if a King’’ — I omit the distinction between a Chrlstain and an infidel kingdom, 
which as to this purpose is wholly groundless, and most deservedly exploded — 
“ If a King comes to a kingdom by conquest, he may, at his pleasure, alter and 
change the laws of that kingdom ; but, until he doth make an alteration of those 
laws the ancient laws of that kingdom remain ; but if a King hath a kingdom 
by title of descent, then, seeing that by the laws of that kingdom he doth inherit 
the kingdom, he cannot change those laws of himself without consent of parlia- 
ment.’’ It is plain that he speaks of his own country where there is a parliament. 
Also, “if a King hath a kingdom by conquest, as King Henry the Second had 
Ireland, after King John had given to them, being under his obedience and sub- 
jection, the laws of England for the government of that country, no succeeding 
King could alter the same without parliament.’’ Which is very just, and it 
necessarily includes that King John himself could not alter the grant of the laws 
of England. 

Besides this, the authority of two great names has been cited, who took the 
proposition for granted. And though opinions of counsel, whether acting oincially 
in a public charge or in private, are not properly authority on which to found 
a decision, yet I cite them ; — not to establish so clear a point, but to shew that 
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when it has been matter of legal enquiry, the answer it has received, by gentle- 
men of eminent character and abilities in the profession, has been immediate 
and without hesitation, and conformable to these principles. In 1722, the 
assembly of Jamaica refusing the usual supplies, it was referred to Sir Philip 
Yorke, and Sir Clement Wearg, what was to be done if they should persist in this 
refusal. Their answer is — “ If Jamaica was still to be considered as a conquered 
island, the King had a right to levy taxes upon the inhabitants; but, if it was to 
be considered in the same light as the other colonies, no tax could be imposed 
upon the inhabitants, but by an assembly of the island, or by an act of parlia- 
ment.” The distinction in law between a conquered country and a colony they 
held to be clear and indisputable ; whether, as to the case before them of Jamaica, 
that island remained a conquest or was made a colony, they had not examined. 
I have, upon former occasions, traced the constitution of Jamaica as far as there 
are books or papers in the olTices; I cannot find that any Spaniard remained 
upon the island so late as the Restoration ; if any, they were very few. A gentle- 
man to whom I put the question on one of the arguments in this cause, said ho 
knew of no Spanish names among the white inhabitants of Jamaica ; but there 
were amongst the negroes. The King, I mean Charles the Second, after the 
Restoration invited settlers by proclamation, promising them his protection. He 
made grants of land. He appointed at first a governor and council only ; after- 
wards he granted a commission to the governor to call an assembly. The con- 
stitution of every province immediately under the King has arisen in the same 
manner; not by the grants, but by commissions, to call assemblies. And there- 
fore, all the Spaniards having left the island, or having been killed or driven out 
of it, Jamaica from the first settling was an English colony, who under the 
authority of the King planted a vacant island, belonging to him in right of his 
crown; like the cases of the islands of St. Helena and St. John, mentioned by 
Mr. Attorney-General. 

A maxim of constitutional law, as declared by all the judges in Calvin’s case, 
and which two such men in modern times as Sir Philip Yorke and Sir Clement 
Wearg took for granted, will acquire some authority, even if there were anything 
which otherwise made it doubtful ; but on the contrary no book, no saying of 
a judge, no, not even an opinion of any counsel public or private, has been cited ; 
no instance is to be found in any period of our history where it was ever ques- 
tioned. 

The counsel for the plaintiff undoubtedly labored this point from a diffidence 
of what might be our opinion on the second question. But upon the second point, 
after full consideration, we are of opinion that before the letters patent of the 
20th of July, 1764, the King had precluded himself from an exercise of the legis- 
lative authority which he had before by virtue of his prerogative over the island 
of Grenada. 

The first and material instrument is the proclamation of the 7th of October, 
1763. See what it is that the King there says, and with what view he says it; 
how and to what he engages himself and pledges his word: “Whereas it will 
greatly contribute to the speedy settling our said new governments, that our 
loving subjects should be informed of our paternal care for the security of the 
liberty and properties of those who are, and shall become, inhabitants thereof ; 
we have thought fit to publish and declare by this our proclamation, that we 
have in the letters patent under our Great Seal of Great Britain, by which the 
said governments are constituted, given express power and direction to our 
governors of our said colonies respectively, that, so soon as the state and cir- 
cumstances of the said colonies will admit thereof, they shall, with the advice 
and consent of the members of our council, summon and call general assemblies” 
(and then follow the directions for that purpose). And to what end? “To make, 
constitute, and ordain laws, statutes, and ordinances for the public peace, wel- 
fare, and good government of our said colonies,” of which this Grenada is one, 
“and of the people and inhabitants thereof, as near as may be agreeable to the 
laws of England.” With what view is the promise given? To invite settlers; to 
invite subjects. Why? The reason is given. They may think their liberties and 
properties more secure when they have a legislative assembly than under a gover- 
nor and council only. The governor and council depending on the King, he can 
recall them at pleasure, and give a new frame to the constitution; but not so of 
the other, which has a negative on those parts of the legislature which depend on 
the King. Therefore that assurance is given them for the security of their liberty 
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and properties, and with a view to invite them to go and settle there after this 
proclamation that assured them of the constitution under which they were to 
live. 

The next act is of the 26th of March, 1764, which, the constitution having been 
established by proclamation, invites further such as shall be disposed to come 
and purchase, to live under the constitution. It states certain terms and condi- 
tions on which the allotments were to be taken, established with a view to 
permanent colonization and the increase and cultivation of the new settlement. 
For further confirmation of all this, on the 9th of April, 1764, three months before 
the impost in question was imposed, there is an actual commission to Governor 
Melville, to call an assembly as soon as the state and circumstances of the island 
should admit. — ^You will observe in the proclamation there is no legislature 
reserved to be exercised by the King, or by the governor and council under his 
authority, or in any other method or manner, until the assembly should be called : 
the promise imports the contrary ; for whatever construction is to be put upon it, 
(which perhaps it may be somewhat difficult to pursue through all the cases to 
which it may be applied) it apparently considers laws then in being in the island, 
and to be administered by courts of justice; not an imposition of legislative 
authority between the time of the promise and of calling the assembly. It does 
not appear from the special verdict when the first assembly was called ; it must 
have been in about a year at farthest from the governor’s arrival, for the jury 
find he arrived in December, 1764, and that an assembly was held about the 
latter end of the year 1765. So that there appears to have been nothing in the 
state and circumstances of the island to prevent calling an assembly. 

We therefore think that, by the two proclamations and the commission to 
Governor Melville, the King had immediately and irrevocably granted to all who 
were or should become inhabitants, or who had or should have property, in the 
island of Grenada — in general to all whom it might concern — that the subordi- 
nate legislation over the island should be exercised by an assembly, with the 
consent of the governor and council, in like manner as in the other provinces 
under the King. 

Therefore, though the right of the King to have levied taxes on a conquered 
country, subject to him in right of his crown, was good, and the duty reasonable, 
equitable, and expedient, and, according to the finding of the verdict, paid in 
Barbadoes and all the other Leeward islands; yet by the inadvertency of the 
King’s servants in the order in which the several instruments passed the ollice 
(for the patent of the 20th of July, 1764, for raising the impost stated, should 
have been first), the order is inverted, and the last we think contrary to and a 
violation of the first, and therefore void. How proper soever the thing may be 
respecting the object of these letters patent of the 26th of July, 1764, it can only 
now be done, to use the words of Sir Philip Yorke and Sir Clement Wearg, “by 
the assembly of the island, or by an act of the Parliament of Great Britain.” 

The consequence is, judgment must be given for the plaintiff. 


XXIX 

DEBATES IN THE BRITISH PARLIAMENT ON THE QUEBEC 

ACT, 17741 

[Trans.: Wright, Cavendish's Debales on the Quebec Bill (London, 1839).] 

Lord Norlh , — The honourable gentleman next demands of us, will you extend 
into those countries the free exercise of the Romish religion ? Upon my word, Sir, 
1 do not see that this bill extends it further than the ancient limits of Canada ; 

> The Quebec act was introduced in the house of lords on May 2, 1774, by Lord Dartmouth, 
president of the board of trade and plantations. It passed without opposition on May 17. In the house 
of commons it was debated from May 26 to Juno 13. During these debates several witnesses were 
examined, including Garletoii, Chief Justice Hey and Mastres, and some minor amendments were 
made. 

The debate in the house of commons was begun by Thomas Towushend (afterwards viscount 
SydnOT), who accused the government of lukewarmness and delay in relation to Canadian affain. 
Lord North defended the measure through all its stages until it passed the house of commons on June 
13 by a majority of twenty-six in a house of seventy-six. It was finally passed in the house of lords on 
June 16, by a majority of nineteen in a house of thirty-three, and received the royal assent on June 22. 
Lord Chatham oppos^ the bill in a violent speech, of which only an outline has been preserved. (Sec 
No. ZXX.) 
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but if it should do so, the country to which it is extended is the habitation of 
bears and beavers; and all these regulations, which only tend to protect the 
trader, as far as they can protect him, undoubtedly cannot be considered oppres- 
sive to any of the inhabitants of that part of the world ; who are very few, except 
about the coast, and at present in a very disorderly and ungovernable condition. 
The general purpose is undoubtedly to give a legislature to that country. It was 
very much, I believe, the desire of every person, if it were possible, to give it the 
best kind of legislature ; but can a better legislature be given than that of a gover- 
nor and council ? The honourable gentleman dislikes the omitting the assembly ; 
but the assembly cannot be granted, seeing that it mu^t be composed of Canadian 
Homan Catholic subjects, otherwise it would be oppressive. The bulk of the 
inhabitants are Roman Catholics, and to subject them to an assembly composed 
of a few British subjects would be a great hardship. Being, therefore, under 
the necessity of not appointing an assembly, this is the only legislature you can 
give the Canadians, and it is the one under which they live at present. The gover- 
nor and council really have been the legislature there ever since our conquest of 
it, and it is now put under some regulation. Hitherto, France has conducted the 
business — that is all the difference ; if we do nothing, it must remain in the hands 
of the governor and council. The question is, whether, so regulated, this is not 
better. All the other colonics have been governed by a governor and council; it 
is not, therefore, so totally anomalous. The honourable gentleman objects to the 
want of a quorum. It is only giving full notice to all whose duty it is to attend, 
and when they do attend, things are to be decided by the majority, as in all other 
assemblies. 

Now, Sir, with regard to giving French law — if gentlemen will remember, the 
most material part of the criminal law" is to be according to English law. The 
civil law 1 of Canada certainly is to be the French law ; but. Sir, I understand the 
establishing of these laws to be given as the basis upon which the governor and 
legislative council are to set out. Sir, you would not send the governor and council 
to choose their own constitution — ^to choose their own laws entirely. You must 
tell them from what laws they are to take their departure. It has been thought 
better calculated to secure the happiness of Canadians, and more beneficial for 
all who live in the country, that they should have the civil law of Canada, and 
not that of England. If the Canadian civil law is incompatible with the present 
condition and wishes of the colony, the governor and council will have power to 
alter it. But there must be a general basis; there must be a law established, 
ready to be amended and altered as occasions shall arise, and as the circumstances 
of the colony shall require. It has been the opinion of very many able lawyers, 
that the best way to establish the happiness of the inhabitants is to give them 
their own laws, as far as relates to their own possessions. Their possessions were 
marked out to them at the time of the treaty; to give them those possessions 
without giving them laws to maintain those possessions, would not be very wise. 
The French law may be worse than the English, but the particular portions for 
which we have the highest value ourselves, are a part of our political law, and a 
part of our criminal law. These may be acted on in Canada, seeing that the 
criminal law has been submitted to for nine years, and is, I dare say, approved 
of by the Canadians, because it is a more refined and a more merciful law than the 
law of France. 

As to the free exercise of their religion, it likewise is no more than what is 
confirmed to them by the treaty, as far as the laws of Great Britain can confirm 
it. Now, there is no doubt that the laws of Great Britain do permit the very full 
and free exercise of any religion, different from that of the church of England, 
in any of the colonies. Our penal laws do not extend to the colonies ; therefore, 
I apprehend, that we ought not to extend them to Canada. Whether it is con- 
venient to continue or to abolish the bishop's jurisdiction, is another question. 
I cannot conceive that his presence is essential to the free exercise of religion ; 
but I am sure that no bishop will be there under papal authority, because he will 
see that Great Britain will not permit any papal authority whatever in the 
country. It is expressly forbidden in the Act of Supremacy. 

I dare say. Sir, I have not given an answer to many of the questions put to me 
by the honourable gentleman ; nor do I recollect whether I have explained what 
I take to be the purpose of the present bill. It certainly gives to the Canadians 

\TheCoMum^dePar£tcodmedinl510andintroducedintoCanadainl664. A detailed report on the 
civil law in force in French Canada was drawn up at Carleton’s request and published in London in 1772. 
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many of their laws and customs ; which laws and customs can be safely given to 
them. If alteration in those laws and customs should be deemed necessary, there 
is a legislature established, which will be ready to make those alterations. In 
a general plan of government, it is not possible to enter into a detail of what is 
proper, or what is improper, in Canada: it must be left to the legislature on the 
spot to consider all their wants and difficulties. The present bill will give laws, 
the principal laws, from which the legislature ought to take their departure — 
criminal law, civil law, political law. That is the purpose of the bill. It has 
appeared to be the best plan that could at present be devised ; and it requires and 
deserves the immediate attention of the House. The honourable gentleman asks 
why, before it was introduced into the House of Lords immediately after Easter, 
full notice was not given, that it would come down here? Sir, we are not to 
blame for the omission: there is, however, abundance of time to go through the 
bill, to correct, to approve, or to amend it. His Majesty's message recommended 
Parliament to take up the subject: and as soon as it was in a fit state to be laid 
before the other House, I am confident the nobie iord brought it forward. 

Sir, the honourabie gentieman proposes to limit the bill in point of time. That 
will be a proposition for the committee to consider: it is not now proper to be 
entertained. If you mean to have the bill exist even but for a year, you will read 
it now a second time. The question of duration is a question that will come on 
hereafter ; it is not a proper one for the present moment. I own 1 shall not be for 
a limitation, and I shall be ready to submit my reasons ; but if the committee 
should think proper to alter it, I must acquiesce, rather than leave the Canadians 
without any legislature at all. Better far to give them some legislature, than leave 
them for three or four years in their present situation. 

The honourable gentleman put a question to me concerning a revocation of the 
judges' commissions. Certainly, there can be no intention to remove any of those 
officers who are now there. It is a happy circumstance for this country, that 
gentlemen of their merit should have been willing to go and establish themselves 
there. It is a happy circumstance for the Canadians, that they are there estab- 
lished: but as the form of the courts of justice is not agreeable to the practice in 
England, it must be altered ; which will make a revocation of their commissions 
necessary. I dare say, and I am sure I hope, they will be given to the same indi- 
viduals, who have exercised their functions so honestly. Nothing, I am confident, 
will stand in the way of it, but the wishes of the gentlemen themselves. 1 have 
not heard that any of them desire to quit their situations ; and it most assuredly 
is neither the interest of his Majesty, nor that of his subjects, to desire them to 
quit the posts they so honourably hold 

Mr. Dunning — Sir, the bill is as extensive as any bill that was ever offered to 
the consideration of Parliament. Its direct object is to take from a large number 
of the King’s subjects that constitution which was given to them ten years ago ; 
to take that constitution from them, and to give them another in the place of it. 
Have, Sir, those subjects expressed a wish to part with what has been given 
them ? Have they expressed a wish to have the one which is to be given in the 
place of it? I apprehend no such wish has been communicated to this House; 
and if any servant of government in that country has sent home a representation 
to that effect, such representation is equally unknown to me, and 1 apprehend to 
the rest of the members of this House ; but if any such representation is intended 
to be made, I should wish this House to be acquainted with it. . . . 

However, let us see, Sir, what is the form of government, for the sake of which 
this bill is to be supported. The form of government is this. The Roman Catholic 
religion is established by law. All the arguments urged by the noble lord, tending 
to shew that, de jure, the Roman Catholics are entitled to a full toleration, 1 
admit to be well founded in law ; but does that imply, that the same toleration 
should be given to them every where ? Upon the last part of the case, different 
gentlemen may entertain different opinions. My opinion of toleration is, that 
nothing can be more impolitic than to give establishment to that religion which 
is not the religion of our own country. Among the circumstances that unite 
countries, or divide countries, a difference in religion has ever been thought to 
be the principal and leading one. The Catholic religion unites France, but divides 
England. Without going further into the subject, it suffices for me to say, that the 
religion of England seems to be preferable to the religion of France, if your object 
is to make this an English colony. When one sees that the Roman Catholic 
religion is established by law, and that the same law does not establish the 
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Protestant religion, the people are, of course, at liberty to choose which they like. 
Permission is given to the governor, to do what he will with the Protestant 
religion ; and this, to those who are gone there in pursuance of the proclamation, 
may give encouragement ; but the bill gives them none. Are we, then to establish 
the Roman Catholic religion, and tolerate the Protestant religion? I conceive so ; 
for this distinction is founded in the terms of the bill. 

The noble lord says, the free exercise of religion was promised by the treaty 
of peace — ^was promised by the proclamation. Does the noble lord say, that this 
bill gives them nothing more ? If the noble lord will do me the favour of casting 
his eye a little down the same page, he will see that the clergy of the Roman 
Catholic religion are reinstated in all their accustomed rights and dues. What, 
Sir, are those accustomed rights and dues? I wish some gentleman would do the 
House the favour to inform them, what is the extent of the rights and dues of the 
Roman Catholic clergy. 1 take leave to suppose that, under the denomination of 
Catholic clergy, the bishop's rights and dues are included. The noble lord says, 
there is no papal jurisdiction. I wish to be told, what is the authority by which 
he becomes a bishop ? I know he becomes such by consecration in France ; but, 
in order to qualify him for this present office, the noble lord will be so good as to 
tell us what the act appoints. We shall then be able to judge how far he considers 
himself of papal constitution, or instituted by government. Sure 1 am, if he is 
allowed to exercise this right, he will be found to insist upon it. 

But, Sir, the religion of the country is only one of the various objects which 
this bill professes to regulate and establish, throughout this vast extent of terri- 
tory. The bill provides, that the laws of Canada arc to be in future the laws of the 
country. As the bill first stood in the other House of Parliament, it was not 
expressed whether the laws were to be those of Canada or England. The clause 
stood, with the omission of those words; but Canada is now inserted, and all 
persons are henceforward to be subject to that law. As to all their civil rights, 
the noble lord has informed us, that the criminal law of England is to be preserved 
by this bill, agreeably to the proclamation. But, Sir, is the criminal law alone 
that on which we pride and value ourselves ? Have we no civil law, on which we 
pride and value ourselves ? Is there nothing at all in the constitution of England 
worth priding and valuing ourselves upon, but the mode of tiying criminals? Is 
that the single circumstance that makes the English constitution valuable ? This 
is new language to me. If that is the idea of the noble lord, I wish him joy of it; 
but, to do him justice, I believe he did not mean to be so understood, in the large- 
ness of the phrase. Whoever may think the criminal laws are alone the valuable 
part of this constitution, I beg leave to say, that the civil distribution of justice 
in this country is, in my apprehension, its pride, its boast, and its glory ; and that 
it is among the most valuable rights that any country can enjoy. To my appre- 
hension, the trial by jury is the best adapted for the investigation of truth — for 
the establishing of truth — for the distributing equal justice — of any measure of 
which the annals of history have furnished us with any intelligence. Young, Sir, 
as I am in my profession, I am old enough to remember, — and it will for ever 
dwell in my recollection, unless driven out by the principle which the noble lord 
has endeavoured to establish — I am old enough to remember to have heard, that 
the institution of juries began at a time, and was adapted to a state of things and 
persons, very different from the present. To find out the time, it is necessary to 
contrast it with the trial by ordeal and the trial by battle. Will this earlier 
principle be avowed now to be the principle of the King's lawyers in this House, 
or the other House, or in any house? 

.. . . This proposed constitution for Canada does this: it denies to English sub- 
jects the English birthright, trial by jury. Sir, the most valuable of their civil 
rights is taken from them by this bill. The honourable gentleman near me 
observes, that the Habeas Corpus is among those civil rights. Is that among the 
laws of Canada? — I do not know what they are. I cannot put questions. I 
cannot see any man here who would be warranted in giving me an answer, if 
I did ask questions about those unknown laws of Canada. We know, however, 
so much of them as to know that they are adopted from France. The Canadians 
brought them from France; and is it not among those laws, that the governor 
may issue a leilre de cachet to send away whom he pleases, to shut up whom he 
pleases ? I know lettres de cachet are issued against persons not charged of any 
crime; not even suspected of any: some reasons have, notwithstanding, operated 
to make a man invisible for a time. This lawof France I take to be transplanted 
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io Canada by this bill. By the laws of England, a man may find his remedy: the 
laws of Habeas Corpus are among the laws of England: they existed at common 
law: in some instances, they are made more beneficial by the statute law. But 
when the laws of Canada are looked to in order to furnish redress, the same laws 
will, of course, refuse any redress. Is this a trifle, to leave the people of Canada 
in a situation, which any man who hears me would shudder to be left in himself? 
Whether this legislative council has authority to add to the number of those 
laws — ^whether those laws are the groundwork, as the noble lord says, in con- 
formity with which, according to the plan sent to them, this legislative council is 
expected to make new laws, in the spirit and temper of the old ones — I trust that 
those gentlemen who are now sending to Canada, to a district of this immense 
extent, a constitution of this nature, will not be bund to furnish arguments in 
favour, either of abolishing the trial by jury, or of establishing the laws of France. 

I see also, that this country is henceforward to be governed by a legislative 
council, consisting of seventeen at least, and not more than twenty-three. The 
governor may make and unmake his creatures, as they become fit tools for his 
purpose. They will therefore at all times, while in their senses, be solicitous and 
anxious in endeavouring to guard against incurring his displeasure. The minister 
has nothing to do but issue his order: those individuals have nothing to do but 
obey. He will find the inhabitants at his disposal ; because the inhabitants who 
are at his disposal are the creatures of the minister. In my apprehension, Sir, if 
the King remained the sole legislator of the country, the condition of it would be 
better than when the governor is put in his place to exercise that power. — (Here 
Mr. Dunning paused a long time.) 

I should have been sorry to have forgotten the avowed purpose of bringing in 
this bill. It is no less than to exercise, by assuming, for the purpose of exercising 
it, the dispensing power which, hitherto, is claimed only by the great pontiff, the 
pope. We are to take his place; we are to regulate, model, dispense with the 
King's conscience. The King, thirteen years ago, gave a constitution. The King, 
upon that occasion, gave encouragement to future settlers. Though the King is 
said to be the sole legislator, it is a strange inconsistency, that he should be 
hampered by his own legislation. Some doubts have arisen upon this part of the 
case, for want of looking forward ; and the consequence is, when any temporary 
inconvenience arises, then a breach of the King’s promise — a breach of the King’s 
compact, is talked of: but is it fit, is it decent, that the King’s word should be 
brought into question ? But somebody else should do it for him I The King would 
be thought to act an unbecoming part if, in violation of his promise, he were to 
take from them their former constitution, and give them a different one; but 
it is proper enought for Parliament to do thatl Sir, how comes this to be so? 
Have gentlemen a precedent to produce, to prove that it is proper for Parliament 
to do it, and not proper for the King himself to do it? But is it not, at the same 
time, fit that the promise should be kept? Ought you not, upon the principle of 
strict justice, to make some provision for persons coming to the place upon 
promise that the English laws should be continued, who find out that they have 
got into a country governed by a despotism ; — that they have got into a country 
where the religion they carried with them has no establishment? — that they 
have got into a country where they are to wander throughout an immense 
extent of territory, or to find their way back again as they can ; which they will 
do, when they consider the treatment they are to meet with if they remain there ? 

Sir, the bill professes ostensible good, but is pregnant with ostensible mischief. 
It is not adopted or avowed by anybody, abroad or at home. All the answer the 
honourable gentleman received to his question was, ’’this is a bill that came 
from the House of Lords.” If that circumstance alone is sufficient reason for 
passing it, without any argument, to be sure the bill is so far entitled to the con- 
currence of this House ; but if something more like a reason is thought necessary, 

I shall be glad to hear it; I shall be glad to have a ground to change my opinion. 
Until then. Sir, I shall certainly give this bill a decided negative. 

The Attorney-General [afterwards Lord Thurlow]. — . . .With regard. Sir, to 
the rest of the inconveniences: we have been told, that this bill proposes to take 
from our fellow-subjects of Canada a constitution, which has already been given, 
and to place them under a despotism, unfit to be established in any province 
belonging to Great Britain. The articles mentioned in support of this assertion 
are, the religion and civil law of the Canadians being established at Quebec, and 
the political government formerly in Canada being continued there. I will say 
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one word, if the House will indulge me, as to the taking away the right formerly 
given. Canada was a country that had been held by the French for above two 
hundred years before our conquest of it. It had been taken from the people of 
France by the King of France, and put under his immediate government, for 
above a hundred years before it was taken by our people. At the time of the 
conquest, with 120,000 souls, if I recollect right, there were about one hundred 
and fifty of those of the order of noblesse. The original form, not of the govern- 
ment, that is not said, but the original form of civil justice, under which they lived 
(using the word “civil” in the largest sense, for it took in both civil and criminal 
law), was taken from them ; but there was very little of the law contained in the 
Parisian book carried over to the country. The reason is exceedingly obvious, 
because, in the establishment of a country totally new, differing in all particulars 
from the country of old France, it would have been the most enormous of all 
cruelties to have carried over a law, from the meridian of Paris, in order to put 
it into immediate execution in a raw, unformed province. So much as was carried 
over appears to have received very considerable alteration from the legislature 
which the King of France established there. The legislature consisted of the 
governor and of the council, which they called the superior council, and in which the 
intendant of police bore a principal part. Beyond the authority which he had as 
a magistrate, and as the president of the council, he had great independent 
authority in making laws of police ; he had great independent authority in being 
sole judge of all causes that related to the revenue ; and under that establishment 
the province remained for ninety or one hundred years, before it was taken by 
the English. When it was taken, gentlemen will be so good as to recollect upon 
what terms it was taken. Not only all the French who resided there had eighteen 
months to remove, with all their moveable effects, and such as they could not 
remove, they were enabled to sell ; but it was expressly stipulated, that every 
Canadian should have the full enjoyment of all his property, particularly the 
religious orders of the Canadians, and that the free exercise of the Roman 
Catholic religion should be continued. And the definitive treaty of peace, if you 
examine it as far as it relates to Canada, by the cession of the late King of France 
to the Crown of Great Britain, was made in favour of property ; made in favour 
of religion ; made in favour of the several religious orders. In this situation it was, 
that the Crown of this country was called upon to form a constitution for Canada : 
yet, something has been thrown out, as if it was a favourite idea of certain men 
of this country, that the Crown should be considered as the legislator of a country 
newly conquered. I will not run through all the authorities, and all the arguments, 
which are common-place upon the subject; but I have always considered the 
English constitution, upon that point, to be this, — that what was conquered by 
the arms of England acceded to the English sovereign, which is as much as to say, 
to the King, Lords, and Commons of England. I have always understood, also, 
that it was under the authority, and in conformity with the rule and measure of 
law, that in every instance, through every period of English history, the King 
has given to newly-conquered countries their constitution ; subject to be corrected 
by the joint interposition of the Kings, Lords, and Commons of this country ; and 
that such constitution might be reformed, by correcting the ill advice, if any ill 
advice had been given, under which the King had acted, in giving them a consti- 
tution, upon the event, and at the moment, of the conquest. 

Then, Sir, the question occurs — upon the conquest of this country, what was 
it incumbent to advise the King to do with respect to it? I have heard a great 
deal of the history of the famous proclamation of 1763; which, though not an 
act of Parliament, fares pretty much as ill as this proposed act appears to do ; 
for I think it meets with nobody to avow it. The proclamation certainly gave 
no order whatever with respect to the constitution of Canada. It certainly, like- 
wise, was not the finished composition of a very considerable and respectable 
person, whom I will not name, but went unfinished from his hands, and remained 
a good while unfinished in the hands of those to whom it was consigned after- 
wards. It professed to take no care of the constitution of Canada ; it states all the 
acquisitions, both of the peopled countries and barren territories — the latter 
being many hundred times larger than the former — ^which were made in the 
course of the last war ; and, speaking of them all in general, it declares to mankind, 
that his Majesty thought proper to divide them into certain distinct and separate 
governments ; that it was in his Majesty's contemplation to give them a constitu- 
tion, like that which had been given to the other colonies, as soon as the circum- 
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stances of the colony would admit of it; and it promised to settlers, expressly to 
invite them to settle, that, in the meantime, they should have the benefit of the 
laws of England. So ran the proclamation.- Now, Sir, a proclamation conceived 
in this general form and applied to countries the most distant, not in situation 
only, but in history, character, and constitution, from each other, will scarcely, 
I believe, be considered as a very well studied act of state, but as necessary imme- 
diately after the conquest. But, however proper that might be with respect to 
new parts of such acquisitions as were not peopled before, yet, if it is to be 
considered according to that perverse construction of the letter of it; if it is to 
be considered as creating an English constitution; if it is to be considered as 
importing English laws into a country already settled, and habitually governed 
by other laws, I take it to be an act of the grossest and absurdest and cruellest 
tyranny, that a conquering nation ever practised over a conquered country. Look 
back. Sir, to every page of history, and I defy you to produce a single instance, 
in which a conqueror went to take away from a conquered province, by one 
rough stroke, the whole of their constitution, the whole of their laws under which 
they lived, and to impose a new idea of right and wrong, of which they could not 
discern the means or the end, but would find themselves at a loss, and be at an 
expense greater than individuals could afford, in order to inform themselves 
whether they were right or wrong. ^ This was a sort of cruelty, which, I believe, 
was never yet practised, and never ought to be. My notion, with regard to this 
matter, I will venture to throw out as crude and general. To enter into the 
subject fully, would require more discussion than the nature of such a debate as 
this will admit of. My notion is, that it is a change of sovereignty. You acquired 
a new country; you acquired a new people; but you do not state the right of 
conquest, as giving you a right to goods and chattels. That would be slavery and 
extreme misery. In order to make the acquisition either available or secure, this 
seems to be the line that ought to be followed — ^you ought to change those laws 
only which relate to the French sovereignty, and in their place substitute laws 
which should relate to the new sovereign ; but with respect to all other laws, all 
other customs and institutions whatever, which are indifferent to the state of 
subjects and sovereign, humanity, justice, and wisdom equally conspire to advise 
you to leave them to the people just as they were. Their happiness depends upon 
it ; their allegiance to their new sovereign depends upon it. Sir, what happened 
at the conquest? This proclamation being sent out in the manner mentioned, 
was not addressed to the Canadians. If it be true, that his Majesty may, accord- 
ing to the principle of law, or pursuant to the history of the law, of this country, 
universally and uniformly — (there is not an exception to the contrary) — give new 
laws to the country, in what manner is that to be done? By an instrument not 
addressed to them ? By an instrument, so far from adding anything to their laws, 
not mentioning them? But, it is said, they generally did understand, that such 
should be their constitution, without reference to them in particular. I wish 
gentlemen would go back to the proclamation in 1763, and I would ask them 
from what expression it is, that either the Canadians can discover or English 
lawyers advance, that the laws of Canada were all absolutely repealed, and 
that a new system of justice, as well as a new system of constitution, was by that 
instrument introduced. Sir, the consequence of that proclamation was, that 
commissions were granted to the governor, in the manner they were granted to 
the governor of New York on a former occasion. The difference between the 
establishment of New York and the establishment of Canada was, as the differ- 
ence of 1,700 and 120,000. It is true, there was likewise a commission of admiralty 
given in the English form ; and a variety of other articles, known to antiquarians, 
not known in Canada. There was also a commission of oyer and terminer. The 
honourable and learned gentleman who spoke last made an objection to repealing 
all the present existing commissions. 1 do not know whether it had occurred to 
him to read the present existing commissions. If it had, 1 think he would not 
hesitate much upon repealing them; because the general commissions of oyer 
and terminer, etc., are temporary. The other commissions are, one to the court 
of King's Bench, and another to the court of Common Pleas. The commission to 
the court of King’s Bench is to inquire, by the oath of good and lawful men of the 
country, into all crimes, causes of actions, and upon issue; jumbling together 
the criminal and civil jurisdiction of the country. They were framed, I believe, in 
Canada. How they came to be so framed, I cannot imagine. The first thing dis- 
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covered was, that they were impracticable ; not only impracticable with respect 
to the people, but impracticable with respect to the commissions themselves. 
The people were so ignorant, not only of the form of our law, but with respect to 
personal actions, that it was totally impossible to execute them. If any dispute 
arose, there was no instance of the Canadians resorting to the English courts of 
justice ; but they referred it among themselves, for among themselves only could 
they find any idea of what they had been used to. I would ask any gentleman, 
whether, if the thing had been done according to some men's opinions, they could 
have afflicted any country with a greater curse, than an intricate system of laws, 
which they could not understand the terms or meaning of? 

With regard to the criminal law of the country, in the first place, it is more 
simple, in the next place it is more compulsory; so they did, in point of fact, find 
their own way. The first thing that happened which I recollect in the history of 
Quebec, was, that the grand jury desired to have all the accounts of the province 
laid before them, and, in the next p]|ice, there were some very laudable, good 
Protestants among them, who desired that the Popery laws should be carried 
fully into execution. They lodged a general presentment against all the inhabi- 
tants of the colony for being Papists. 

With regard to the civil laws, the whole was overturned. In their tenures, when 
any man found himself wronged by the French laws, he went to an English 
attorney, to know how to get it righted. If wronged by the English laws, he was 
told, that a proclamation was no law. The consequence was, that the King lost 
all profit from tenures; and in many other articles, such as transmutation of 
property, they were unwilling, because they had not the benefit of the English 
laws, to pay any thing to the King. 

The state of confusion the country was reduced to, and individuals were 
reduced to, was beyond all manner of description. In this situation they remained 
uncorrected during all this compass of time ; and now the present bill is upbraided, 
because it does not adopt a trial by jury, which necessarily includes the form of 
English actions, in a case where it would be destructive to the peace and happi- 
ness of the country. If it would make them happy, undoubtedly let us give them 
English laws. If the English laws would be a prejudice to them, it would be 
absurd tyranny and barbarity to carry over all the laws of this country, by which 
they would lose the comfort of their property, and in some cases the possession 
of it. As far as that goes, I consider it merely as a gift of the conqueror to the 
conquered people, whom he does not mean to treat cruelly. The criminal law 
stands as in England. I have observed many things exceedingly strong which 
have, in my poor opinion, prejudiced the Canadians against the bill ; but as to the 
criminal law, it is certainly liable to none of the objections now urged. 

The next article is with regard to religion. To take away religion is what 
nobody wishes. What is to be substituted in the place of it? Why, a general 
toleration, says my learned friend, without any kind of establishment; or if an 
establishment, that of the church of England; or that the church of England 
should at least go pari passu with the church of Rome. Taking it in either of 
those views, I fairly own, I differ very much in opinion with regard to the 
law of this country. By the first of Elizabeth, I take it that there is no 
reason whatever, why the Roman Catholic religion should not have been exercised 
in this country as well as in that ; confining it entirely to that act, I know no 
reason to the contrary. The 37th article of our religion speaks in such language, 
that the poorest Roman Catholic, who had any sense, might use it just as much 
as the warmest Protestant ; for the language by the act, and article, is only this, 
that no foreigner whatever should have any jurisdiction, power, or authority 
within the realm : but there is nothing in the act to prevent a man believing the 
infallibility of Popery, if he thinks proper to believe it. It may refer to any church 
in the known world. I take the act of parliament to be purely declaratory of that 
which is the law— of that which must be the law, in every sovereign state under 
heaven. Then as to the right of the clergy to their dues ; the right of the bishop 
to his dues — these rights do not extend to his ecclesiastical functions ; they extend 
only to that maintenance which he was possessed of before, and which was small 
enough before. In lieu of tithe, there was a thirteenth paid to the clergy. The 
bishop has always lived in a seminary; the see was not sufficient, in point of 
effects, to maintain him: but observe in what manner his rights are reserved. 
They are reserved to be exercised only with relation to such as choose to be 
Catholics. Nobody is compelled to be a Catholic: they are rather invited not to 
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be Catholics, by having an exemption held out to tiiem. If that be the sufficient 
performance of the stipulation in the treaty of peace, and if the country is ready 
to accept of it eo nomine, gentlemen should make no objection to it. It is the very 
least that could have been given either to humanity or justice ; considering them 
as having stipulated for that religion at the time. If I had had to prescribe what 
was to be given them, I should, instead of stripping the Roman Catholics of their 
religion, which was the religion of all temporal and all judicial authority, have 
thought myself bound in conscience and humanity to have allowed the religion, 
with one degree more of establishment, if it must be called establishment; I mean 
with one degree 9iore of maintenance than it had before. 

The next objection is that which relates to the governor and council. I could 
wish that those gentlemen who object to the legislature would be pleased to 
substitute something in the place of it. 1 have never yet heard the most sanguine 
of those who desire to assimilate the government of Canada to the constitution 
of Great Britain say, it is fit to give the Canadians a governor, council, and 
assembly ; but if it is not fit, what kind of government would you reserve for them, 
preferable to the one chalked out by the bill before us ? Do not let us amuse our- 
selves with aggravating the possible, consequences which may befall the wisest 
constitution in the world. But how is it to be carried into execution ? Why, by 
drawing as many of the Canadians as it is possible to do with safety to the 
sovereignty of Canada, into that assembly ; by making it a somewhat better thing 
than the form of their present constitution. At present, it consists of a governor 
and council, with authority to make laws, which do not affect the life or limbs of 
any person ; in which every law that has been thought necessary has been brought 
under a doubt, by the form in which the authority is conveyed ; for if they are 
enabled to make only such laws as do not affect the life or limbs of any person, 
what law does not come within one of these bounds? It is meant to give them 
a more active constitution. It is confessed, on all hands, that this is essentially 
necessary, and that it is impracticable to put it in the form which other gentle- 
men seem to wish. 

With regard to the question asked by the honourable gentleman, whether this 
is to be a permanent constitution? — ^whether it is wished there should be so 
rough a form of government established in any English province whatever? — I 
can only say, that unless the present government be not only objected to, but the 
objection so stated as to point out some period of time in which it is fancied to be 
right to create the assembly which is now confessed to be wrong, I do not see 
how it would be possible, with the fullest purpose of doing it, to assimilate that 
constitution, in point of form, to this. But it is to be assimilated by a new clause, 
to be added to the present billl If you were to give them a very short duration 
of time, every body knows that the same argument against assemblies would go 
to the short time to be prefixed. If the idea were to make the law to last from 
period to period, from three years to three years, is that the method of treating 
the countiy? — giving them no hopes of permanence? But if you do not fix the 
time, they will not look upon this to be the constitution, nor be anxious to 
assimilate with it I When gentlemen apply the word “assimilation” to religion, 
to law, to civil laws, and to manners, I can easily conceive it is not an undesirable 
object in policy, that they should be so far assimilated. To a certain degree, I can 
conceive that the government of the country, under the present constitution, will 
look upon it to be their duty to assimilate the people in language, manners, and 
every other respect in which they can be expected to hold a more intimate con- 
nexion. But when that assimilation is proposed to be carried into the law-form 
of the constitution, 1 cannot conceive the form of the British constitution, as it 
stands at present, proper for them. Upon this main principle, you ought to make 
a repartition of the sovereignty of the country between the King and the people, 
of whom 558 are to be elected a parliament. On this principle, the sovereignty 
of this country was intended to reside, and does, in fact reside there. But do you 
mean to vest the sovereignty of the province, either by repartition or otherwise, 
in any other place than in the House of Lords and Commons of Great Britain? 
Yet, if you follow your assimilating idea, you must do that. I only know that 
none of the charters intended it. It is impossible for the King to have done it — 
to have created the sovereign authority of governor, council, and assembly, in 
any one of the provinces. In point of fact, they have considered themselves, 
in more views than I wish to draw into debate, masters of the sovereign power. Is 
their money to be applied to support the British empire? Are their forces to be 
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applied to the support of the British empire? Are they content that the King 
Lords, and Commons of Great Britain shall be the judges of the drawing forth of 
those forces, and the applying of that money to the protection of the British 
empire? I think I drew a degree of attention and conviction, when I stated it as 
an absurdity, that the sovereignty of the province should be divided between the 
governor, council, and assembly; and to be sure it is a grossness, — it is making 
two allied k^gdoms, totally out of our power, to act as a federal union if they 
please, and if they do not please, to act as an independent country — a federal 
condition pretty near the condition of the states of Germany. If you do not like 
that idea, in all the extent, in all the grossness of it, would you create a constitu- 
tion in such a case which would make it, in fact, the very thing you deny in words ? 

The next thing that has been said is, that Englishmen carry over their constitu- 
tion along with them ; and in that respect it is a hard measure to take from them 
any of the English laws they carry over with them. I no more understand this 
proposition, especially as applied to the present subject, than I do the former. 
When the Crown of Great Britain makes a conquest of any foreign established 
country, if it be true that it is an article of humanity and justice to leave 
the country in possession of their laws, then, I say, if any English resort to the 
country, they do not carry the several ideas of laws that are to prevail the 
moment they go there: it would be just as wise to say, if an Englishman goes to 
Guernsey, the laws of the city of London were carried over with him. To take 
the laws as they stand has been allowed ; to act according to those laws, and to 
be bound by their coercion, is a natural consequence. In this view, I think the 
bill has done nothing obnoxious. 1 have no speculative opinions. I would have 
consulted the French habit to a much greater extent, if it had been for me to 
have framed the law. 

Colonel Barri , — . . . . Sir, the honourable and learned gentleman who spoke 
last has thought proper to give a short, but very imperfect, and for aught 1 know, 
a very incorrect, history of this proclamation. He says it was left in an office ; it 
was left a sketch, and that sketch was unfinished ; it was left by one noble lord, 
and taken up by another, who thought proper to make considerable additions to 
it. The honourable and learned gentleman seems to be very much displeased 
with this proclamation. He has reasoned against it in different parts, and stated 
divers inconveniences in it. I cannot help observing, that the honourable and 
learned gentleman seems to be more solicitous upon this occasion than the 
conquered inhabitants of that country, and, in some measure, more than those 
who have been the conquerors of it. This proclamation, Sir, gave a certain form 
to the colony. It provided, that the inhabitants should have an assembly, as well 
as all the other royal governments, as soon as possible. The proclamation held 
out this language, that “ until such assemblies could be called, all persons inhabit- 
ing in, or resorting to, the said colonies, might confldc in the royal protection for 
the enjoyment of the benefit of the laws of England.'* Under this proclamation, 
thus held out as a solemn act to the people of that country, many Englishmen 
went, and settled in the heart of Canada: but their rights, their privileges, were 
not thought worthy of the honourable and learned gentleman’s consideration; 
he stood up only in defence of the Canadians: but there is a very considerable 
number of men, no matter of what description — they may have been poor bank- 
rupts, but they are English subjects, who have settled there under the faith of 
this proclamation. The honourable and learned gentleman was not precise in 
stating the limits of our colonies. He seemed unwilling for the House to think 
that any one of the colonies, especially Pennsylvania and Virginia, had a right 
to settle beyond the Endless Mountains; as if the honourable and learned gentle- 
man could be ignorant of the fact that many thousands of English subjects are 
established some hundred miles beyond the Endless Mountains, upon the very 
spot which you are now going to make a part of this country of Canada. 

Sir, with respect to the Canadians themselves, the learned gentleman asks — 
what would you do with them? Would you do the cruellest thing that ever was 
done to any conquered nation upon earth? Would you take away their laws, 
their customs? Now, Sir, I never yet knew it was found a grievance to any 
nation, to give them the English laws, the English constitution. So far from it, 
the Canadians admired and revered those laws, as far as they could be made 
acquainted with them. If it is doubted, I have an evidence to produce— the 
honourable and learned gentleman himself. He says, “what did they do when 
their grand jury met? they called for their accounts, the public accounts. They 
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likewise wished to put in execution the Popery laws.” Gould there be any 
stronger proof in the world, that they knew the value of those laws ? The criminal 
laws you have thought proper to give them; but you have not given them all. 
To my certain knowledge, they wish to have the Habeas Corpus. You have 
retained the civil law. What you will afterwards do to get the law administered, 
is to me incomprehensible. The civil law of the country stands founded upon 
what is called the custom of Paris. Thirty folio volumes of that custom those 
learned gentlemen are to make themselves masters of, and lay open to you. 
instead of making the English law the basis of their constitution. If any customs, 
or any particular laws, are applicable to the people of that country, take those 
customs and laws, and graft them upon the law you give them. Mr. Mas6res has 
stated his opinion to you. It is in the hands of the public: but you have not 
followed his advice. My honourable friend wishes an establishment of a different 
kind : others think the establishing such a government as this is right. One law 
of inheritance the Canadians complain of: the court of France has complained 
of it, and once attempted to correct it. It is that which the learned gentleman 
knows to be a custom with them ; namely, the quantum taken for the crown upon 
the alienation of any estate ; they wish to get rid of that. In short, if you had led 
them with any address, by degrees they would have received great part of the 
English law: they would have hugged it to their bosoms; they would, from time 
to time have abolished stated customs, and, by this time, you would have assimi- 
lated them to your constitution, and not left them standing single, as Catholics, 
under an arbitrary power. 

Another thing I wish to notice. Has there been any application from the 
country? any complaint of all this chaos which the honourable gentleman has 
complained of? No: there is no complaint. The principal people of the country 
are of a very particular cast ; they take a liking — this I know to be the fact — they 
take a liking to assemblies ; they think they have as good a right to have assem- 
blies as any other colony on the continent. It is strange, if they like this constitu- 
tion, that you will not give them all the benefit and advantage of it. They ask 
for it ; and when I say they ask for it, I do not mean to say that they have made 
any application in form to the court here, but they have stated their wishes to 
the governor there. Why not let them have assemblies ? But it is said, they are 
not ripe for assemblies ! Government has, to be sure, made use of the same argu- 
ment to induce them to drop that idea. It was said, ” Don’t you see very plainly, 
that the colonies upon the continent have all of them assemblies ? Don’t you see 
they are quarrelling with their King? If you have an assembly, you will probably 
be in the same situation.” Now, a quarrel with their King, to the Canadians, is 
reckoned worse than any vengeance that can be poured upon them. They will 
not hear of anything that would put them upon bad terms with their King. The 
method that 1 should have thought most natural, is the method recommended 
by Mr. Mas^res, which was, by degrees to introduce what is proper in your laws, 
and to let what is proper in the French laws remain with them. 

You have determined to establish, by this bill, the Roman Catholic religion: 
by this bill the Roman Catholic religion has its establishment. Sir, it is very 
singular how this poor Roman Catholic religion has been treated: in Maryland 
it has been tolerated, in Ireland persecuted, in Canada you choose to give it an 
establishment. I do not mean to say you ought to strike at their religion. I think 
you ought to give it them within certain bounds 

The next thing I shall take the liberty to mention is, that this council, chosen 
by the governor, is to be suspended, and removable by him. It has been said, 
you have taken no measure to make a quorum, to say what is a board : but give 
me leave to tell you, from my friends, the Canadians, that the governor may 
summon evei’y one of the persons, or seventeen of them ; and yet he may give 
them to understand he does not wish to see them. In that case, not a man to 
whom such a hint was given would dare to show himself: to be well at court, with 
them, is every thing, and the court is at present the governor. I do not mean to 
say, that such a thing is likely to arise from the conduct of the governor there ; 
but I have more apprehension from a wicked measure when I see an honest man 
is put at the head of it. I should be less alarmed at seeing this measure proposed, 
if he were recalled, and an unprincipled man placed at the head. This last pro- 
position alarms me the more, because the noble lord declares, and some other 
gentlemen say the same, that this bill is to be perpetual. A learned gentleman 
near me wishes it to be temporary. Now, if there is any part of the bill that ought 
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to be temporary, it is this; and with respect to the law of Canada, with respect 
to the religion of Canada, they are two very important matters. It is not very 
easy to make a change in the establishment of them. With respect to religion, 
it is impossible to do it ; but with respect to this arbitrary power it is possible, 
unless you mean to say, that they shall be slaves to the end of time. Though you 
have taken great pains to defeat the purpose of settlers, yet if the Canadians 
should give up their conscience a little, and accept of your religion, which is 
possible as many English are settled there, and you should wish to give them a 
legislature, by making this bill perpetual you never can do it. I may be told that 
the committee is the properest stage in which to discuss the bill. Certainly, we 
are now not a full house ; but perhaps not half the present number of members 
may be here next day this bill is taken into consideration ; and for that reason 
I throw out these observations. I am afraid I have detained the House too long. 
I have stated, very loosely, the objections I have to the bill. I have more to urge, 
but I do not choose to mention them in so thin a house. One thing I would say^ — 
that I look upon this measure as bad in itself, and as leading to something worse ; 
that I foresee it will not contribute to the peace of the country for which it is 
intended; and that it carries in its breast something that squints and looks 
dangerous to the inhabitants of our other colonies in that country. Foreseeing 
this, and looking upon the measure in itself as a very dangerous one, I shall give 
my hearty negative to it in this stage. 

The Solicitor-General [Alexander Wedderburn]. — . . . . With regard. Sir, to the 
great point of religion, I believe I should do an injustice if I attributed to any 
gentleman a desire to convert the Canadians, by an act of force, to the Protestant 
faith. However desirable it may be, that there should be a conformity of opinion, 
1 do not believe there are any gentlemen in this House who wish to effect the 
conversion of the Canadians, in any way but by the force of persuasion and con- 
viction. Is the Roman Catholic religion made the essential article of this bill? 
I can see, by the article of this bill, no more than a toleration. The toleration, 
such as it is, is subject to the King’s supremacy, as declared and established by 
the act of the first of Queen Elizabeth. Whatever necessity there may be for the 
establishment of ecclesiastical persons, it is certain they can derive no authority 
from the see of Home, without directly offending against this act. That the 
bishop may ordain priests, and that he may dispense with marriages of cousins 
german, nobody will have the least objection. If the Catholic religion is to remain, 
the bishops must ordain priests: the worship cannot exist without priests; and 
there cannot be priests without bishops ; unless you will permit missionaries to 
go from other countries to fill the cures in Canada. Of the alternative, which is 
the most politic? — that the priests should be bred in the country, or that the 
Franciscans or Dominicans should go over, and you of necessity be obliged to 
connive at their so doing? But then it is complained, that these clergy are to be 
allowed to hold, receive, and enjoy their accustomed dues and rights. What, Sir, 
would you tolerate their religion, and tell them, at the same time, that they shall 
have no priests ? or would you have these priests subsist upon the casual bene- 
factions of individuals? Is it not better that they should subsist under the 
authority of the state, than that these priests, who so zealously endeavour to 
gain an empire over the minds of the people, should be placed in a state of depen- 
dence on them for their maintenance ? And further, Sir, is not all this indulgence 
given subject to his Majesty’s approbation, and not that of any Canadian 
authority? and is it not provided, that nothing contained in the act shall disable 
his Majesty from making a provision out of the rest of the accustomed dues and 
rights for the Protestant clergy, in such manner as he may from time to time 
think necessary and expedient? So that all their tithes are subject to be taken 
from them, as affirmed, for a Protestant clergy. I should suspect, that the 
Canadians’ objection would be, that this provision defeats such a re-establish- 
ment of priests as they expected from the former part of the bill ; and I am sure 
it would be perfectly ridiculous to make a fund for the establishing of the Protes- 
tant religion, especially as there is not any great number of Protestant clergy in 
the country. 

With regard to the civil and criminal law established by this bill, I have no 
difficulty to say, that the criminal law there established ought to be the law of 
England. I would not have compelled the Canadians to adopt the criminal law, 
if they had found it a hardship. I have not a doubt of the preference of either 
of the two codes of laws being in favour of the English. I should think it would 
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be so in theory, and 1 am confirmed in my opinion by the testimony of those 
gentlemen who are best acquainted with the state of Canada. I speak from the 
,best authority, from that of the chief justice. What does he say? That the 
Canadians are fully sensible of the benefit of the criminal law, and that they 
would prefer it to the returning to the criminal law under which they lived. If 
we change their laws, where it is clearly for their advantage, and they are sensible 
of that advantage, we repair, in some measure, the evil of conquest; and this we 
have done, by the boon we have given them in this part of the bill. It is similar 
to that instance which Montesquieu quotes, of the demands of the conquering 
nation, that the vanquished should abolish the custom of exposing their children ; 
which, he says, is one of the finest exercises of the power of the conquering over 
the conquered nation, that was ever heard of. I have no doubt the Canadians 
will be fully sensible of the benefits of the proposed change, and will not complain 
that they are subject to the English criminal law, which is mild in its punishment, 
and certain in its description of the oilence. 

With regard. Sir, to the civil law, at present to effect a change in that law, 
would be to deprive the Canadians of that property which they are entitled to 
enjoy. In civil cases, until they shall have adopted ideas very different from 
those which they at present entertain, certainly the trial by jury would be no 
blessing to them. To alter long-established habits, to create a more manly course 
of thinking, to make the Canadians competent judges in civil matters, must be 
the work of time. Individuals bred up in a country where trial by jury does not 
prevail, would find it very difficult to exercise the olfice of a juryman. They 
would consider it a hardship, instead of accepting it as a benefit. The introduc- 
tion of it must, I repeat, be the work of time. 1 consider the assembly as sitting 
to make experiments, for the purpose of bringing the country as much as possible 
into that mode of living, and into those sentiments of cordiality with the Govern- 
ment, which the nature and habits of the people will admit. I assuredly think it 
desirable that they should acquire the mode of thinking of British subjects, and 
be brought, as much as possible, to adopt British manners ; but if you alter their 
laws, it will be difficult to produce this change ; if you alter their manners, it will 
be still more difficult. You must not seek to attempt it by any violent or sudden 
alteration ; if you do, you put off the wished-for event to a greater distance, than 
if you suffered things to take their own course. 

Another objection has been urged against the measure, which more properly 
belongs to the committee ; namely, that there is no clause in the bill to make its 
operation temporary. Now, Sir, I consider this bill, in its nature, to be temporary. 
A bill of this kind cannot but be temporary, because it is a bill of experiment. 
As to how far it is adapted to the wants of that country, gentlemen differ ; but 1 
think it will bring the Canadians much more to the resemblance of British 
subjects than they are at present. Gentlemen who oppose this measure have not 
attended to two points. In the first place, will it secure the law of Canada as to 
civil rights? With respect to this, it makes two material alterations; one, that 
the property of the state may be devised by will, the other, that all land given 
by his Majesty may be held in free and common soccage. By these means, those 
lands will henceforward be held by the law of England ; and no doubt the people 
will avail themselves of the power of devising, which that law gives them ; which 
will bring the estate, of course, to the eldest son. This will bring them nearer to 
the general laws of England. But should the Canadians not be inclined to receive 
these alterations, they will have very little effect. 1 consider, therefore, this bill 
essentially a temporary one ; but I shall be against any clause to make it so. In 
the first place, for what period would you take it? If for any period, it would 
have this bad effect with regard to the Canadians ; it would hold out to them a 
period, when it would cease to operate, and it would induce them to be stirring 
up objections against it during all the term that you permitted it to be in force. 
If you take a long period, the effect will be the same as if it were made perpetual ; 
if a short one, it is merely an experiment. And let me only remind gentlemen of 
the difficulty of fixing the period. 

i have hitherto. Sir, in all 1 have said, considered the Canadian inhabitants 
as the object of the legislature. A great deal has been said with regard to 
the British subjects settled in Canada. Now, I confess, that the situation of the 
British settler is not the principal object of my attention. 1 do not wish to see 
Canada draw from this country any considerable number of her inhabitants. I 
think there ought to be no temptation held out to the subjects of England to quit 
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their native soil, to increase colonies at the expence of this country. If persons 
have gone thither in the course of trade, they have gone without any intention 
of making it their permanent residence ; and, in that case, it is no more a hard- 
ship to tell them, “this is the law of the land”, than it would he to say so to a 
man whose affairs induced him to establish himself in Guernsey, or in any other 
part of North America. With regard to the English who have settled there, their 
number is very few. They are attached to the country either in point of com- 
mercial interest, or they are attached to it from the situations they hold under 
government. It is one object of this measure, that these persons should not 
settle in Canada. The subjects of this country, in Holland, in the Baltic, and in 
different parts of the world, where they may go to push their commercial views, 
look upon England as their home ; and it should be our care to keep alive in their 
breasts this attachment to their native soil. With regard to the other portion 
of the inhabitants of North America, I think the consideration alters; if the 
geographical limits are rightly stated. I think one great advantage of the exten- 
sion of territory is this, that they will have little temptation to stretch themselves 
northward. I would not say, “cross the Ohio, you will find the Utopia of some 
great and mighty empire.” 1 would say, “this is the border, beyond which, for 
the advantage of the whole empire, you shall not extend yourselves.” It is a 
regular government ; and that government will have authority to make enquiry 
into the views of native adventurers. As to British subjects within the limits, 
1 believe there are not five in the whole country. I think this limitation of the 
boundary will be a better mode, than any restriction laid upon government. In 
the grant of lands, we ought to confine the inhabitants to keep them, according 
to the ancient policy of the country, along the line of the sea and river. Upon 
these grounds. Sir, I think this bill ought to go to the committee. I do trust that 
that committee will, at least, be as well attended as this House. The project is 
one that deserves most serious consideration; and I am satisfied it will be the 
endeavour of gentlemen to make it as perfect as possible. 

Mr. Charles Fox , — . . . . First of all. Sir, my learned friend has not sufficiently 
attended to what I said, that I objected as much to the levying of the tax by the 
House of Lords, as to the tax itself. You know how exceedingly nice we are on 
this point. My learned friend says, they have been in possession: now, 1 do not 
apprehend they could have any legal right, if the proclamation had any force ; 
for that, by the laws of England, the Roman Catholic clergy should be entitled 
to tithes, is what 1 cannot comprehend. That the proclamation did not affect 
Canada, I have not heard my learned friend affirm. The question is, whether this 
be not literally giving a right to the clergy of that country; whether it be not 
giving them a right to exact that, which they had not a legal right to exact before 
this act passed? If so, it is giving a power to raise money; and we never permit 
bills of this nature to originate in the House of Lords. I think this objection 
alone fatal to the bill, without going further; but with regard to the measure 
itself, I will say, that it is not right for this country to originate and establish a 
constitution, in which there is not a spark or semblance of liberty. A learned 
gentleman has said, that by this means we should deter our own countrymen 
from settling there. Now, Sir, as it is my notion, that it is the policy of this 
country to induce Englishmen to mix as much as possible with the Canadians, I 
certainly must come to a different conclusion. Everything that forwards the 
learned gentleman’s end, defeats my view of the subject. The learned gentleman 
has, too, with great ingenuity, stated the inconvenience in Canada, if we give 
them our laws with respect to real property. I do not suppose there is any gentle- 
man who would approve of those laws being forced upon them ; but the learned 
gentleman spoke, as if all civil law were comprehended in this kind of relation, 
which affects the descent of property, the Habeas Corpus, and all other rights. 
He quoted Montesquieu with approbation, about exposing children, but he says, 
“ I cannot give the Canadians trial by jury ; I cannot give them the Habeas 
Corpus;” which are laws of the same nature, and fully as commendable as those 
which prevented the exposing of children. I cannot conceive why we should not 
give them the law of this country. If we gave them that law, it would be easy to 
alter it in many respects, so as to make it agreeable to them. That, Sir, I conceive 
it to be the duty of this country to do; and it is very easy to do it: but to go 
at once, and establish a perfectly despotic government, contrary to the genius 
and spirit of the British constitution, carries with it the appearance of a love o 
despotism, and a settled design to enslave the people of America, very undecom- 
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ing this country. My idea is, that America is not to be governed by force, but by 
affection and interest. But the Roman Catholic religion, the learned gentleman 
says, is not established. According to my notion, the establishment of that 
religion consists in government paying its teachers ; and when the professors of 
that religion receive tithes, that, I maintain, is establishing a tax. I profess 1 do 
not myself object so much to that portion of the bill ; because I think the persecu- 
tion of the Roman Catholics is much to be deprecated, and that the penal laws 
of this country are repugnant to every principle of toleration. I think there might 
be, in some part of his Majesty's dominions, an asylum, where Roman Catholics 
might go, if persecuted. 1 still, however, think that this provision has not yet 
been distinguished from a tax ; that we are now going, for the first time, to levy 
a tax, brought down from the House of Lords, for the support of a Roman 
Catholic establishment ; that we are about to levy a tax on the people of Canada, 
for the support of a religious establishment ; and that we are taking this bill of 
the House of Lords, when it ought to have originated here. If the Roman 
Catholic clergy have been in possession of a right to tithes, they must have been 
in possession of it from the good-will of the people of the country. If they should 
ever be disposed to sue for their dues, they are now to have a legal right to them, 
by a bill coming from the House of Lords. 

Mr. Edmund Burke, — . . . . The learned gentleman observes, that it is a 
tyranny to place over a whole people a law they do not understand. But, Sir, is 
it not less a tyranny to place a law over them which they do not understand, 
than to impose upon them a law which we do not understand ourselves ? Does 
this House know what that law and custom is which they are going to impose 
upon their fellow subjects? I do not condemn either the present law, or that 
which is proposed in its place. I will not approve the one or the other ; much less 
attempt to impose it either upon Frenchmen or Englishmen, until I know more 
of the nature of those laws than I do at present. The customary law of Canada 
may be a defect grown up from the time of barbarism, and corrected by despo- 
tism ; as in many parts of France, in many parts of Germany, and in many other 
parts of the world. Can we say, what is the customary law of Paris, which is going 
to be made law by this bill — ^which is going to be made law in Canada ? Do we 
know how to modify it by the practice and admission of the civil law, which has 
been admitted into almost all the provinces of France? For observe, that it is 
not the custom of Paris, which has been mitigated by ordinances and mitigated 
by the civil law, which is proposed to be established ; but the custom of Paris, 
unmitigated, unqualified, is now proposed to be established for ever, as the law of 
the province of Canada. I should be glad to read the clause, to see if 1 am right in 
that expression ; for I could wish to be correct. In page 3, it says, that “ all his 
Majesty's Canadian subjects shall hold and enjoy their property and possessions, 
etc. ; and that in all matters of controversy relative to property and civil rights, 
resort shall be had to the laws of Canada." I see 1 was rather mistaken, and am 
willing to correct myself. It is not the custom of Paris that is to be established 
in that extent, but the custom of Canada, of which we know little or nothing. 
But there is something worse in the wording of this clause ; for it is to be estab- 
lished, it is said, “ in as large, ample, and beneficial manner, as if the said pro- 
clamation, commissions, ordinances, and other acts and instruments had not 
been made." The wording of this clause supposes, that the acts and ordinances, 
and law of England, had not been beneficial to the Canadians ; that the law of 
Canada is by the English government approved ; and the law of England stands 
condemned, as not being beneficial. Now, I should be glad to ascertain two facts ; 
first, whether the British government is odious to the Canadians ; and next, what 
are the excellences of that government to which we are reverting; what beneficial 
effects it has produced ; and whether the people of Canada have flourished more 
under the French government, than under the English government? These are 
matters of fact necessary to be known, to enable us to judge of these laws. I shall 
never be induced to consider government in the abstract. The government under 
which the people have flourished most, that is the best government. I should 
desire to see the present state of the country compared with its state for the 
twelve or fourteen years preceding the troubles that gave rise to the present 
measure. Perhaps the people have enjoyed great benefits. If they have I would 
inquire, whether this proposed change must not produce great inconveniences? 
Until I have this light of facts, it will be impossible for me to give an honest vote, 
with a view to a change of the government of Canada. If you introduce laws that 
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have lain dormant for twelve or fourteen years, it is as much an innovation, as if 
you had made the constitution new. I have no objection to make the constitu- 
tion new, provided the necessity of so doing is set in a clear and satisfactory 
manner before me. I think Parliament can proceed upon no principles but two- 
reason and authority. Reason we have none. The next question is, what is our 
authority? I believe the opinions of the learned gentlemen near me, will, must, 
and ought to have their due degree of weight with the House. They seldom give 
their authorities, without, at the same time, giving their reasons. It may be said, 
we have the gentlemen here, and therefore have no need for their written opinions! 
I should very readily agree to this, if gentlemen will tell me that these written 
opinions may not have been given with a greater or less degree of latitude in the 
council — ^if gentlemen will tell me that I cannot, for the sake of the public good, 
have those facts brought before us, which those learned gentlemen made use of 
to justify their own opinions. The reasons of those great law authorities, com- 
bined with the authority of those facts, must have great weight with me. 

I have hitherto avoided offering a single word upon the general policy of this 
bill. It is said, the general provisions of the bill are to be considered in the com- 
mittee, and the general argument on bringing up the report. I guard myself from 
this admission, upon this single question — ought not such a ground of information 
to be first given, as will induce you to reject the law of England, and assume the 
law of Canada? — ^that is, to reject the law which you do know, and the beneficial 
effects of which you have experienced, in order to impose another law upon the 
Canadians which you do not know, but the ill effects of which you have felt? 
Are you to proceed, in a manner so wild and at random, in condemning the 
British laws unheard, and establishing the French law in Canada ? I may venture 
to say, condemning" the law of England ; because its condemnation is virtually 
made, the moment it is proved not to be beneficial to the people. I believe I am 
not so attached to words, as to put my own opinion in competition with that 
• j)roof ; but as yet I have no evidence that the people do not like our law. I do not 
know this to be the case. The presumption is, that the law under which they have 
long lived, is the law most agreeable to them. I will go upon presumption, when 
1 have no other ground to judge upon. The law may have been more agreeaWe 
to them from their ignorance. They did not know of any better; and the moment 
they know some other system more beneficial, they may wish to adopt it. Until 
I know that the people of Canada condemn the British law, I will not impose 
another, which their own enlightened judgment would have rejected. Has any 
petition appeared before the House, to tell us the law was a burthen to them ? Is 
either the form of trial, or the laws by which they are tried, disagreeable? What 
evidence have we of all this? As a friend to the people of Canada, I ask these 
({uestions. The conquest of them should not make them less dear to me: I would 
even treat them with a milder hand. The treaty, too, has demanded it: but until 
1 know that the English laws are not beneficial — are not good for all men in all 
cases; until I know this, — until the people of Canada complain of them — 
I will not presume that they arc opposed to them. At present, there is an 
English complaint against the establishing of French laws. I should be glad 
to hear a French complaint against the establishing of English laws; and 
whenever that comes, I shall be ready to give it a fair hearing. But at present, 
the bill stands upon no complaint. There can be no mischief in postpon- 
ing it ; but there may be much mischief, if you give the people French despotic 
government, and Canadian law, by act of parliament. By a delay of a year, they 
would be kept out of the advantage of having Canadian law universally estab- 
lished, which Canadian law universally establishes a despotism; and there is 
nothing left to complain of but the despotism established by necessity. At 
present, they bear that grievance ; but a grievance by necessity, and a grievance 
established by law, are two very different things. Supposing the bill to be delayed 
for a whole year, the extent of the evil on our side will be, that we shall have 
more information ; and as for the Canadians, they will remain a little longer in the 
same situation in which they are at present. If you are prepared to give them a 
free constitution, I should be in haste to go on; but necessity — “necessity, the 
tyrant’s plea" — is urged for proceeding immediately. 

Let us have evidence, then, of that necessity. I stand for the necessity of 
information; without which — ^without great, cogent, luminous information— I, 
for one, will never give my vote for establishing the French law in that 
I should be sorry to see his Majesty a despotic governor. And am I sure that tins 
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despotism is not meant to lead to universal despotism? When that country 
cannot be governed as a free country, 1 question whether this can. No free 
country can keep another country in slavery. The price they pay for it will be 
their own servitude. The constitution proposed is one which men never will, and 
never ought to bear. When we are sowing the seeds of despotism in Canada, let 
us bear in mind, that it is a growth which may afterwards extend to other 
countries. By being made perpetual, it is evident that this constitution is meant 
to be both an instrument of tyranny to the Canadians, and an example to others 
of what they have to expect ; at some time or other it will come home to England. 
When it is proved that the laws of England could not govern Canada, it will be 
plain that some stronger power than the laws of England is necessary to govern 
this country. I shall give my first vote upon this bill, against the despotic 
government there ; whether it is to be established for any len^h of time, or to be 
established at all by Parliament. When you cannot make a free government, you 
ought to leave a country to be governed by the force of necessity. Government, 
and a free government, are two different things ; but with regard to those laws 
which are in use at present, I cannot form an opinion — I know nothing of the 
custom of Canada. I should be glad to receive proper information. When I have 
received proper information, I will then endeavour to speak to the merits of the 
bill as far as I can : at present, I cannot form any opinion. I wish to have it under- 
stood, that what 1 have now said relates solely to the question of information. . . . 

Examination of General Carleton, Governor-General of Canada 

Will you give the committee an account of the commerce and government of 
Canada, when you first arrived in that country as governor ? — I am not prepared 
to give an account of the trade ; it would extend very far, and require several 
papers which I have not here. 

I beg you to give an account of the state of the government at that time. — In 
what respect? 

I understand when you went over as governor, that you established a form of 
government. In what manner was the civil government carried on in Canada ? — 
The civil government consisted of a governor and council. They were authorized 
to make laws and regulations in the province, under certain restrictions. Both 
the questions are extremely wide ; I do not know precisely what the gentleman’s 
ideas are. If 1 had thought it essential, I would have procured papers from the 
Custom-House of the imports and exports. If 1 had lived in the country fifty 
years, I should not have been able to give a precise account, without having the 
papers in my hand. 

What was the mode of proceeding in the courts of justice when you arrived 
there? — ^The justice of the province was distributed by two courts, the Supreme 
Court and the Court of Common Pleas, and likewise by other courts which had 
power more restrained and confined than the Court of Common Pleas. 

What was the form of trial in the Court of King’s Bench ? — I hope the com- 
mittee will not expect I should state that with accuracy. The chief justice should 
do it. 1 think the Supreme Court or Court of King’s Bench, was according to the 
English form. 

General Conway. — I do not mean to object to the question of the honourable 
gentleman, but 1 submit to his consideration, whether as we are to hear the chief 
justice, and the attorney-general of Quebec, it is not more proper to put the 
question to them. 

Mr. Mackworlh. — ^Were any objections made to that mode of trial? — ^There 
are two sets of people in Canada; one, those who call themselves the ancient 
subjects, the other the new subjects. The first are very well satisfied with the 
form of justice administered in the Court of King’s Bench ; the other, the newly 
acquired subjects, are extremely satisfied with the integrity of the court, but 
extremely dissatisfied with the mode of trial. Their dissatisfaction arises, first 
from the great expense that the court draws them into ; and in the next place, 
from all the proceedings being in a language they do not understand: they are 
likewise not satisfied with juries. They are extremely flattered and pleased that 
there are to be juries; that they are to be admitted to be of the number; but they 
think it very strange that the English residing in Canada should prefer to have 
matters of law decided by tailors and shoemakers, mixed up with respectable 
gentlemen in trade and commerce ; that they should prefer their decision to that 
of the judge. 
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Have they been dissatisfied with the judgments that have passed in the Court 
of King’s Bench?— I cannot say I ever heard a complaint of the kind. 

If juries were composed of the species of men such as they approved of, would 
they disapprove of the mode of trial by jury?— The great object with the 
Canadians would be to procure justice; and to procure it at a reasonable and 
moderate expense : these are the essential points. As to the mode of trial, whether 
by jury or by the judge, they would prefer the latter from custom, habit, and 
education. I am not authorized to speak for the Canadians, to assert that they 
absolutely pray against juries. They certainly are attached to their own customs 
and manners. I am willing to give as much information as is in my power, but 
the chief justice is much better qualified than I am. 

If the expense was moderate, and the jury composed of proper men, would 
they object to that mode of trial on account of thinking they should not have 
justice done them in the trial ? — I cannot say that the Canadians would wish to 
adopt it: on the contrary, I have heard them make objections to it. How far 
tliose objections will cany weight, I know not. 

Is not the trial by jury in the Court of Common Pleas optional? — I under- 
stand so. 

Do you know that the Canadians of late, in the trials in that court, have 
chosen the trial by jury to decide their causes? — In general, I understand not. 

Can you give any authentic account of the number of Protestant subjects now 
in the province of Quebec ? — I had the return of the province last April of the 
number of Protestants in the year 1770. By that return, I believe, every body 
who calls himself a Protestant is included. By that account they are under four 
hundred men, about three hundred and sixty, besides women and children, in 
the whole colony of Canada. 1 am afraid their numbers are diminished since. 

Do you think the diminution of the number of British subjects is an advantage 
or disadvantage to the province? — That is a political question. I am afraid their 
circumstances have been so reduced, as to compel them to quit the province ; I 
speak from humanity. I do not mean to give any political opinion upon the 
subject. 

In general, are these three hundred and sixty persons composed of men of 
substance and property in the province? — There are some who have purchased 
lands — officers, or reduced ofticers, some very respectable merchants ; there are 
other inferior officers in trade, and a good many disbanded soldiers. In general, 
they are composed of people of small property. 

What do you think may be the number of the new subjects of Canada ? — About 
one hundred and fifty thousand souls ; all Homan Catholics. 

In the conversation you have had with the Canadians in general, are they not 
very earnest for the restitution of the ancient Canadian laws? — They were very 
much so, when 1 was in the province ; and by the accounts 1 have received since 
I came to England, they still continue very earnest indeed, and anxious about it. 

Have they expressed lately any apprehension on seeing plans of government 
sent over, that those plans should take place, or any satisfaction or desire that 
they should? — They have expressed great uneasiness at the apprehension, and 
more warmth than is usual for that people. They seem determined to form 
associations and compacts to resist the English law, if they should be compelled 
to do it, as far as they could do so with decency, and their duty to the government 
would permit. 

Have the clergy in Canada since the peace enjoyed and received the tithes and 
parochial dues ?— They have received the tithes and parochial dues as formerly ; 
there may be some who have not, but very few ; as few as those gentlemen who 
receive their rents ; they are as well paid as the rents. 

Mr. Charles Fox . — Did they receive the tithes and dues only from the Roman 
Catholics, or from the Protestants likewise ? — I really do not know ; there are so 
few Protestants that cultivate the land. 

Was there an idea that the Protestant landholders were exempt from paying 
tithe?— I have heard some of the clergy say, that in the uncertain state of things, 
they would not ask the Protestants to pay unless they chose it: as there were 
opinions spread among them, that it was not agreeable to the English 
the right, they would have to encounter the great expense of the law. I think it 
induced them to act with great moderation and discretion in the matter; hoping 
in a short time, that the laws would be ascertained, that they might know what 
ought to be paid and what not. 
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Did those few British subjects inhabit the towns of Quebec and Montreal? — 
Chiefly; there are very few in the country, so few, that they are scarcely to be 
seen in travelling through it, as there are but three hundred and sixty in a 
district of three hundred miles long, and very wide. 

Lord North, — Is not the cultivation of the lands entirely in the hands of the 
Canadians? — Almost entirely. 

What part of the trade is in the hands of the Canadians? — I have heard about 
two-thirds. 

Is not the trade much increased? — I understand the trade is increased very 
much. 

Do you attribute that increase to the trial by jury, or introducing so much of 
the English law as has been introduced? — No; they have no dependence upon 
that at all. 

Can you assign any probable reason to what it is to be attributed? — The 
colony of Quebec was in its state of infancy ; it is so still, in some measure. They 
have been now fourteen years quiet. The country has peopled very fast; besides 
the natural increase of population, there have been a great many Acadians, who 
had come into the province ; people taken from America and Nova Scotia, that 
were scattered in the province during the course of the war. As the people 
multiply, they act as a sort of farmers; they take possession of the lands behind 
their own, so that they go on cultivating the country very fast. 

Do you not think the old inhabitant in Canada is receiving considerable advan- 
tange from the change of the disposition of the inhabitants, from a military to a 
commercial life? — No doubt he is. Under the French government, the spirit of 
the government was military, and conquest was the chief object; very large 
detachments were sent up every year to the Ohio, and other interior parts of the 
continent of North America. This drew them from their land, prevented their 
marriages, and great numbers of them perished in those different services they 
were sent upon. Since the conquest, they have enjoyed peace and tranquillity ; 
they have had more time and leisure to cultivate their land, and have had more 
time to extend their settlements backwards ; the natural consequence of which 
is, that wheat is grown in great abundance. I have been very well informed that 
we have exported large quantities of wheat. 

Colonel Barrd, — I submit, whether it would not be better to go through one 
particular part first, without going into any other. 

Lord North, — It is almost impossible. No man can know how many questions 
every particular member has to ask upon this point. 

Colonel BarrL — I have only one question to ask upon that point, reserving 
myself to ask others ; it follows from the noble lord’s question. If by any means 
that same warlike spirit was introduced again, would it not introduce the like 
disagreeable and bad consequences? — 1 take it, that a spirit of war in that, and 
in all countries, is very much against population and the cultivation of land. 

What measures in that country would put an end to this spirit? — ^Their being 
subdued by the people they meant to conquer. 

Lord North, — Has not the increase of the agriculture been the principal cause 
of the increase of the commerce? — It is so understood. 

Do you not understand, that the great capitals of our merchants, their great 
knowledge, and their spirit in trade, have likewise contributed to the increase of 
it? — I believe they may have been of advantage. 

Are the Canadian inhabitants desirous of having assemblies in the province? — 
Certainly not. 

Have they not thought with horror of an assembly in the country, if it should 
be composed of the old British inhabitants now resident there? — No doubt it 
would give them great offence. 

Would they not greatly prefer a government by the governor and legislative 
council to such an assembly? — No doubt they would. 

Do you not think a free exportation of com contributed to the encouragement 
of population and agriculture, as much as any of the foregoing causes? — ^The 
population was the first effect; the cultivation of the land was the consequence. 

Was it necessary to have any land to be qualified to serve on a jury in the 
country? — I believe there is very little nicety in that matter; there is too great 
a scarcity of Protestants. 1 beg leave to add, in the list of jurors 1 mentioned, 
there were a great number of disbanded soldiers that kept tippling houses. 

Is that the only idea of the assembly, that you ever knew suggested to the 
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Canadians, and to which they returned their answer?— I put the question to 
several of the Canadians. They told me assemblies had drawn upon the other 
colonies so much distress, had occasioned such riots and confusion, that they 
wished never to have one of any kind whatever. 

Did not the Canadians likewise think, that assemblies would draw upon them 
cxpences as well as distress? — By distress I meant the displeasure of this country. 
No, they never stated that. 

Have you never heard, that they imagined they should be obliged to pay the 
expence of government as soon as they had assemblies, but that until they had 
them they were not to pay the expence?— No, that was not the idea of the 
Canadians j they dislike it as not being conformable to their ancient customs. 

Do you mean indiscriminately the whole law, civil and criminal? — The civil 
law. 

Do you think, if all their customs of descent and heritage were preserved, that 
they would be dissatisfied with the introduction of trial by jury? — ^With regard 
to any portion of their law, one custom separate from another, I believe they 
would be extremely hurt to have any part of their customs taken from them, 
except where the commercial interest of the country may require a reasonable 
preference, and such commercial laws as can be especially mentioned to them. 
I believe they would make no objection to any such commercial laws, if they may 
know what those laws are. But laws in the bulk, which nobody can explain to 
tliem, they think would be delivering tlicm over a prey to every body that goes 
there as an attorney or lawyer. 

Was the dissatisfaction expressed by the Canadians at large, or by the corps 
of noblesse ? — They were pretty unanimous in most points ; as unanimous as so 
large a body could be expected to be. 

Are the noblesse better pleased with a jury in criminal causes? — I never heard 
objections made to the criminal law, except in one instance. Very soon after I 
went into the province, there were some Canadian gentlemen and some English 
gentlemen arrested for a very great crime indeed.^ They were accused of a very 
great crime indeed. They were committed to gaol until the next trial. It was the 
unanimous sense of the province that they were innocent, and they were found 
innocent at their trial. Upon that occasion, I heard several of the Canadian 
noblesse complain of the English law; but, upon my word, I recollect no com- 
plaint of the criminal law but upon that occasion. 

What was the nature of the complaint? — They complained that upon the 
(leiiosition of one man of very bad fame, gentlemen should be committed to firison, 
and there remain a considerable time before they could come upon their trial. 
They said, that under the former law, more than one information would have 
been taken, and an inquiry made by the King’s attorney-general, and that those 
gentlemen would not have been arrested if such information had been taken, as 
their innocence by that means would have appeared. 

Has there been any other trial by jury for a capital offence ? — I do not remem- 
ber to have heard of any. 

Have there been any considerable number of trials for offences among the 
common people ? — Very few, to my knowledge. 

What number of these noblesse is there in this country ? — My memory will not 
suffer me to tell. 

Nearly? — I suppose a hundred and fifty; I speak at random. 

What is the occupation of them ; do any of them trade ? — I believe very few ; 
they are not fond of trade. They have been brought up in the troops ; they do 
not apparently trade ; perhaps they may have connexions with some that do. 

Do you know from the Canadians themselves, what sort of administration of 
justice prevailed under the French government, whether pure or corrupt? Very 
pure in general ; I never heard complaints of the administration of justice under 
the French government. j 

Was it so pure, that there was no room for favour from the judge? The 
intendant of the province was chief in matters of justice. 

What was his general character? — With regard to his character as 
justice, I believe it was unexceptionable. It can never be the interest of a ^nsible 
man to connive at, or suffer, iniquity in courts of justice. The matters in dispute 
are very small between neighbour and neighbour, and he would only incense the 

» TheWalkerOase. Seo Burt, A. L., ‘The Mjsteiy of Walker’s Bar* (C?aw(irfian//Mtor»caZ/eft*tff, Hi, 

pp. 233 ff.). 


I 



114 CONOTITUTIONAL DOCUMENTS OF CANADA [1763- 

people for very little purpose. The French intendant had other methods of making 
large sums of money, and enriching his favourites, if he had a mind to do it. 

Was the administration of justice, in the other branch, equally pure? — He was 
at the head of all justice. He had his delegates, who presided in small matters in 
the other parts of the province. There was an appeal from the others to the 
intendant. 

Were the decisions of the court in the three districts always just? — I believe 
so ; I never heard any complaints from the people, that the courts of justice were 
not properly administered. I have heard of great fortunes made in another 
manner. 

If their favourite laws and favourite customs were preserved to them, would 
they not, in every other case, take the law of England? — ^They do not know what 
the law of England is ; they call the law of England the mode of administering 
justice. They do not know the difference between Canadian law and English, in 
the mode of administering it. The essential laws of England, in deciding matters 
of property, they have not the least idea of. The intelligent part of the Canadians 
think and hope, that their laws and customs may be continued, because they 
know what they are. 

Have the intelligent part of the Canadians any idea of the law of habeas 
corpus? — I believe not the least. I do not say there are no gentlemen who have 
made it their particular study. 

Are there any number of the professors of the law, capable of instructing them 

in the law there ? — There is a Mr. Taylor, attorney-general ; there is a Mr. , 

secretary. I would not venture to say there is one lawyer in the whole province 
who has been at the bar in England ; 1 may be mistaken. I do not know one that 
ever was at the bar as a lawyer. 

Then I understand you do not imagine that any other person but those two are 
barristers? — Not to my knowledge. 

In general, have not the British subjects in Canada and the old subjects inter- 
course with one another? — They have very little society. 

Do the Canadians in general communicate their sentiments to the British 
subjects at all, or to the officers, etc. ? — ^They are very decent people, and com- 
municate their sentiments only to those whom the King has appointed to receive 
them. 

Has there been, by the supreme council established, any summary trial for 
small matters in the different parts of the province? — ^Yes; the justices of the 
peace formerly had authority to try small causes. 

Were any of the Canadian gentlemen among those justices? — Not one. 

Did there exist in the French government any summary mode of proceeding 
in the country? — ^Yes ; some of the seigneurs had a right to hold courts of justice. 
They almost all had a right ; but few exercised that right. 

Has that been taken away under the English government, or more exercised ? 
— Entirely taken away; besides that right, which the seigneur of the original 
tenure has, there was what is called the right of proceeding as delegates to 
different parts of the province. 

Are those delegates resident inhabitants, who have a commission something 
like justices of the peace in England? — ^They were creditable people of good 
understanding. There was scarcely such a thing as a lawyer admitted into the 
colony, under the French government, except the King’s lawyers ; I mean regu- 
larly educated lawyers. There were attorneys and notaries. 

Do you conceive the people of the country to be at all informed of the French 
law they lived under? — They understand the French law from education, as the 
people of England understand the English law from education, from the customs 
and usages of the place. 

Do they understand more than the general custom of descent and heritage, and 
the mode of conveying property in that country? — ^They understand in all 
respects whatever comes before them. All the French law was not introduced 
into Canada. They are acquainted with the laws of property generally, and the 
custom of Canada; but as to the other laws of Paris, they are not introduced: 
they are as much unknown to them as the law of England. 

Fs there any code of Canadian law published ? — ^There are law books, and some 
that contain precisely the laws and customs of Paris, from whence the Canadian 
laws are derived. There arc, besides these, a collection of the customs of Canada, 
as far as they are able to procure them^ which I understand is published. 
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Has there been any plan proposed since you have been governor, or any in your 
predecessor’s time, to determine causes of small value? — I do not know that 
there is any plan. They have no sort of intermeddling with the administration 
of justice, but in juries. 

Would not that have removed their objection to the English government, and 
given general satisfaction in the country? — ^The administration of justice by the 
seigneurs was rather a tax upon them; there were very few that exercised it. 
Since I have been there, they have applied to me to know whether they might 
not exercise it ; or to know, whether it was taken from them. I said, I wished 
they would let the matter lie dormant till something was finally determined. 

What is the wish of the people who would be subject to this jurisdiction? Do 
they wish to be tried without expence, and upon the spot? — ^They were under 
some check under the French government. They certainly were not delivered 
up to their mercy: there was an immediate appeal to the King’s courts of justice. 
They were under the check of the King’s courts of justice, and the King’s 
attorney-general brought every thing up immediately. 

Might not some alterations have made that very agreeable, such as might have 
enabled them to bring small suits to immediate issue? — ^I'hcy are very much 
attached to their ancient customs. They were so much dissatisfied with the people 
to whom commissions of the peace were granted in different parts of the province, 
that I was obliged to take away their power. It never was much trusted into the 
liands of the French. 


Were all the judges in all the courts of justice in Canada bred to the law? — No. 

W’ere any more than tlie chief justice of the King’s Bench ? — I belicive not one. 

Were the Canadians made aware by those persons, that a jury in civil actions 
have nothing to do with the law? — ^They have a very confused idea of the 
English law. 

What was the nature of those decent compacts and associations they were 
determined to enter into, to resist the laws- of this country ? — ^To bind themselves 
in all marriage contracts, as strictly as it was in their power to do, that all their 
possessions should go according to the Canadian customs, and in general to 
adhere to that as closely and firmly as possible. 

Did the supreme legislative council ever make any laws to secure property, 
according to the Canadian customs ? — ^There were some ordinances made ; but I 
never could learn that anything was clear or certain in the law, nor did I under- 
stand clearly what was the law and custom ; nor docs it seem to be a clear question 
in the country. I have heard the same man argue for the English law in one 
cause, because it suited his cause, and I have heard him argue for tlie French law 
in another cause. There is an ordinance for quieting the minds of the Canadian 
subjects, directing the court of common pleas to decide agreeably to the laws and 
customs of Canada, in adhering as much as possible to the laws of England. 
There is also an appeal to the supreme court of equity, which is directed by the 
common laws of England. 

Would two-thirds be satisfied to have their suits, relative to debts in the 


country, decided by the Canadian law? — I believe not. 

Have they any regular method of conveying their sense at present ? — I under- 
stand they have conveyed it. in petitions. When I was in the province, seeing 
great heats and animosities upon every occasion in various sorts of people, and 
that petitions of all kinds greatly incited these animosities, I dissuaded them, as 
much as it was in my power, from measures of that sort. Before my arrival they 
had expressed their desire in a petition to the King. They frequently repeated 
the substance of that petition, as their earnest desire and wish, and would have 
drawn up a fresh one, had I not dissuaded them from so doing. My reason was, 
that I wished them to wait till the King should think proper to reply to their 
petition. During my residence, upon all occasions, all sorts of people expressed 
the same wish and desire as in the petition, which I understood to be the petition 
sent before my arrival. I understand that since I have been in England, they have 
expressed the same wish and desire by fresh petitions, for fear the former one 
should be forgot. I assured them that in due time proper attention 
paid to it and justice be done; and that in the mean time, they ought to res 
satisfied with the good-will and intention of this country towards them. 1 saw 
a letter, or paper, asking two Canadian gentlemen, in case I had not been ner , 

to act for them as their agent, to present this petition. 

Are the Canadians aware that an assembly' into which they were 
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would be a legal and decent method of making the sense of the inhabitants known, 
or have they been led to look upon all representations of assemblies as factions, 
etc. ? — I believe they have no idea of assemblies, but what they receive from the 
newspapers, and the accounts that come from the other provinces. 

Have, or have not, any pains been taken to explain to such persons the excel- 
lence of such a constitution, and the advantages that would arise from it, or have 
they been left to conjecture? — It is a difllcult matter to instruct a whole people 
in lessons of politics, and 1 have never attempted it. 

At the time the apprehensions of the Canadians were signifled to the ofUcers 
of government, .had there been no conference among the principal people in 
Canada ? Had there been no conference with the governor, to hit upon the form 
of government most agreeable to the people? — They had frequently expressed 
their desire and prayer to have their ancient usages restored to them ; and stated 
that the form of government which came nearest their ancient usages would be 
most agreeable to them. 

Did they state what those usages and customs were, to the persons to whom 
they applied? — ^They were in general words, and are expressed in the petition. 
All conversations upon the subject were to the same effect. 

Do you conceive it would be impracticable at this time, without giving general 
lessons of politics to all the people, to explain the advantages they would derive 
from the English government, without the abolition of all their usages? — They 
have very often told me, that during the military government, the English 
frequently expressed to them the happiness, and great advantages they would 
receive, by the introduction of the laws of the English government, and by 
the protection of the civil laws of the country; that they were to become 
a happy people by the change. Several years after, when they had experienced 
what it was, and found that they were debarred of what they looked upon as the 
civil rights of subjects, and that they understood that, as Roman Catholics, they 
could not enjoy places of profit, or trust, or honour, they thought it was adding 
mockery and insult to severity ; and were astonished that people could hold such 
language to them. 

Was it ever suggested to them, that the difficulty could be got over, and that 
the Homan Catholics might be admitted to some share in the government? — I 
have often told them that I believed it would be the case in time. 

Did you ever hear of any of the principal Canadians expressing a wish that, 
until there was an assembly established, the council established by the King 
should be so modified, as to bear as near a relation as possible to the moderate 
principles of the constitution of this country? — I often heard them express a 
wish, that Canadians should be admitted into the council; 1 never heard any- 
thing further. 

How was the legislative council composed in the French government? Had 
Canadians a share? — It was more a council of justice than of state, and more a 
council to receive appeals than to make laws; they made certain small regulations. 
The governor was chief of the council: the intendant was president, and he col- 
lected the voices. There were a certain number of the Canadian inhabitants that 
were of the council likewise. 

.... How long were you governor of Quebec, and resident? Are you not 
governor now? — I am governor now. I was in the province as governor, or 
lieutenant-governor, commanding in the province, about four years. 

Did you not, during the time of your being governor, endeavour to learn the 
manners, temper, and genius of the people over whom you presided ? — No doubt. 

From the knowledge and experience you have of those people, do you think 
they would choose to have the English law as a rule to govern them both in 
matters of property and matters of crime ; or in either, and which of them? — The 
Canadians are very anxious to have Canadian law to decide in matters of property. 
I believe they are pretty indifferent in regard to criminal law. 

Is that your judgment, formed from your knowledge and experience of them ? — 
It is. 

Do you not imagine that the aversion they have expressed to the English law 
is because they think it is likely to interrupt the course of descent and inheritance, 
and to load them with incapacities as Roman Catholics? — The partiality and 
attachment which they have to the laws and customs they possess is well known ; 
and they apprehend that laws unknown to them may introduce something 
terrible to them ; they know not what. 
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Is there not a great difference between the criminal laws of the two countries ?— 
The criminal law they have experienced is, in fact, not so extremely different. 
The mode of prosecution, the mode of deciding by the law, is very different ; but the 
trial of great crimes, in nearly all civilized countries, is almost entirely the same. 

Are there not more punishments in the law of England than in the law of 
Canada? — I believe there are: I cannot pronounce. 

Was their dislike to the English law uniform from the beginning? — From the 
time they first experienced it, they very soon found a great difference in the 
expense, which was very grievous and oppressive to them ; not from any defect 
in the characters of the gentlemen ; but the wealth of the country, compared to 
this, is extremely small. Fees of all sorts, though not unreasonable in this country, 
were considered extremely heavy in that. 

Did they not complain, that the proceedings were held in a language they did 
not understand ; and that no Canadian advocates were permitted to plead in the 
courts? — ^That was a great complaint indeed, till it was remedied. 

When that was remedied, did they then express as great dislike as they did 
before? — ^The expense continued pretty much the same; the satisfaction was 
greater, having then lawyers that could plead in the language they knew. I 
believe there has been very little of that in the supreme court. 

Have you seen an act passed in the other House relative to Canada ? — I have. 

Do you think that bill gives the freest form of government to Canada it is 
susceptible of? — I should think it the best form advisable to give in the present 
state of the colony. 

During the time the English law was executed, had they any such thing as 
regular gaol deliveries? — I understand the chief justice is to attend. It is a 
question much more applicable to him. 

Were not people apprehended by the power of the intendant and attorney- 
general, and detained without any kind qf assistance from any other place? — I 
never heard any complaint of the kind. 

Do you not know there was some officer that had that power? — I do not know 
he had the power, but he may have acted from his own caprice or fancy. 

Where was that power vested ? — ^The power was in the intendant, likewise in 
the attorney-general. 

Was any person ever prosecuted? — I really do not know that any one was. 

Did the mode of trial upon court-martials for military offences during the 
French government, give any offence? — No. 

Were they not tried by some council of officers of the corps? — I should 
imagine they were tried by the corps of military men. 

Had they any objection to that mode of trial? — I never heard they had. 

Were the noblesse not very fond of military rank and distinction before the 
conquest ? — They were almost all military men, and of course fond of rank and 
distinction. 

Do they enjoy such gratifications now? — I do not know that any of the 
Canadians in Canada enjoy any gratifications from the court of France. 

Do they enjoy any under English government? — None. 

Would it not be fiattering to them to enjoy some rank? — Undoubtedly. 

Would it be more pleasing to have a share in the government? — Undoubtedly. 

If his Majesty did not choose to appoint any particular persons in the place 
to a share of government, would they not be glad of having other lawful and 
honourable means of providing for themselves? — No doubt. 

Do not the gentlemen of Canada form some opinion relative to the welfare and 
prosperity of their own country ? Is not that a matter of discussion among them ? 
— It has been a matter agitated very much; but they seem to confine their ideas 
chiefly to the restoration of their laws and customs, and wish that all distinction 
should be taken away which separates them from the English subjects. By that 
I understand the admission into places and offices of trust and honour, equally 
with the English. 

Would they be glad to be in such a situation as to make this idea of theirs 
prevalent? — No doubt. ... , ... 

Have they such objections to the form of an assembly, as to wish to make tneir 
ideas prevalent in such assembly ?— They do not wish for assemblies; but if 
assemblies must be, no doubt they would wish them to be a free representation 
of the people. If that should be the case, they would compose a great part of tnai 
assembly. 
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Would they have an objection to a seat in such an assembly, in which they 
might have an opportunity of delivering their opinions? — ^They have never had 
an assembly, or anything like an assembly, lior have they the least desire to have 
one ; but if there should be one they wish to have a share in it. 

Have they any particular objection to arbitration ? — ^Very far from an objec- 
tion to it. In a g^eat measure they have come into it, wishing to keep clear of the 
courts of justice. 

Could they, therefore, have any objection to have causes decided by gentlemen 
of the country?— They would wish very much to have their causes decided by 
gentlemen bred up in the country; acquainted with their laws, usages, and 
language. They would give the preference to judges ; but I do not know whether 
they would make any violent opposition to juries, if this country should think 
them advantageous. They confined their petition mostly to general points. I do 
not know how far they would make juries an essential point. . . . 

Examination of Francis MasIHres, Esq., LaTe Attorney-General of 

Quebec 

Mr. Masses was then called in, and acquainted the committee, that he went 
to Canada in 1766, and resided there three years. He was then asked. 

What were the sentiments of the Canadian inhabitants, upon the supposition 
that the laws of England would be of no more authority among them, by reason 
of the proclamation ? — great many were very uneasy upon the apprehension 
of a sudden change of the laws respecting family descent ; such as dower, and the 
like. 

What sentiments do they entertain of the form of judicature? — I heard great 
complaints against the administration of justice. I endeavoured to sift them to 
the bottom. 1 think the result was the expense principally; partly the delay 
according to the mode of English administration. The expense did not consist 
principally in the fees of attorneys, but the provost-marshal’s fees, which were 
thought intolerable. At the same time, 1 doubt much whether the provost- 
marshal did exact unreasonable fees; because, the two that acted there have assured 
me, they did not make fifty pounds a-year of their place. Whether they said true, 
I cannot tell. I have heard of the extravagance of the fees, and also of the great 
burthens of attorneys and advocates ; but those fees are not now greater, but 
rather less. 

Do you think the people have a strong attachment to our laws and customs ? — 
I believe that the great body of the Canadians, with the exception, perhaps of an 
hundredth part of the whole, would be very well satisfied with the establishment 
of those laws. 

Were the people of Canada very apprehensive on account of the supposed 
danger to religion? — I never heard them express much apprehension with 
respect to any danger to their religion; but they have at times expressed dis- 
satisfaction at the disqualification and civil inconvenience attending the exercise 
of their religion ; not any that the performance of mass would ever be impeded. 

What do you understand to be the sentiments of the Canadians with regard 
to the form of government they would wish to live under? — I have not heard 
many of the Canadians enter fully into the subject. I believe their opinion is that 
of our poet, 

“Whate’er is best administer’d is best.” 

They have no predilection at present in favour of a legislative council, or in 
favour of an assembly: I speak of the generality of the people. There are a few 
persons who have thought more upon the subject than the rest: 1 believe they 
would incline to an assembly. 

What sort of an assembly do you suppose they would like: an assembly of 
which they might have a part, or one which consists of his Majesty’s own sub- 
jects? — 1 have heard some of them say, they would rather have an assembly 
consisting equally of Protestants and Catholics, or at least of such Catholics as 
would take the oath of abjuration of the pope’s power, but not the declaration 
against transubstantiation, — than be governed by the legislative council. I have 
heard so ; but in general those who express a wish for an assembly, wish for one 
without the exclusion of any Catholics on account of the oath: — 1 mean the oath 
as it now stands: I mean that which is commonly called the oath of supremacy. 

1 do not know any instance of a Canadian taking that oath ; but they have been 
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under no temptation to do it. Hitherto they have had no assembly. As to beinit 
part of the councU, it would have been necessary to take the declaration against 
transubstantiation, as well as the oath of supremacy: therefore the distinction 
has not been tendered to them. 

Do you think the Canadians are desirous of serving upon juries in civil causes ? 

I believe they would like to have the option of doing so continued to them. The 
ordinance that directed that court, directed the jury to be optional; and I know 
that many of the people do actually choose to have a jury, when their causes 
come to be decided there; which I look upon to be more conclusive than any 
testimony of opinions may be. ^ 

Would they perform the oilice of jurymen? — ^They sometimes complained of 
that as a burthen. 


Were not the forms of proceeding according to the French law, in matters of 
contract and recovery of debts, exceedingly different from those which prevail 
under our law? — I believe they were. The mode of execution is different. They 
had not the law of imprisonment in execution for a common debt: but it was 
introduced by the special description, by that original ordinance that set out the 
courts of justice. Since that time they have made very frequent use of it: full as 
much as the British subjects, or more so. 

Do they in civil causes look upon the difference as a hardship? — I do not know 
that they do. 1 recollect a circumstance in the execution of a process in civil 
causes, in which the Canadians did complain of the English law, until it was 
corrected: that was, there was too great haste made in selling their landed 
property in a hurrying secret manner, and at a small price, for less than it was 
worth, in order to pay their debts. That has been corrected by an ordinance of 
March, 1770; and care has been taken to correct the process of imprisonment, 
which made them liable to imprisonment for debt even for the sum of twelvepence 
currency, in that part nincpence currency, by substituting the sum of forty 
shillings. The ordinance provides that an estate shall not be sold but after a 
proper time, and not at all for a debt less than twelve pounds. 

Would not the Canadians think themselves liappy without the restoration of 
their laws and customs, and if none of their forms of government were retained ? 
— I think they would not be happy without the restoration of some of their 
family customs, as tenures of land, the mode of conveying, marriages, descent, 
and dower, and the rule in cases of persons dying intestate. 

Do not the Canadians at present esteem it a burthen to be drawn from their 
homes to serve upon juries? — I have heard complaints of the kind. 

Are you not of opinion that, in order to make a trial by jury more benefleial 
it would be right for a certain allowance to be made to persons called to serve on 
juries? — I think it would. A small one would be suiTicient: five shillings a man 
would make them wish to be called upon juries. I think that allowance should be 


paid by the party that requested the jury. 

In any and in what degree might it be expedient to establish the civil juris- 
diction of England, in preference to that of the French, for trials of civil property ? 
— I received an answer from an able Canadian, M. Cugnct, to whom 1 have no 
reason to be partial, as he has written very spiritedly against my plan, — that the 
conquest was in itself a misfortune ; and that they must bear with a great deal, 
he was sensible, in consequence of it ; that the criminal law must be that of the 
conqueror, that is, le loi du prince \ but that they must submit to it. He has 
further said, as to civil matters, that in point of justice, his Majesty ought to keep 
up all the ancient and civil laws of the Canadians ; but even there he admits, that 
the form of administering justice must in the great courts be changed. 

Would it be convenient, and for the interest of them as well as of us, that the 
trial by jury should be established ? — 1 think so ; more especially if optional, as 
it takes away all pretence of hardship. .* i # 

Is not the province of Canada, by the superior spirit and great capitals or me 
English merchants, very much improved? — ^Very much. 

Have not those merchants, who have so improved the province, engaged in 
those concerns and embarked their property there under the sanction of me 
English government? — Undoubtedly. 

Do you think the property so embarked would be equally secure, if " 

mon law of England with respect to civil trials was entirely abolished?—! ramer 
think not equally secure. Certainly, they would not think it u 

What proportion of the trade of the province is in the hands of th e 
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merchanis? — I can only tell from information I have received here in England: 
1 am told it is seven-eights. The increase of the trade is an undoubted cer- 
tainty. I am inclined to think it is entirely owing to the industry of the English 
merchants. 

Did not the intendant make regulations? — 1 have seen the commission of the 
intendant. 1 think there is a power given him singly, in certain cases, to make 
some regulations — not of the highest magnitude, but under some limitations, 
1 cannot very well tell what. 

Did not the intendant regulate the price of the corn of the country, when it 
exceeded the consumption of every family ; flxing his own price upon a certain 
quantity? — 1 do not remember hearing that circumstance from any Canadian. 

Do you think the English merchant would continue to embark his property in 
that country, if he had not the sanction of English law? — I believe it would be 
a great discouragement to him. 

Would the Canadians admit a part of the English law, rather than lose those 
benetits they find from the introduction of English merchants among them ? — 
I am persuaded they would. I apprehend, if the option was that the English 
merchants should cease to trade there, or that they should submit to have that 
part of the law, trial by jury, they would undoubtedly choose the latter. 

Are not justices of the peace appointed to decide causes? — Upon the first 
establishment of the civil government, General Murray endeavoured to soften 
the change of conquest to the conquered people. The method of administering 
justice was as follows: he first established a supreme court of judicature, called 
the king's bench, in which the chief justice of the province singly was to preside, 
and which was directed to determine all matters criminal and civil according to 
the laws of England, taking himself to be bound to give those directions in con- 
sequence of the King's proclamation. He also instituted, by the same ordinance, 
a court of common pleas, in which he directed the judge to determine all matters 
according to equity, having regard nevertheless to the laws of England, as far 
as the circumstances of the province would permit ; and he gave an appeal from 
that court to the court of King's bench, which was directed to follow the laws 
of England strictly. He also instituted justices of the peace, and gave to each 
a power to determine civil matters, in a summary way, under five pounds of the 
currency of that province, about four pounds English. 

Was not the tyrannical behaviour of those magistrates, in their department as 
judges, the cause of complaint among the Canadians? — Some did behave tyran- 
nically, and their conduct gave rise to great complaints ; others made use of their 
power so discreetly as to be a great blessing to the people. Of these, two were 
Frenchmen, Canadians, old subjects of old France before the conquest, both 
Protestants. 

Were any of those men suspended from their offices? — None. The governor, 
instead of suspending them, made an ordinance, in March, 1770, whereby he 
took away the civil jurisdiction of all justices of the peace. It was governor 
Carleton’s ordinance. 

From what cause was it taken away? — I do not know. It was a less odious 
way, perhaps, of disqualifying. It was a little while after 1 left the province. 

I wish to know in general whether, if the English law was established in 
Canada, — the civil law — a few years' experience would not conciliate the Cana- 
dians in general to that form of judicature? — I am persuaded it would: and more 
especially if methods were taken to remove some of their objections. How far 
it may be expedient to take such measures the House will judge. One of their 
objections is to juries, from the necessity of being unanimous, which they some- 
times ridicule, by calling it a method of trial by strength of body and power to 
fast longest. I conceive, therefore, that that trial would be more agreeable to 
them, if the majority of the jury were permitted to decide the verdict ; but as it 
is, with all its inconveniences, I believe they would choose to have it in the 
manner it is, because I see they frequently make use of juries in causes of con- 
sequence. 

If that could be the case, would it not be a means of increasing their affection 
and attachment to the government of this country? — In my opinion it would. 

Would it not more speedily alienate their affection from both the laws and the 
government of France? — I should think it would have that effect. 

If that should be the case, would it not greatly promote the interest of the 
country and improve it? — I should think it would. 
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From your knowledge of the French laws, should you wish to see the property 
of English subjects decided by those laws, in preference to the Canadian?— My 
opinion is otherwise r but 1 am not able to balance the merit of the two codes 
of law: I do not know enough of either of them. 

If the French law should be established, do you apprehend there are judges 
sullicient in number, and of sufficient abilities to administer justice properly 
to the English subjects?— I doubt it; and besides, while I was there, the Cana- 
dians were much better satisfied with the integrity and abilities of the English 
lawyers in latter times than of their own; so as to employ the English lawyers 
in the court of common pleas in many causes, in preference to their own Canadian 
lawyers, who have always been permitted, from the origin of the civil govern- 
ment, to practise in court. 

In your judgment, would not the good object proposed by the re-establishing 
of the French laws and customs, be as well or better answered by retaining 
a system of English laws, with such alterations as it may be necessary to intro- 
duce ? — I think that the best method of giving satisfaction. 

Are not those parts in which you conceive an alteration to be necessary, in 
order to gratify the prejudices of the Canadians, principally confined to the tenure 
of land, the mode of succession, and the descent of property? — ^Yes; adding to 
it, conveying their lands, selling, marriages, tenures, etc. I believe I might add, 
they would be pleased with the continuation of the law relative to intestate 
effects. It might be easily cured of its defects by the power of making wills: it 
differs little from ours. 

Are you possessed of knowledge enough of the French laws intended to be 
introduced by this bill to give judgment by them? — I should not like to under- 
take the task. The difficulty may be measured by M. Cugnet’s endeavouring 
to prove that the French law is a matter of easy attainment. He tells us, in the 
manuscript 1 have seen, it may be learned by the perusal of only thirty volumes 
in folio and quarto. 

1 beg to know your judgment upon the propriety of re-establishing the Catholic 
religion in Canada, and restoring to the clergy their ancient rights and dues, 
without a similar establishment for Protestants? — It is a very doubtful thing; 
and, unaccompanied with restraints upon the bishop’s great power, may be of 
dangerous consequence. It is certainly not necessary to the satisfaction of the 
Canadians; because the option of paying tithe, or letting it alone, can never 
be disagreeable to them. 

Do you understand that the Canadian subjects have at this time this option ? — 
They certainly have, and sometimes make use of it. They never presume to sue 
for tithe, either in the court of king’s bench or common pleas, knowing there 
is no possibility of succeeding. The ground of that opinion of theirs and of mine 
is, the strong words of general Amherst’s answer ^ to the demands on the part 
of the French general, for the continuation of the obligation of the people to pay 
their tithes and other dues : “ Granted, as to the free exercise of their religion ; 
but as to the obligation of paying tithes, that will depend upon the king’s 
pleasure.” That has been universally understood, till now, to have been a positive 
dispensing with the obligation. It has often happened that they have not paid 
tithe ; much oftener that they did, from their regard to their religion. 

Do you consider this bill to be a granting and confirming of this tithe? — 
The words of the bill are declaratory: the word “enacted” is not there. In my 
opinion, the right does exist at present. How far words declaring that to be law, 
which till this time is clearly understood not to be law, will operate as enacting 
words, I do not pretend to say. , x 

Did you ever hear in Canada that the claim to tithe extended to Roman 
Catholic landholders, and not to Protestant landholders ?— Everybody paid 
tithe indiscriminately. Since that every body has been understood to be ex- 
empted from tithes indiscriminately. . . ^ j 

Can you help us to a ground of distinction, upon which we might be mducea 
to believe, that the right is a necessary one with regard to Catholic subjects, 
and not so with regard to Protestant subjects?— I cannot conceive any. 

From your experience of the inclinations and expectations of the Canadians 
during your time, do you conceive their expectations went to the lengtn oi 
imagining they should have this re-establishment of the Catholic religion made 
effective, relative to what is meant to be given them by this bill ? I believe . ley 

> See No. V, Article xxvii. 
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have been flattered with hopes of that kind, and I have reason to think promises 
of endeavouring to procure it have been made to them. How far they thought 
they would be successful, I cannot tell. 

Would they have been induced to believe such would be the result if no such 
promises had been made to them ?— I am of opinion with Sir Jeffery Amherst, 
that so far from it, if the priests had been permitted to remain in the possession 
of their livings, and their places had been supplied by Protestants, the Canadians 
would have been satisfled. They would have been satisfled, if that had been 
pursued from the beginning; but I do not mean to say, that so small a degree 
of indulgence, with respect to their religion, would be expedient now. 

In your judgment, would not a less degree of indulgence than what is given 
by this bill content them? — 1 believe the hopes of the upper class of the people 
have been raised high. The others would be satisfied with less. Of one hundred 
and fifty, one hundred and forty-eight would be satisfled with little more than 
the security of their property, and those family laws I mentioned before. Very 
few that take the lead among them make a complaint against the English 
government. Of the set of people who call themselves noblesse, amounting to 
not more than one hundred and fifty out of one hundred and fiHy thousand — 
eight or ten, perhaps twelve, are noblesse according to the French ideas. Of 
which class there were fifty thousand families in France ; I mean of the hereditary 
noblesse: but there are others, who associate themselves with these, and consider 
themselves upon the same footing — people who have held civil offices, noblesse 
for life, disbanded offleers who had held commissions in the militia, or among 
regular troops — these people are most apt to complain. They fear the change of 
government the most: they even are, in some degree, envious of the success and 
prosperity of inferior people. 

Do you not believe, that the most extravagant of the Canadian noblesse 
would think themselves perfectly well off, if the two religions were sent into 
the country pari passu ? — I believe no interruption to the peace of the country 
would happen. 1 believe more persons would be pleased than displeased. 

In your judgment, is the legislative council, which is to be appointed, and 
removeable at the pleasure of the governor, and to consist of twenty-three, a 
right sort of legislature for the province of Canada, either now, or ever? — I 
apprehend not now: certainly, not for ever. 

Have you the same objection to a legislative council appointed, and to be 
removed, by the King? — Not nearly so strong as against a legislative council 
removeable by the governor. There is a wonderful difference ; the former would 
not make the counsellors contemptible in the eyes of the people: they would 
suppose the counsellors would not be wantonly removed. Whereas, if they were 
removeable by the governor, they would be considered as the mere tools and 
creatures of the governor, and no reverence would be paid to their acts and 
ordinances. How far they might meet with obedience, I will not say. 

Would that alteration, substituting the crown in the j>lace of the governor, 
but leaving the council of twenty-three, form a legislature fit to be given to the 
province of Canada ? — I am inclined to believe that they keep in view an assembly, 
notwithstanding the ill conduct of certain assemblies in North America. But if 
it be thought that the Popish religion is so great an objection to the constitution 
of an assembly, partly because it is dangerous to trust Catholics with much power ; 
if it be thought, on the other hand, unjust to exclude them entirely; 1 have 
thought a legislative council for a few years, consisting of a certain definite 
number of Roman Catholics, with a large quorum consisting of Protestants 
only, might be a tolerable substitute for an assembly for seven years. My reason 
for saying Protestants only is, because I conceive, if the Popish religion is not 
a bar to admission into this council, it ought not to be a bar to admission into 
the assembly. For that occasion, recourse should be had to an assembly ; which 
would be very agreeable to the Canadians, if Catholics were admitted into it. 

Are the provisions introduced by the proclamation such as deserve to he called 
inapplicable to the state of the province? — I think not, in the general extent. 
They require correction, and a few alterations. With respect to the laws, I beg 
leave to state a distinction. The laws that 1 have mentioned, I can divide into 
three parts: laws of tenure, laws of conveyancing, laws which I shall call a 
devolution of property. I conceive the laws of tenure, by which 1 mean the laws 
relating to the mutual and reciprocal ties of landlord and tenant, all subsist, 
notwithstanding the proclamation, and do not need a revocation of it to revive 
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them. These laws of tenure contain the laws that oblige the tenants to pay their 
quit rent and corn rent and their mutation fines, to their landlord, to grind 
their corn at his mill, and give him his meal-toll. If these laws were to be 
altered, it would be taking away the property of the seigneur; which cannot be 
done, because it is granted by the capitulation. In the next class, I place the laws 
of conveyancing, which, though not affecting the very property of the people, 
because a man may be made to alter the mode of conveying his property, without 
absolute violation of property, is yet a necessary branch of the law for the con- 
venience of enjoying property. These laws I consider as having been changed 
precipitately, and that they ought to be restored. In the third class, I place the 
laws of devolution ; meaning by that the laws of inheritance and dower, and the 
right of the husband upon the death of the wife: the distribution also of the 
intestate's effects. Those laws may be changed by the legislature, without a 
breach of the capitulation. . . . 


Examination of William Hey, Esq., Chief Justice of Quebec 

How long did you reside at Quebec as chief justuce? — Six years; from the 
beginning of September, 1766, to 1773. 

Have you found the Canadian inhabitants dissatisfied with the introduction 
of the English law, and exclusion of their own laws and customs? Do they 
generally approve of the trial by jury in criminal causes? — I think they do. 

Are they not equally capable of deciding in civil as in criminal causes? — I do 
not think the Canadians are in general called upon juries, so often as other 
inhabitants of Canada. 

Do you conceive they are less capable of distinguishing in causes of property, 
or manslaughter? — It is nicer to determine questions of property, which depend 
upon cases of law, than criminal causes which depend upon fact. I always 
found them extremely attentive to my directions ; if I may say so. 

Were they not willing to receive the like assistance in civil causes? — I think 
they were, in general, a very attentive and obedient people. 

Are not the laws of Canada respecting lands, dower, and gift by will, allowed 
by the court and juries at Canada, respecting the Canadian subjects only, to be 
just as they were when they were in the possession of the French? — I believe 
the court of King's bench did admit the Canadian laws and customs indiscrimi- 
nately, in general. The ordinance directed them to do it. 

Then you believe the Canadians would be content to have the laws continued 
to them upon this subject? — I believe they would. They have made objections 
to juries. The higher part of the Canadians object to the institution itself, as 
humiliating and degrading. They have no idea of submitting their conduct to 
a set of men, their inferiors ; and the lower order look upon it (as in truth it is) 
a burthen to them. 

1 apprehend the customs of Canada are as much considered by the juries of 
Canada, as the particular customs are here by the judge and jury?— I believe, 
in the court of King's bench, they are. I have thought myself obliged, in my 
ca[>acity of chief justice, in every case of appeal, to determine by the same 
rule ; because it seemed to me a gross absurdity, that I should sit to determine 
the merits of a cause, governed by one kind of law, which they had determined 
under the provisions of another. 

Is there any method so likely to reconcile the Candians, in general, to our 
government, as the introduction of the English laws, by the intervention of 
a jury? — ^There are two questions, rather. I believe they have great objections 
to the introduction of English laws. With regard to trial by jury, they certainly 
do not understand the benefits resulting from it as we do ; but I do apprehend, 
under certain modifications, it would not be disagreeable to them, both in civil 
and criminal causes. I think the trial by jury would not be disagreeable to them, 
if they were allowed compensation for their time and trouble ; and I think, further, 
if that unanimity which our law insists upon, was not to be insisted upon there, 
and that the jury were to be composed of an unequal number (suppose thirteen 
or fifteen) and that the majority of two-thirds were to determine the question, 
I do not, in my own mind, think there would be much objection in the mam 

body of the Canadians. „ . iMn 

Do you mean this regulation to be in criminal as well as civil caus 
All in criminal causes. 
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Have you ever understood that the French suitors had ever been accustomed 
to make presents? — 1 have never heard of any instance. I have found a great 
alacrity among the Canadians to canvass for the vote of a judge. That is still 
remaining in the province. 

Have you heard any general complaint of juries deciding partially in causes 
of property, or by any improper influence? — I cannot recollect any particular 
instance. Suitors have complained. I never heard any general complaint with 
regard to decisions. 1 have heard some with regard to their conduct in not 
deciding matters. 

Why did they* hesitate? — Perhaps it might be from difficulties arising from 
the question itself; perhaps it might be prejudice as to the party, as between 
one another; but they certainly have departed without giving verdicts; and, 
I am ashamed to say, I did not punish them for it. 

Then the Canadians do not think, under the proclamation, this country is 
under an indispensible necessity to allow them juries? — I cannot take upon 
me to say. They have an option. They have not frequently used the option. 
According to the best of my information, it never has been in the court. 

Would not the English be very much dissatisfied if juries were not to deter- 
mine? — ^Very much so. They are wonderfully zealous for the trial by jury ; and, 
the misfortune is, they do not act up to it; for I can never get them to attend. 
They are not numerous. It certainly comes upon them at a very inconvenient 
time. They have, some part of the year, nothing to do ; the rest of the year they 
are exceedingly busy. 

Under the present bill, do you think you could administer justice equally 
to your own satisfaction, or to the Canadians in general, as you have done 
hitherto? — The question is rather embarrassing for me to answer. I hope I may 
answer for the integrity of my own conduct. 

Could you make yourself equally master of the Canadian law as of the English 
law? — ^That must require a great deal of time and attention; and, I am afraid, 
more abilities than I am master of. If his Majesty thinks proper to continue 
me, I shall certainly try to make myself master of it. I am unequal to give any 
opinion upon this bill. It is not my province, before this House. I profess myself 
perfectly indifferent to the bill, and very unable to form an opinion. 

If the benefits of the habeas Corpus were explained to the Canadians, would 
they not think themselves highly favoured by it? — 1 should tliink it impossible 
but they must think themselves highly favoured by it ; but 1 do not pretend to 
answer for the opinions of the Canadians. They are, in general, a very ignorant 
people — ^a very prejudiced people. ‘ 

Are they not capable of understanding the benefits of juries, as well as those 
of the habeas Corpus ? — I cannot answer for their capacity. They are, at present, 
in a state of great ignorance with respect to it. 

If the habeas Corpus is not allowed, is not arbitrary imprisonment in the power 
of the governor, without legal relief? — I should apprehend there are abundance 
of restraints upon the governor, which will intimidate him ; and that the courts of 
justice would relieve against such. It would not be so instantaneous, perhaps, as 
the case might require. 

What is the mode of relief that the courts would take, if it came to their 
knowledge, under the establishment of this bill ? — They would not give instant 
relief: but I apprehend the party would be delivered at the commission of oyer 
and gaol delivery. If out of term time, not. 

Suppose the imprisonment private, what remedy then? — No remedy. 

Without the permission of juries, may not money be levied upon any of the 
King's subjects, under this bill? — I have had but one view of the bill. 1 did not 
know of my attendance here. It does not occur to me, the power of raising money 
— it is so directly in the face of every law. I apprehend it might not be done 
readily. The application must depend upon the decision of the court; conse- 
quently, upon a jury. 

If the Papists were relieved from the oath of transubstantiation, would they 
not take the other? — The clergy would not. Perhaps some of the other inhabi- 
tants would. The clergy might admit the King’s supremacy with regard to tem- 
porals. I speak only my own opinion. There is no such thing as public chapels. 
Debts have been sued for goods supplied to the Canadians. 

Have the Canadians thought the decision fair? — I never heard any particular 
objection to them. I believe the import and export have increased. 
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What proportion is carried on by the English subjects residing there?— 
The English subjects import more than the Canadians; but when imported, the 
Canadians take it up from them to the country. 

Have the profits of the possessions of the Canadians been increased since the 
conquest?— They certainly grow more corn, are more populous, and likewise 
cultivate their land better. If this land had been now sold, no doubt it would have 
sold for more. The body of the people are not at all dissatisfied with the conquest. 
To be sure the higher part are. 

Have juries been considered as judges of law as well as fact?— They have 
taken it upon themselves to judge of law as well as faet. They have laid it down 
as a certain principle, that they will never give a special verdict upon any occasion. 

Have you not paid attention to the Canadian law ? — I certainly have, whenever 
causes came up to the court of King’s bench. Very few causes ever originated 
in my own court. 

Do you understand that, by this bill, all the law in civil causes is to be repealed, 
and the law of Canada take place entirely? — I understand it so. 

What remedy is substituted in the place of the habeas Corpus ^ — I know of 
none. There is no long oppression ; they sit every week. 

Under the present constitution of the English criminal law and the French 
civil law, could a person, not imprisoned for a crime by the operations of law, 
have relief by the gaol delivery under this present bill? — My duty is to inquire 
into all prisoners, and to know for what they were confined. If I did not find a 
law for it, I should be tempted to make one myself. 

Would the French civil law give any reparation to the party for such confine- 
ment? — I should apprehend it would, upon the common principle of justice. 

Is there any positive law in the Canadian code, that authorizes that idea, or 
is it what your humanity would make you infer? — I apprehend, under every 
system of laws, there must be naturally a redress for an injury of that kind. 
What the particular mode of it is under the Canadian law, 1 cannot tell. 

Do you mean, that any chief justice, or judge, would be entitled to assess 
any particular sum of money to compensate? — Undoubtedly, the court must 
sit and determine the quantity. I cannot speak to it. I never studied the law 
of Canada as a system. I have endeavoured, in all cases of information, to 
collect the law. I apprehend the aggrieved party must bring an action ; and that, 
according to the evidence of the debt, the court would allow it him. I believe, 
where the matter has been doubtful, and has depended upon an intricate account, 
the court has ex officio awarded it to arbitrators to settle it. I mean under the 
old Canadian system. 

Under the Canadian law, do you know of any power of imprisonment for debt? 
— In particular cases there was a power; but, in general, they did not use the 
arrest for debt. For debts of a large nature, such as bills of exchange, I believe 
they did allow it ; but, in general, not. 

Do you conceive the recovery of the property of the English merchants, though 
in Canada, would be more or less easy, under this bill, than it was before? — 
That will depend, in a great measure, upon the establishment of the courts for 
the administration of justice. If they were well supplied with proper powers — 
persons of discernment and integrity invested with proper powers — I should 
apprehend that property might be more easily recovered. 

What do you understand, under the present form of the bill, would be the 
mode of administering justice in that country? Who would stand in the place 
of the Canadian intendant? — I apprehend that would depend upon the execution 
of the authority which is given to the Crown, by virtue of that clause, which 
enables the King to appoint courts of justice. 

Do you apprehend the matter of courts of justice to bo left at large? I do. 
I apprehend my present commission will be at an end. 

What kind of a commission can be given under the Canadian law ? I see no 


necessity for altering the commissions. . 

Will the establishment absolutely and unlimitedly of Canadian civil law, tend 
to encourage or discourage British subjects from purchasing land in that country Y 
—I believe the British subjects would have no objection to the restitution or 
a part of the Canadian laws ; but I think the restitution of the whole would very 
much disincline them to settle among the Canadians. 

Do you think it would be impracticable, or even very difficult to draw suen 
a line of admission of Canadian laws, as would give satisfaction both to 
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and old subjects? — I myself have been unfortunate enough to differ with General 
Carleton in that respect. His Majesty was pleased to order the governor, the 
attorney-general, and myself, to make our report upon the state of the province, 
and particularly with regard to grievances which the Canadians either felt, or 
thought they felt, under the administration of justice, as it was then adminis- 
tered ; together with the remedies that we thought most proper to be applied 
to those grievances. The Canadians conceived that the introduction of the 
English laws, and the exclusion of their own, at least their doubt and uncertainty 
how far that matter went, was their greatest grievance ; and the remedy proposed 
to be applied was the restoration of their own laws and customs in loto, 1 own, 
myself, I thought that went too far. 1 thought that such a mixture might be 
made, as would be agreeable both to the Canadians and British subjects, at least 
the reasonable part of both, and answer every purpose of state policy here at 
home. My idea was, that a country conquered from France, and retained by 
the treaty at the end of the war was, if possible, to be made a British province. 
I was, and still am, very sensible, that must be a work of time and difficulty ; 
but, however, I thought it an object worth attending to. The first thing that 
suggested itself to me under that idea was, that the laws of this country should 
be considered as the leading system of judicature in a province that was to become 
British. I was willing, however, to allow large exceptions in favour of the 
prejudices, the very natural and reasonable prejudices, of the Canadians. I was 
willing to allow them the whole law with respect to their tenures, with respect 
to the alienation, descent, and mode of conveying or incumbering their real 
property, to the rights of dower and marriage, and the disposition of their per- 
sonal estate in case of intestacy. This I thought was a very large field for them : 
quieting and securing their possessions according to their own notions of property, 
and not breaking in upon or disturbing their former settlements. The rest of 
the law, as the law respecting contracts, debts, disputes of a commercial nature, 
the law of evidence, and many other matters of that kind, I thought might safely 
stand upon English bottom. These, with the whole criminal law of England, 
with the trial by jury, the presentments by the grand inquest, together with 
the establishment or at least, toleration of their religion, with some reformation 
in the proceedings of the courts of justice, to exclude our modes of j)leading, 
which the legal pleaders of the province are very unequal to, and to introduce 
a more compendious and simple method of process, more conformable to what 
they had been used to under their own government, would, I had hoped, have 
made up a system that should not reasonably have been objected to by either 
British or Canadians. I am of opinion, that at the time I stated that as the ground 
of my difference from General Carleton’s report it would have been satisfactory 
to the Canadians. I am in doubt now whether it will ; but I still think it ought. 

Why do you think it would not now be satisfactory to the Canadians? — I 
apprehend they have risen in their demands of late, and hope to be gratified 
to the utmost extent of their desires. 

Upon what are these very extensive opinions founded? — I know of no particu- 
lar ground for the extent of them. It appears to be a natural progressive stale 
from the condition they were in, to that in which they now stand. They were 
terrified, and in a state almost of distraction. They neither expected to retain 
their religion or their laws, and looked upon themselves as a ruined and aban- 
doned people ; but when they saw attention wisely and humanely paid to their 
situation, they were willing to improve their condition, as far as their ideas 
carried them, to the absolute restitution of their whole laws and customs. But 
I know of no particular encouragement given them to ask anything. It was, I 
have no doubt, promised them, that their case should be fully and fairly repre- 
sented, and that they might rely upon his Majesty’s bounty and goodness for 
their relief. 

Do you suppose they included in that general wish for the restitution of their 
laws and customs, a wish for the restitution of the French criminal law? — 1 do 
not apprehend they did. They seem perfectly satisfied with the English criminal 
law. I cannot conceive them so stupid as to wish for the French law. I speak 
of the great body of the people. There may be a few persons of a very peculiar 
nature, that may wish for it. 

Do not those persons you so properly describe as looking upon their situation 
with respect to their property and with regard to juries, desire the restitution 
of their criminal laws? — I have no doubt they do. These are the noblesse. 
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Docs not the objection of the higher people to the trial by jury, in civil causes 
in a great measure arise from their being deprived of that influence they used 
to have from their power over the judges? — I cannot say it does. I never heard 
any complaints of their exercising any undue influence over the judges. 

Do you conceive that their readiness to have back the French laws did not 
arise from the expectation of success? Have you not heard that the more power- 
ful were the most successful than the lower people ? — I never have heard any thing 
particular one way or the other; but one would be apt to imagine that such an 
influence might prevail. I am inclined to think, in general, that their courts 
of justice were pure, and justice fairly administered. .There was a great control 
of the superior council over every judge’s determination. As that council was 
composed of men of the first rank and character in the province, I cannot sup- 
pose they were under any undue influence, or that they would suffer any. 

Would not the lower and middle Canadians be flattered and pleased by the 
power given by a jury, in proportion as the higher were mortified? — I am 
inclined to think not. They would endure it, that is all: and, under the 
alterations I have mentioned before, it would be less disagreeable to them; 
but I fear it would take a long time to convince them of the use or advantage 
of it. 

Was an appeal to the superior council attended with no difficulty or expense?— 
No difficulty, and very little expense. 

Where will the right of hearing appeals be lodged under this law ? — I appre- 
hend that will depend upon the constitution of the courts ; as they will, and must 
be new modelled under that law. 


Do you think the former law of appeals will be inapplicable to the government 
of that country under its new law, without a special provision being made? — 
There will be no court to appeal to. The present courts will be abolished ; the 
present judges will be abolished. The authority that constitutes these courts 
may, I presume, constitute the mode of proceeding in them, and how and where 
to appeal from them. But this act only directs, in my apprehension, that the 
rules of law to be observed in these courtis should be those of Canada, with regard 
to civil property. 

Can you suggest any body sufficiently qualified in the laws of Canada to 
receive the appeal and do justice upon that appeal? — I have no particular 
person in my eye to mention. 

Do you understand the appeal would be according to the spirit of the French 
law ? — The ultimate appeal would always rest upon the King and council ; but 
the stages it would go through must depend upon the constitution of the courts. 

Do you conceive there would be no inconvenience arise to persons from having 
their property tried upon an appeal under such laws ? — I cannot give an opinion 
upon the competency of the privy council. 

Not with regard to the abilities of the privy council. But do you conceive 
that the education of a man for a privy councillor in this country will enable 
him to judge of the extent of these Canadian laws ? Is the Canadian system 
of laws a short system, or is it contained in many books? — It is much less com- 
j)licated than the English, and contained in a much less number of books. The 
text of the Canadian law is contained in a very few articles ; but the commentaries 
may be very voluminous. 

Are there not many parts of the Canadian law immaterial to this point,^ but 
which might be attended with considerable inconvenience to the English subjects 
residing there? — I must confess I am not able to answer that question. The 
Canadian laws were extracted — ^those that were thought necessary and applicable 
to every purpose of securing their property — by a set of gentlemen in Canada ; 
who, I believe, were very unequal to the work. The compilation is published, 
and has been printed: it is generally thought to be a faithful one. ^ 

In adopting that compilation, and establishing trial by jury in civil caus^, 
might not such trial be obtained without any burthensome expense to the 
inhabitants?—! do apprehend it might, if the courts of justice would regulate 
the fees. 

Would it not be difficult in some cases, for the courts to regulate the expenses? 
— I should think not, in material matters; but in the fees of counsel, for example, 


no court can, or perhaps ought, to interfere: . ^ 

Do you conceive that, at present, the Canadians are much attached to Fra , 
and would wish to be under that government again — I do not apprehen 
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the body of them would. No doubt the noblesse and the military have been 
great sufTerers, from the loss of their employments and commissions ; and it is 
natural enough to suppose that they would incline to their old employments, 
under their own government. But I should hope that they, if proper indulgence 
were paid to them, might be made to withdraw from every idea of returning to 
their old government, and become good British subjects. 

Do you conceive the Canadians would have any great objection to a provincial 
assembly, into which Homan Catholics would be admitted, under certain re- 
strictions, such as taking the oaths? — I believe they have no idea of advantage 
from it. They look upon the house of assembly as a house of riot, calculated for 
nothing but to disturb the government, and obstruct public servants. 

Do they understand that there is a resemblance between the house of assembly 
and the House of Commons in this country? — They do not understand the 
principles of either. 

Have there not been conferences in that country, relative to the form of 
government, and arrangement of laws, that may best suit them? — I know of 
no particular conferences in that country relative to a form of government and 
arrangement of laws. 

Has it never been agitated with them, what would make them happy? — I 
know of no conference among them upon that subject. Their ideas are a perfect 
submission to the Crown, and to any authority the Crown chooses to erect. 
They have a high confidence in his Majesty. If he chooses to call a house of 
assembly, I have no doubt they will compose it; but they would not know what 
to do when they came there, nor have they any idea of the advantages of such 
an assembly. 

They never, then, have been made to understand by any of the King's servants, 
that it would be of advantage to them? No pains have been taken to tell them 
that, by means of an assembly, they would have a power of internal regulation ; 
but they have been taught to put the amplest confidence in the Crown? — ^They 
require no instruction; it is their natural habit. I have harangued the juries 
upon the advantages of the British constitution ; but, whether it was my fault 
in not delivering my ideas upon the subject clearly, or that they were not inter- 
preted to them in the French language, I do not believe any Canadian took 
notice of what I said. 1 mean, my ideas with regard to trial by jury and the 
criminal law of England. I never mentioned any advantage of an assembly. 

Have you ever understood that there was an absolute dislike to assemblies 
among the Canadians, or only a dislike in part? — ^They do not understand them, 
and what they do not understand, they cannot be said to dislike. 

Were they ever informed that assemblies could be managed so as to be ex- 
tremely obsequious to government? — ^They do not at all understand the method 
of making themselves so. To the English merchants, who are desirous of estab- 
lishing the English laws, it would, of course, be an encouragement. . . . 

Mr. Edmund Burke . — .... But before I proceed, allow me to state, in a few 
words, my opinion with regard to the principle of toleration. There is but one 
healing, Catholic principle of toleration which ought to find favour in this House. 
It is wanted not only in our colonies, but here. The thirsty earth of our own 
country is gasping and gaping, and crying out for that healing shower from 
heaven. The noble lord has told you of the right of those people by the treaty ; 
but I consider the right of conquest so little, and the right of human nature 
so much, that the former has very little consideration with me. I look upon 
the people of Canada as coming, by the dispensation of God, under the British 
government. I would have us govern it, in the same manner as the all-wise 
disposition of Providence would govern it. We know He suffers the sun to shine 
upon the righteous and unrighteous ; and we ought to suffer all classes, without 
distinction, to enjoy equally the right of worshipping God, according to the light 
He has been pleased to give them. The word “established** has been made use 
of: it is not only a crime, but something unnatural to establish a religion, the 
tenets of which you do not believe. Applying it to the ancient inhabitants of 
Canada, how does the question stand? It stands thus: — ^you have got a people 
professing the Roman Catholic religion, and in possession of a maintenance, 
legally appropriated to its clergy. Will you deprive them of that? Now, that is 
not a question of “ establishment ; ** The establishment was not made by you ; 
it existed before the treaty; it took nothing from the treaty; no legislature has 
a right to take it away; no governor has a right to suspend it. This principle 
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is confirmed by the usage of every civilized nation of Europe. In all our con- 
quered colonies, the established religion was confirmed to them; by which I 
understand, that religion should receive the protection of the state in those 
colonies; and I should not consider that it had received such protection, if 
their clergy were not protected. I do say, that a Protestant clergyman going 
into that country does not receive the protection of the laws, if he is not allowed 
to worship God according to his own creed. Is this removing the sacred land- 
mark? What I desire, is, that every one should contribute towards the main- 
tenance of the religion he professes ; and if this is proper to be done, why not 
do it immediately ? The religion to be established should be that approved religion 
which we call the religion of the church of England. With regard to the religion 
of our own country, there would be propriety in the use of the word “ established ; ” 
but I maintain, that every one ought to contribute to the support of some religion 
or other. Does any gentleman mean to say, that the impious profligate, the 
moment he chooses to avow himself an unbeliever, can appropriate to his own 
use the tithe he has been accustomed to pay for the support of any religious 
establishment? Suppose one of those persons should turn Jew — I would give 
him complete toleration, but I say, let him support the synagogue. I will suppose 
this case : when a man is sued for his tithe, he will declare that he does not profess 
the Roman Catholic religion. He then walks directly into that mass-house, or 
church, for the support of which he has positively refused to engage himself: 
he says, he does not profess the Popish religion ; and suppose he abstracts himself 
from all religion, he pays no tithe. If this be allowed, you are encouraging him 
to be an atheist. Therefore, this clause does not provide for the establishment of 
popery, but it does provide for the establishment of atheism. I have not yet 
heard a shadow of an answer to this charge ; nor the slightest attempt made to 
remedy this evil. With a view of meeting it, 1 shall propose a clause, providing 
that the tithe paid by persons not professing the Roman Catholic religion shall 
be handed over to the Society for the Propagation of the Gospel. What objection 
can be made to my proposition I cannot conjecture. Does it trench on the rights 
of Englishmen? Does it trench on the rights of the ancient inhabitants of Canada ? 
By no means. When the people become divided in their religion, why not follow 
the generous example set by the treaty of Westphalia ; by which the duties of 
two or three establishments were discharged in the same church on the same 
day; the Roman Catholic, the Lutheran, and the reformed religion? It sets an 
example worthy of a Christian church. It is a happy union, that has fixed i)eace 
for ever in those provinces. . . . 

Mr. Charles Fox . — I wish, Sir, to state, in two or three words, what I consider 
to be the principle of this clause. My objection to the bill consists mainly in 
my objection to this clause : it begins by stating, that “ it is at present inexpedient 
to call an assembly." Now, that I can contradict this assertion, and say it is 
expedient to call an assembly, I will not assert; but, from all the information 
I have obtained in this House, I am inclined to think it is expedient. The princi- 
ple laid down, in the course of these discussions, has been this, that the govern- 
ment of the colony ought to be assimilated, as much as possible, with that of 
the mother country. That the establishment of this legislative council is a step to- 
wards such assimilation, I hold to be impossible. I am free to say, that the Cana- 
dians are my first object ; and I maintain, that their happiness and their liberties 
are the proper objects, and ought to be the leading principle, of this bill; but 
how these are to be secured to them without an assembly, I cannot see. It is 
not in nature for men to love laws, by which their rights and liberties are not 
protected. I must have more substantial evidence before 1 consent to establish 
arbitrary power in that country: before I consent to establish such a government 
upon the principle, that volenti non fit injuria, I must be exceedingly well assured 
of the volens. You say, that the measure may be corrected. But, is it likely 
that this legislative council would go on, from day to day, considering how they 
could abridge their own power? This, Sir, is what can be expected from no set 
of men whatever. I never wish to see the liberties of a country dependent on 
such extraordinary virtue. Hitherto, I have not heard a single argument against 
the establishment of an assembly. We have heard much of the danger of putting 
power into the hands of the Canadians; but as the persons of the greatest con- 
sequence in the colony are stated to be attached to French law and French 
customs, are we not, by preferring a legislative council to an assembly, putting 
power into the hands of those most partial to‘ French government? No one has 

K 
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urged the circumstance of the people of Canada being Roman Catholics as an 
objection to an assembly; and I trust I shall never hear such an objection 
stated ; for no one who has ever conversed with Roman Catholics can, 1 think, 
believe that there is anything repugnant, in their views, to the principles of 
political freedom. The principles of political freedom, though not practised in 
Roman Catholic countries, arc as much cherished and revered by the people, 
as in Protestant countries. If there was danger, I should look for it more from 
those of high rank, than those of low. 

Lord North, — In the first place, Sir, I cannot admit, that the evidence taken 
at our bar has been in opposition to the principle of the bill ; on the contrary, 
I think it confirms the most material part of it. With regard to the particular 
clause before us, what have the witnesses at the bar said? The governor certainly 
is evidence against an assembly; the chief justice certainly is evidence against 
an assembly ; Mr. Mas^res is for an assembly. But, in point of fact, what came 
out in evidence? That there were in the province at present one hundred and fifty 
thousand Roman Catholic subjects, and about three hundred and sixty Protestant 
families, whose numbers we will suppose to be a thousand or twelve hundred 
persons ; but very few of them are- possessed of any property at all. The fair 
inference, therefore, is that the assembly would be composed of Roman Catholics. 
Now, I ask, is it safe for this country — ^for we must consider this country — to 
put the principal power into the hands of an assembly of Roman Catholic new 
subjects? I agree with the honourable gentleman, that the Roman Catholics 
may be honest, able, worthy, sensible men, entertaining very correct notions 
of political liberty ; but I must say, there is something in that religion, which makes 
it not prudent in a Protestant government, to establish an assembly consisting 
entirely of Roman Catholics. The honourable gentleman is of opinion, that more 
is to be dreaded from the seigneurs than from those in the lower ranks. Sure 
I am, that the seigneurs who are the great possessors of the lands, would be the 
persons who composed the assembly, and some of them will, I hope, be admitted 
to the legislative council; but then, the governor will choose those on whose 
fidelity he has the greatest reason to rely. They will be removeable by the King 
in council, and will not depend wholly upon the Roman Catholic electors, or be 
removeable at their pleasure. It is not at present expedient to call an assembly. 
That is what the act says ; though it would be convenient that the Canadian laws 
should be assimilated to those of this country, as far as the laws of Great Britain 
admit, and that British subjects should have something or other in their con- 
stitution preserved for them, which they will probably lose when they cease 
to be governed entirely by British laws. That it is desirable to give the Canadians 
a constitution in every respect like the constitution of Great Britain, I will not 
say ; but I earnestly hope that they will, in the course of time, enjoy as much of 
our laws, and as much of our constitution, as may be beneficial for that country 
and safe for this. But that time is not yet come. . . . 

Lord North. — In considering. Sir, the various interests involved in this regula- 
tion, many different parties present themselves, with whose inclinations and 
desires the House must naturally be disposed to comply. The first great interest 
that calls for the consideration of the House is the interest of this country, in 
point of sovereignty and authority over that ; the second interest is, undoubtedly, 
that of his Majesty's Canadian subjects at large, who are, with the exception 
of a very small number, professors of the Roman Catholic religion ; a third interest 
is, the one to which the honourable member has directed the attention of the 
House — that of the English merchants trading to the province, to whose capital 
and to whose skill much of the increase of commerce which has taken place in 
that colony is to be attributed. There is also another party, whose interests 
ought not to be left out of our consideration — I mean the ancient noblesse. 

In the first place. Sir, with regard to this clause, which proposes to give optional 
juries in civil causes, I do not consider that it, in any degree, affects the right 
of this country over Canada in point of sovereignty. If the Crown is interested — 
if the power and authority of this country is interested — in any questions con- 
cerning a jury, it is in criminal matters; and such a jury the bill has already 
given to the Canadians. The British parliament, Sir, having duly considered 
the great protection afforded to the subject by juries, against the claim and 
authority of the Crown, have universally given them a jury in all criminal causes. 
Now, with regard to giving them also a jury in civil causes, as far as the King's 
authority is concerned, I do not conceive that any individual, standing in my 
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situation, would object to it. In granting a jury in all civil causes, the only 
point to be considered is, the happiness of the parties concerned. The English 
merchants trading to Canada have an undoubted claim to the protection of 
parliament. They are a most respectable body, and much of the flourishing 
condition of the colony is owing to their exertions. In compliance with their 
interests and desires, I would go as far as the honourable gentleman, in granting 
them every thing that can be granted, without producing inconvenience and 
embarrassment. If, Sir, I understand the evidence which has been given at our 
bar, it certainly is not the desire of the Canadians to have the trial by jury in 
civil causes. General Carleton, if I remember his evidence, informed the House 
that, though the mode of trial by juries had been introduced into the courts, 
the Canadians, in general, did not desire to be tried by them ; and it was his 
opinion, that to give them their old system of laws would be the only means of 
making them a happy people. With regard to the other evidence, Mr. Hey, 
the chief justice of Quebec, was of opinion, that the trial by jury is, at present, 
not preferred by the people ; that the noblesse and the superior class of the Cana- 
dians hold it to be humiliating ; and that the lower orders consider it, as in truth 
it is, a burthen. Mr. Hey told us, that he did not think the Canadians, in their 
present state of ignorance, were lit to be upon a jury ; that he had endeavoured to 
explain to them the beneflt of the English laws, particularly in point of trial ; but, 
whether what he said was not properly interpreted to them, or whether his reasons 
and not his argument had any elTect upon them, that no Canadian took notice. He 
also said, that there had been cases of misbehaviour in juries ; not of corruption or 
partiality, but several cases in which they had refused to decide at all. Mr. Masdres, 
it is true, told us that juries would, he believed, be liked under proper regulations ; 
but that the people did not choose to give their time and attendance for nothing. 
Mr. Lotbinierc, on a question being put to him, whether he did not think the 
English laws the best for the Canadians in general, answered that he made no 
doubt our laws were good and wise, and made us a happy people, but that his 
countrymen preferred their old laws and customs. Now, Sir, this proposition 
requires that the jury shall be, in all cases, constituted according to the laws of 
England ; and is consequently not such a jury as, from the evidence of the gentle- 
men you have heard at your bar, is the most proper and suitable for the people 
of Canada. It goes to submit every question of every sort, relative to property 
and civil rights; all the questions of feudal right; all the questions of private 
tenures, and the persons holding under them, to trial by jury ; and after what 
we have heard, I think it would be rather a hasty step to entrust all these things 
to the decision of an optional jury. The best way will be to leave the whole 
question in the hands of those to whom the administration of justice in Canada 
will be confided, and whose duty it will be to adopt, from time to time, such 
amendments as the actual state and condition of the colony may require. 

Upon these considerations, I submit, whether it will be proper to bind down 
the Crown by the clause now offered, or whether, in this case, the people of 
Canada may not safely repose in the confidence, that, in the forming of the 
courts of judicature, the interests of all persons concerned will be taken into 
consideration, and such a plan settled as, under the peculiar circumstances of 
the country, will be found most beneficial to the whole of the inhabitants. . . . 

Mr, Dunning . — Sir, in entering upon the subject, there are three classes of 
individuals to be considered : the Canadians, who are the old inhabitants ; the 
English settlers in the colony ; and the merchants, inhabitants of this country, 
trading to that colony. The first class are represented as being averse to trial 
by jury ; the two last are stated to be desirous of the establishment of such a 
tribunal, but their desires, it seems, are not worth attending to. I cannot, by 
any means, assent to the opinion of the learned gentleman, with regard to the 
first class, when he supposes that the evidence of the witnesses who have been 
examined at our bar tends to prove, that, in their judgment at least, trial by 
jury was not desirable in the opinion of the old inhabitants of Canada, the King’s 
new subjects. If I can hear aright, if 1 can understand rightly, all those witnesses 
a^ed, and agreed so clearly, and expressed themselves so forcibly, that the most 
wilful misrepresentation cannot place them upon the other side of this question. 
Mr. Mas^res, I am perfectly sure, was systematical in his evidence, in declaring, 
that the Canadians were ready to receive the trial by jury ; that they desire it, 
and will not be content without it. It was presented to them in an optional form ; 
and it was evident what their wish was, from the use they made of it : they claimed 
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the benefit of it; they had the benefit of it; they were satisfied with the benefit 
of it. Mr. Hey, if I did not misunderstand him, said precisely the same thing. 
They therefore distinguished the line of difference, and stated where they were 
dissatisfied ; in what they wished to have some modification of the law ; what 
part of the old system they wished re-established; and what part of the new 
system they wished to be rectified. Every ear acquiesced in the voice that 
stated to them that, with reference to all commercial subjects, all matters of 
contract, all matters of debt, all matters of civil right, with the exception of 
those that had relation to matters of religious property, might safely stand upon 
English bottom. These, with the whole criminal law of England, and particularly 
the right of habeas corpus, made up together a system, with which, in the opinion 
of Mr. Hey, the old and the new subjects of Canada would, at that time, have been 
perfectly content. But he went on to say, that he doubted whether such would be 
the case now ; though he still thought it ought to be. 

Such, Sir, is the result of the evidence before us: but at the time that I say 
this, 1 am ready to admit, that if, after more accurate experience, we are now 
ripe to say, that a trial by jury is not adapted to the circumstances of the colony, 
we ought not to enforce it. Has any body made such discovery? Has any body 
found out, that though applicable in criminal matters, it is not so in those which 
relate to personal property ? Indeed, every sort of right is capable of being stated, 
and of being discussed and decided upon by a jury. As to submitting questions 
of revenue to juries, God forbid that that idea should be understood in the full 
extent of it ! But sure I am, that if questions of revenue were not to be decided 
in this country by juries, no creature could endure to live in it for a single hour. 
That is the only check— and it is a feeble one — ^with regard to the claim of the 
Crown. Juries are not to make the law: they are not judges of the law: more 
especially are they not judges of such laws. The legislature may make those 
laws ; they are to administer ; they are to apply them. If the Crown, or the oiHcers 
of the Crown, say such a law is imposed, it is not competent to a jury to question 
the validity of that law. If that be proved to their satsifaction they are bound 
to And it so ; they are bound to carry that law into execution. If they neglect 
that duty, it is obvious the same power exists to correct the misconduct of juries 
abroad as well as at home. If they persist in that sort of conduct, the law is 
not so weak, but that it can apply a proper coercion. I can hardly conceive a 
jury in a predicament of wilful determination to refuse to do their duty. In 
every point of view, I have always thought, that of all human institutions for 
the investigation of truth and the rejection of falsehood and error, they are by 
far the most competent judges imaginable. They are called upon to perform 
a duty: they return again into society, when that purpose is answered: they are 
liable to no temptation: they have the common interest of their fellow-subjects 
in view; they have every motive to induce them to do right: they have no possible 
temptation to do wrong. 

Is Uial, Sir, the case w\Ui iudgesT regard to Uve c\anse now proposed 
to be added to the bill, I think it does not warrant our going into that con- 
sideration. Upon that point, 1 will only beg to ask, who those judges are to whom 
the explication of this law is meant to be entrusted? After the passing of this 
bill, the excellent judge who appeared at our bar will be chief justice no longer, 
unless he should be again called to All the same situation. The House, 1 trust, 
has not forgotten what he said with regard to himself upon that subject. A 
question having been put to him, whether he could make himself equally master 
of the Canadian law as of the English law, he answered, that it would require 
a great deal of time and attention, and he was afraid more abilities than he was 
master of. I beg the learned gentleman will tell us, whether he knows any one 
who has more abilities. I do not know where such a man is to be found. I think 
it will be difficult to meet with a man of that description. 

The learned gentleman mistook when he spoke of a person thrusting himself 
into a place, for the purpose of getting what did not belong to him, and he 
affected to claim only three hundred and sixty men, as the whole amount of 
the number of Protestants in the colony; but, on this point, the witness after- 
wards explained himself to mean three hundred and sixty masters of families, 
making the number altogether about two thousand: but, whether three hundred 
and sixty, or two thousand, or twenty thousand, be their number, is no part of 
the present question. These are men who did not thrust themselves into the place, 
for the purpose of getting what did not belong to them ; these are men invited 
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thither; these are men tempted thither. They thought they might trust the 
King's word ; they presumed that that word was sacred ; they did not foresee 
the time would come when any man would dare to violate it: it imported nothing 
of imposition to them. Those men, therefore, going thither upon a ground which 
they thought would not sink under them, now address themselves to you, and 
claim the protection of those laws, which are generally understood to secure 
to them the due performance of all men's engagements. That it is the desire 
of these inhabitants to have the trial by jury in civil causes introduced into this 
bill, every witness at your bar has borne testimony. I apprehend that their 
situation and condition, and the means by which they have been brought into 
that situation and condition, give them a just claim to the protection of the 
legislature. And why. Sir, is the third class to which 1 have alluded supposed to 
be less entitled in this case to consideration? They are known to you as merchants 
trading to that part of the world : but how long has it been the case, that mer- 
chants trading to that part of the world have not been worthy of attention ; 
especially when they have this additional claim to urge — that the diillculties 
to which they are exposed sprung from the same origin — the King's proclama- 
tion? The same witness has told you, that they have formed connections in 
that country ; that they have become creditors upon the faith of having English 
laws; upon the faith of having English juries to administer those laws, if they 
should want them. The merchants are too contemptuously treated, if they are 
left to suppose, that this measure is not to be judged of at all by their inclina- 
tion. But, if I were of opinion that it should solely depend upon the inclination 
of the Canadians, since it is not mentioned that it is desired by the Canadians, 
but only supposed that they are not averse to it, that they would not oppose it, 
and though only two classes would desire it, their right to it depending upon 
such grounds as it does, 1 should say, there is nothing clearer, than that if the 
measure is to depend upon the inclination of the inhabitants, this inclination 
points clearly in its favour. But that is not the point upon which the question 
rests ; for though it would be improper and impolitic to do any thing disagreeable 
to certain classes of the people, yet if any doubt exists, that doubt ought to be 
decided by your own judgment. The House ought to decide, whether it be proper 
to adopt or to reject it. 

Sir, 1 have felt it to be my duty to detain the House thus long, in answer to 
the arguments which have been urged on the other side. I have not given myself 
this trouble, from any expectation that what I have said will produce any effect, 
but that 1 might reply to the only argument that has been urged, and to state, 
that what 1 have heard has not, in any degree, altered my opinion. One advan- 
tage, however, will result from this discussion. The fact, that there was a division 
upon this proposition will get into the Journals of the House, and there stand 
a perpetual memento, that a small minority were of opinion, that English trial 
by jury should not be abolished. . . . 

Mr, Edmund Burke, — I will now pass to the other part of the question — the 
alleged hatred of the Canadians to serve on juries; their inaptitude to the 
exercise of the functions. But a jury may be fit for them, though they may not 
be lit for jurymen. A love of justice must belong to the Canadians, as well as 
to other people; and 1 cannot believe that trial by jury is an odious thing to 
men who are subject to no undue prepossession against it. In a question upon 
matter of fact, where evidence is taken upon oath, between parties who are 
flesh of our flesh, bone of our bone, is there any thing calculated so to prejudice 
mankind, as to make them look upon the question of trial by jury as an odious 
thing? What is the reason that you cannot repose confldence in the known 
reason of men, as well in that country as in this? But it is said, the people of 
Canada are averse to juries! Have they complained of a jury? We have not one 
single syllable of complaint, which has been taken at first hand. Opinions inferred 
from conversations may be very easily mistaken. They may have complained, 
very properly, that they found the laws of the land all shaken; that they found 
a new rule given them, by which their family settlements were all deranged; 
that they were deprived of all share in the government. But, Sir, as to the 
alleged dislike of these people to the trial by jury, what does the gentleman who 
filled the office of Attorney-General in that country with so much honour to 
himself tell you? Did he point out this fact? Did he ever give such evidence? 
He spoke flatly to the contrary. He constantly spoke of it, not as a thing which 
they disliked, but as one of which they were ignorant. Now, dislike and ignorance 
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are very different things. In their ignorance they confused the idea of a grand 
jury with that of a petty jury, and esteemed the law a tyranny. Even Mr. 
Hey's evidence had only a dubious word or two in it. 

Having cleared my way thus far, there remains nothing but the evidence 
of a general ofllcer. He, to be sure, spoke of the ignorance of the people of 
Canada; he told us of their having no wish to be tried by juries; that they 
preferred the mode of trial by a judge, from custom, habit and education ; and 
that they thought it strange that the English residents should prefer to have 
their lives and properties decided upon by barbers and shoemakers. You see. 
Sir, how much these people are to be pitied whose authority is thus quoted; 
how ignorant, how much deceived, were those persons who conversed with this 
great officer! how little they knew of the nature of that institution which they 
condemned! Their objection was chiefly an objection of pride. Now, if that was 
a good reason to urge against the institution there, it is a good reason against 
it here. But the objections of the Canadians, so far as they are solid and sub- 
stantial, are easily removeable, without injury to trial by jury. With regard to 
the objection, that it is humiliating to be tried by a jury, it can only come from 
those who are desirous of being above the law ; who are ambitious of lording it 
over their brethren. To check that disposition would be one of my reasons for 
giving a jury; because giving a jury would be giving protection to the majority 
of the people, against those whose pride and arrogance make them say it is 
humiliating to submit to a juiy. I have no objection to all the authority which 
weight of family, great name, and fixed property in the country can confer. These 
are always respectable. But how does the establishment of trial by jury neces- 
sarily contradict the feelings of this class? It does not contradict their feelings 
in this country. All the objections of the Canadians against the measure therefore 
ought to vanish. 

The next objection urged against the establishment of juries is that they 
would be a burthen to the people. Now, that is an objection of another sort ; 
but what sort of objection is it ? The learned gentleman has stated it with truth : 
he says, that no man is willing to be a juror, because he is a juror for the benefit 
of the community, not for his own benefit. There is no one but would wish to 
be excused from discharging the duties of the office. In many cases here, men 
must be forced to serve. Why not do in Canada, as we do here? But, if a small 
allowance were made, such a measure, I have no doubt, would reconcile the 
Canadians : — 1 would, however, rather try a little longer, and see whether these 
two objections, that a jury is oppressive to the poor and humiliating to the rich, 
cannot be thoroughly removed without it. 

Another thing 1 forgot to allude to. We are told, that to require unanimity 
in a jury shocks the Canadians. The learned gentleman gave a sufficient answer 
to this objection; but 1 shall beg leave to add a few words more. He observed, 
that it was the very substance and character of a jury to be unanimous. Truly, 
Sir, 1 know it is the substance and character of a jury to be unanimous by our 
law ; but if 1 could be suffered, in a great public cause, to give an opinion, I do 
not think that unanimity is absolutely necessary, but that the majority of a jury 
might do just as well. I believe it would prove no inconvenience ; because, even 
in this country, the majority of a jury always turns the scale. The inconvenience 
is this, — the rest, finding they must yield, trifle with their oath ; they cannot be 
quite so strict with their oath as 1 could wish them. 1 believe that, by the pay- 
ment of a very small remuneration for the loss of time, all objections to juries 
will vanish. One learned gentleman has suggested that compensation might be 
given to a jury to the amount of three pounds; but let it be left to the judge, 
jury and counsel to adapt the payment to the nature of the cause. Most blame- 
able will they be, if they establish such compensation as will make the expense 
eat out the suit. 

Having said this, I would remark, with regard to what the learned gentleman 
has charged against us about forcing laws upon them, that all such accusations 
vanish into air: they are not applicable to the case. We do not know that they 
abhor a jury — that they abhor a collective jury, in which they themselves will 
bear a considerable part. If it be proposed hereafter to give a jury to Canada, 
what will the answer be? “Dare 1 give what the parliament of England has 
refused?*’ You never will have a jury, if you do not put it into this bill: it is 
absolutely and clearly impossible. How many years elapsed, before you thought 
of making any constitution for Canada at all ! And now, instead of making them 
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free subjects of England, you sentence them to French government for ages. 
1 meant only to offer a few words upon the part of the Canadians, and leave 
them to their misery. They are condemned slaves by the British parliament. 
You only give them new masters. There is an end of Canada. 

Sir, having given up a hundred and fifty thousand of these people, having 
deprived them of the principles of our constitution, let us turn our attention 
to the three hundred and sixty English families. It is a small number; but I 
have heard, that the English are not to be judged of by number but by weight ; 
and that one Englishman can beat two Frenchmen. Let us not value that 
prejudice. 1 do not know that one Englishman can beat two Frenchmen ; but 
1 know that, in this case, he ought to be more valuable than twenty Frenchmen, 
if you estimate him as a freeman and the Frenchmen as slaves. What can com- 
pensate an Englishman for the loss of his laws? Do you propose to take away 
liberty from the Englishman, because you will not give it to the French? I 
would give it to the Englishman, though ten thousand Frenchmen should take 
it against their will. Two-thirds of the whole trading interest of Canada are 
going to be deprived of their liberties, and handed over to French law and French 
judicature. Is that just to Englishmen? Surely, the English merchants want 
the protection of our law more than the noblesse! They have property always 
at sea ; which, if it is not protected by law, every one may catch who can. No 
English merchant thinks himself armed to protect his property, if he is not 
armed with English law. 1 claim protection for the three hundred and sixty 
English families, whom I do know, against the prejudices of the noblesse of 
Canada, whom I do not know. I must put the House in mind of what an honour- 
able gentleman said in the course of this debate — ^that it was seldom that any 
improvement was introduced into any country, which did not at first, militate 
against the prejudices of the people. Was all England pleased with the revolu- 
tion? No. The wishes of the majority were sacrified to the reason of the 
better part, and the interest of the whole ; and we are now enjoying the benefits of 
that choice — benefits brought upon the ignorant people, not by force, but with 
an easy hand. The Canadians are now struggling with their old jirejudices in 
favour of their former laws. A new establishment is proposed to them ; which 
throws them into some disorder, some confusion — “All the interim is like a phan- 
tasma and a hideous dream.” The honourable gentlemen opposite, taking 
advantage of this confusion, say — We have got a basis; let us see how much 
French law we can introduce! With a French basis, there is not one good thing 
that you can introduce. With an English basis, there is not one bad thing that 
you can introduce. Take the rule of the law of Canada for the rule of the con- 
stitution of your courts, and it will be the rule of all your proceedings: take it 
for the rule of your judicature, and sooner or later, it will be the rule of your 
legislature. How often have we had occasion in this House to quote the practice 
of the courts below ! how many lights have we derived from the learned gentle- 
men pleading there ! how many lights have we derived from you. Sir ! how many 
from the judicature of the upper House! Where there is a basis of l^'rench judica- 
ture, of French law, the legislature will never think of grafting upon it an English 
constitution. 

With regard to state policy, which is the last point 1 shall touch upon — the 
preservation of their old prejudices, their old laws, their old customs, by the bill, 
turns the balance in favour of France. The only difference is, they will have 
George the 'Fliird for Lewis the Sixteenth. In order to make Canada a secure 
possession of the British government, you have only to bind the people to you, 
by giving them your laws. Give them English liberty — ^give them an English 
constitution — and then, whether they speak French or English, wliether they 
go to mass or attend our own communion, you will render them valuable and 
useful subjects of Great Britain. If you refuse to do this, the consequence will 
be most injurious: Canada will become a dangerous instrument in the hands of 
those who wish to destroy English liberty in every part of our possessions. 
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XXX 

CHATHAM ON THE QUEBEC ACT, 1774 
[Trans.: Chatham Correspondence iv, pp. 351 IT.] 

The Earl of Chqtham rose, and entered fully upon the subject of the bill. He 
said it would involve a great country in a thousand difficulties, and in the worst 
of despotism, and put the whole people under arbitrary power; that it was a 
most cruel, oppressive, and odious measure, tearing up justice and every good 
principle by the roots; that by abolishing the trial by jury he supposed the 
framers of the bill thought that mode of proceeding, together with the Habeas 
Corpus, mere moonshine, whilst every true Englishman was ready to lay down 
his life sooner than lose those two bulwarks of his personal security and property. 
The merely supposing that the Canadians would not be able to feel the good 
effects of law and freedom, because they had been used to arbitrary power, was 
an idea as ridiculous as false. He said the bill established a despotic government 
in that country, to which the royal proclamation of 1 763 ^ promised the protec- 
tion of the English laws. Here the noble lord read part of the proclamation, 
and then entered fully on the council and power vested in the governors, the 
whole mode of which, he said, was tyrannical and despotic : he was likwise very 
particular on the bad consequences that would attend the great extension of 
that province; that the whole of the bill appeared to him to be destructive 
of that liberty which ought to be the ground-work of every constitution; ten 
thousand objections, he was confldent, might be made to the bill, but the ex- 
tinction of the mode of trial above mentioned was a very alarming circumstance, 
and he would pronounce him a bold man who proposed such a plan. — When his 
Lordship came to the religious part of the bill, he directed his discourse to the 
bench of bishops, telling them that as by the bill the C4atholic religion was made 
the established religion of that vast continent, it was impossible they could be 
silent on the occasion. He called the bill a child of inordinate power, and desired 
and asked if any of that bench would hold it out for baptism ; he touched again 
upon the unlimited power of the governor, in appointing all the members, who 
might be made up of Roman Catholics only. He also took notice of an amend- 
ment which had been made in the House of Commons, which was a new clause, 
repealing so much of the act of reformation of the 1st of Elizabeth, as relates 
to the oath of supremacy, and substituting a common oath of allegiance in its 
place. This act of Elizabeth, he said, had always been looked upon as one that 
the legislature had no more right to repeal, than the Great Charter, or the Bill 
of Rights. — His Lordship stated, with ^eat force, many objections to the clause 
giving to the French Canadians so advantageous a part of the fisheries of cod 
on the Labrador coast, to the great prejudice of the English fishermen on the 
banks of Newfoundland ; considering the said fisheries of Labrador as a nursery 
of French-Canadian seamen, to man, in case of a French war, any squadrons 
of France in those seas. He exposed the train of fatal mischiefs attending the 
establishment of popery and arbitrary power in that vast and fertile region now 
annexed to the government of Quebec, and capable of containing (if fully 
peopled) not less than thirty millions of souls. He deduced the whole series of 
laws from the supremacy first re-vindicated under Henry VI II., down to this 
day, as fundamentals constituting a clear compact that all establishments by 
law are to be Protestant; which compact ought not to be altered, but by the 
consent of the collective body of the people. He further maintained, that the 
dangerous innovations of this bill were at variance with all the safeguards and 
barriers against the return of popery and of popish influence, so wisely provided 
against by all the oaths of ofTlce and of trust from the constable up to the mem- 
bers of both Houses, and even to the sovereign in his coronation oath. He 
pathetically expressed his fears that it might shake the affections and confidence 
of his Majesty^s Protestant subjects in England and Ireland ; and finally lose the 
hearts of all his Majesty’s American subjects. His Lordship then said, that for 
these and other reasons he gave his hearty negative to the bill. 


» See No. VII. 
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XXXI 

THE QUEBEC ACT 
(14 George III, c. 83.) 

An act for making more efTectual Provision for the Government of the Province 
of Quebec in Norlh America. 

Whereas His Majesty, by His Royal Proclamation, bearing Date the Seventh preamble. 

Day of October^ in the Third Year of His Reign, thought fit to declare the Pro- 
visions which had been made in respect to certain Countries, Territories, and 
Islands in America^ ceded to His Majesty by the Definitive Treaty of Peace, 
concluded at Paris on the Tenth Day of February, One thousand seven hundred 
and sixty-three: And whereas, by the Arrangements made by the said Royal 
Proclamation, a very large Extent of Country, within which there were several 
Colonies and Settlements of the Subjects of France, who claimed to remain 
therein under the Faith of the said Treaty, was left, without any Provision 
being made for the Administration of Civil Government therein; and certain 
Parts of the Territory of Canada, where sedentary Fisheries had been established 
and carried on by the Subjects of France, Inhabitants of the said Province of 
Canada, under Grants and Concessions from the Government thereof, were 
annexed to the Government of Newfoundland, and thereby subjected to Regula- 
tions inconsistent with the Nature of such Fisheries: May it therefore please 
Your most Excellent Majesty that it may be enacted ; and be it enacted by the 
King’s most Excellent Majesty, by and with the advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament assembled. The Territories, 
and by the Authority of the same, that all the Territories, Islands, and Countries islands, and 
in North America, belonging to the Grown of Great Britain, bounded on the South 
by a Line from the Bay of Chaleurs, along the High Lands which divide the to"*’ 

Rivers that empty themselves into the River Saint Lawrence from those which Britain. 
fall into the Sea, to a F^oint in Forty-five Degrees of Northern Latitude on the 
Eastern Bank of the River Connecticut, keeping the same Latitude directly West, 
through the Lake Champlain, until, in the same Latitude, it meets the River 
Sainl Lawrence; from thence up the Eastern Bank of the said River to the Lake 
Ontario; thence tlirough the Lake Ontario, and the River commonly called 
Niagara; and thence along by the Eastern and South-eastern Bank of Lake Erie, 
following the said Bank until the same shall be intersected by the Northern 
Boundary, granted by tlie Charter of the Province of Pennsylvania, in case the 
same shall be so intersected; and from thence along the said Northern and 
Western Boundaries of the said Province until the said Western Boundary 
strike the Ohio: But in case the said Bank of the said Lake shall not be found 
to be so intersected, then following the said Bank until it shall arrive at that 
Point of the said Bank which shall be nearest to the North-western Angle of the 
said Province of Pennsylvania, and thence, by a right Line, to the said North- 
western Angle of the said Province; and thence along the W'estern Boundary 
of the said Province, until it strike the River Ohio; and along the Bank of the 
said River, Westward, to the Banks of the River Mississippi, and Northward 
to the Southern Boundary of the Territory granted to the Merchants Adventurers 
of England, trading to Hudson's Bay; and also all such Territories, Islands, and Annexed to the 
Countries, which have, since the Tenth of February, One thousand seven hundred Province of 
and sixty-three, been made part of the Government of Newfoundland— be, and 
they are hereby, during His Majesty’s Pleasure, annexed to, and made Part and 
Parcel of, the Province of Quebec, as created and established by the said Royal 
Proclamation of the Seventh of October, One thousand seven hundred and sixty- 
three. 

11. Provided always, That nothing herein contained, relative to the Boundary Not to affect 
of the Province of Quebec, shall in anywise affect the Boundaries of any other Boundaries 
Colony. rfwoto 

HI. Provided always, and be it enacted, That nothing in this Act contained jjj^jtomake 
shall extend, or be construed to extend, to make void, or to vary or alter any void other 
Right, Title, or Possession, derived under any grant, Conveyance, or otherwise rights foimerly 

granted. 

^ For discussions of the act consult Coffin, V., The Ptwfinee of Quebec and the EaAy Americm Revolu- 

(W**o*^**» 1896); Kennedy, W. P. M., The Conetitulion of CoMda (Oxford, 1923 ); Ooupiond, B., 

The Quebec Act (Oxford, 1925) ; Martin, 0., Empire and CommonveaUh (Oxfoiti, 1929). 
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howsoever, of or to any Lands within the said Province, or the Provinces thereto 
adjoining; but that the same shall remain, and be in Force, and have Effect, 
as if this Act had never been made. 

IV. And whereas the Provisions, made by the said Proclamation, in respect 
Former pro- to the Civil Government of the said Province of Quebec, and the Powers and 
for Authorities given to the Governor and other Civil Officers of the said Province, 
beni^'andfwid Grants and Commissions issued in consequence thereof, have been found, 
after May 1, Upon Experience to be inapplicable to the State and Circumstances of the said 
I77fi. Province, the Inhabitants whereof amounted, at the Conquest, to above Sixty- 
flve thousand Persons professing the Religion of the Church of Home, and enjoy- 
ing an established Form of Constitution and System of Laws, by which their 
Persons and Property had been protected, governed, and ordered, for a long 
Series of Years, from the first Establishment of the said Province of Canada; 
be it therefore further enacted by the Authority aforesaid, That the said Procla- 
mation, so far as the same relates to the said Province of Quebec, and the Com- 
mission under the Authority whereof the Government of the said Province is at 
present administered, and all and every the Ordinance and Ordinances made 
by the Governor and Council of Quebec tor the Time being, relative to the Civil 
Government and Administration of Justice in the said Province, and all Com- 
missions to Judges, and other Officers thereof be, and the same are hereby 
revoked, annulled, and made void, from and after the First Day of May, One 
thousand seven hundred and seventy-five. 

Inhabitants of V. And, for the more perfect Security and Ease of the Minds of the Inhabitants 
Queb^im of the said Province, it is hereby declared. That His Majesty’s Subjects, pro- 
fessing the Religion of the Church of Rome, of and in the said Province of Quebec, 
gion, subject may have, hold, and enjoy, the free Exercise of the Religion of the Church of 
to the King's Rome, subject to the King’s Supremacy, declared and established by an Act, 
by!ictlf^^ made in the First Year of the Reign of Queen Elizabeth, over all the Dominions 
the Oleigy and Countries which then did, or thereafter should, belong to the Imperial 
enjo:^heir Crown of this Realm ; and that the Clergy of the said Church may hold, receive, 
Du» accustomed Dues and Rights, with respect to such Persons 

only as shall profess the said Religion. 

Provisions may VI. Provided, nevertheless, That it shall be lawful for His Majesty, His Heirs 
or Successors, to make such Provision out of the rest of the said accustomed 
forSe^^port ^^es and Rights, for the Encouragement of the Protestant Religion, and for 
of the Protatant the Maintenance and Support of a Protestant Clergy within the said Province, 
Oleigy. as he or they shall, from Time to Time, think necessary and expedient. 

No Person VII. Provided always, and be it enacted. That no Person, professing the 
P«>ffi*i“^e Religion of the Church of Home, and residing in the said Province, shall be obliged 
to take the Oath required by the said Statute passed in the h’irst Year of the Reign 
taketbe^Oath of Queen Elizabeth, or any other Oaths substituted by any other Act in the 
of L Elia; but place thereof; but that every such Person, who by the said Statute is required 
the^v^o? therein mentioned, shall be obliged, and is hereby required, 

etc., the foUow- to take and subscribe the following Oath before the Governor, or such other 
ing Oath, person, in such Court of Record as His Majesty shall appoint, who arc hereby 
authorized to administer the same; videlicet, 

/, A. B., do sincerely promise and swear. That I will be faithful, and bear true 
Allegiance to His Majesty King GEORGE, and him witl defend to the utmost of 
my Power, against all traitorous Conspiracies, and Attempts whatsoever, which shall 
be made against His Person, Crown and Dignity; and 1 will do my utmost Endeavour 
The Oath, iq disclose and make known to His Majesty, His Heirs and Successors, all Treasons, 
and traitorous Conspiracies, and Attempts, which I shall know to be against Him, 
or any of Them; and all this I do swear without any Equivocation, mental Evasion, 
or secret Reservation, and renouncing all Pardons and Dispensations from any 
Power or Person whomsoever to the Contrary, 

So Help Me GOD. 

PenoDs refuBlDg And every such Person, who shall neglect or refuse to take the said Oath 
*^b?flcttothe mentioned, shall incur and be liable to the same Penalties, Forfeitures, 
^enaitto^ Disabilities, and Incapacities, as he would have incurred and been liable to for 
Act I. Elis, neglecting or refusing to take the Oath required by the said Statute passed in 
the First Year of the Reign of Queen Elizabeth. 

His Majesty's VIII. And be it further enacted by the Authority aforesaid, That all His 
Canadm Majesty’s Canadian Subjects, within the Province of Quebec, the religious Orders 
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and Communities only excepted, may also hold and enjoy their Property and Subjects (re- 
possessions, together with all Customs and Usages relative thereto, and all other 
their Civil Rights, in as large, ample, and beneficial Manner, as if the said Procla- Hoi Liir 
mation. Commissions, Ordinances, and others Acts and Instruments had not poe8e8BioiiB,ete. 
been made, and as may consist with their Allegiance to His Majesty, and Sub- 
jection to the Crown and Parliament of Great Britain ; and that in all Matters 
of Controversy, relative to Property and Civil Rights, Resort shall be had to 
the Laws of Canada, as the Rule for the Decision of the same; and all Causes And in matten 
that shall hereafter be instituted in any of the Courts of Justice, to be appointed 
within and for the said Province, by His Majesty^ His Heirs and Successors, to the laws of 
shall, with respect to such Property and Rights, be determined agreeably to tot the 
the said Laws and Customs of Canada, until they shall be varied or altered by l^wion. 
any Ordinances, that shall, from Time to Time, be passed in the said Province 
by the Governor, Lieutenant Governor, or Commander in Chief, for the Time 
being, by and with the Advice and Consent of the Legislative Council of the 
same, to be appointed in the Manner hereinafter mentioned. 

IX. Provided always. That nothing in this Act contained shall extend, or be Not to extend 

construed to extend, to any Lands that have been granted by His Majesty, or H' 

shall hereafter be granted by His Majesty, His Heirs and Successors, to be holden Surety in com- 
in free and common Soccagc. mon Soccage. 

X. Provided always. That it shall and may be lawful to and for every Person 
that is Owner of any Lands, Goods, or Credits, in the said Province, and that 

has a Right to alienate the said Lands, Goods, or Credits, in his or her Life- Ownen of 

time by Deed of Sale, Gift, or otherwise, to devise or bequeath the same at 

his or her Death, by his or her last Will and Testament; any Law, Usage, Bamfby Will, 

or Custom, heretofore or now prevailing in the Province, to the Contrary etc., if executed 

hereof in any-wise notwithstanding; such Will being executed, either according 

to the Laws of Canada, or according to the Forms prescribed by the Laws of 

England. 

XL And whereas the Certainty and Lenity of the Criminal Law of England, OriminaiLaw 
and the Benefits and Advantages resulting from the use of it, have been sensibly ^ EngUM to 
felt by the Inhabitants, from an Experience of more than Nine Years, during in S^Svlnce. 
which it has been uniformly administered ; be it therefore further enacted by the 
Authority aforesaid. That the same shall continue to be administered, and shall 
be observed as Law in the Province of Quebec, as well in the Description and 
Quality of the Offence as in the Method of Prosecution and Trial ; and the Punish- 
ments and Forfeitures thereby inflicted to the Exclusion of every other Rule 
of Criminal Law, or mode of Proceeding thereon, which did or might prevail 
in the said Province before the Year of our Lord One thousand seven hundred 
and sixty-four; any Thing in this Act to the Contrary thereof in any Respect 
notwithstanding ; subject nevertheless to such Alterations and Amendments as 
the Governor, Lieutenant Governor, or Commander in Chief for the Time being, 
by and with the Advice and Consent of the Legislative Council of the said 
Province, hereafter to be appointed, shall, from Time to Time, cause to be made 
therein, in Manner herein-after directed. 

XI I, And whereas it may be necessary to ordain many Regulations for the His Majesty 
future Welfare and good Government of the Province of Quebec, the Occasions ap^int a 
of which cannot now be foreseen, nor, without much Delay and Inconvenience, th^ffaireof the 
be provided for, without intrusting that Authority, for a certain Time, and under Province, 
proper Restrictions, to Persons resident there: And whereas it is at present in- 
expedient to call an Assembly ; be it therefore enacted by the Authority aforesaid. 

That it shall and may be lawful for His Majesty, His Heirs and Successors, by 
Warrant under His or Their Signet or Sign Manual, and with the Advice of the 
Privy Council to constitute and appoint a Council for the Affairs of the Province 
of Quebec, to consist of such Persons resident there, not exceeding Twenty- 
three, nor less than Seventeen, as His Majesty, His Heirs and Successors, shall Which Oouncu 
be pleased to appoint ; and, upon the Death, Removal, or Absence of any of 
the Members of the said Council, in like Manner to constitute and appoint such oma^^the 
and so many other Person or Persons as shall be necessary to supply the Vacancy Governor, 
or Vacancies; which Council, so appointed and nominated, or the major Part 
thereof, shall have Power and Authority to make Ordinances for the Peace, 

Welfare, and good Government, of the said Province, with the Consent of His 
Majesty’s Governor, or, in his Absence, of the Lieutenant Governor, or the 
Commander in Chief for the Time Being. . 



140 CONSTITUTIONAL DOCUMENTS OF CANADA [1763- 

P^vided always, That nothing in this Act contained shall extend to 
'^tolayitoes, authorize or impower the said Legislative Council to lay any Taxes or Duties 
PabU^ Beads within the said Province, such Rates and Taxes only excepted as the Inhabitants 
District within the said Province may be authorized by the said 
****** ■ Council to assess, levy, and apply, within the said Town or District, for the 
Purpose of making Roads, erecting and repairing publick Buildings, or for any 
other Purpose respecting the local Convenience and (Economy of such Town or 
District.^ 

Oidinanoesmade XIV, Provided also, and be it enacted by the Authority aforesaid, That every 
^ MafT so to be made, shall, within Six Months, be transmitted by the 

tor bis AppSa^ Governor, or, in his absence, by the Lieutenant Governor, or Commander in 
tion. Chief for the Time being, and laid before His Majesty for His Royal Approbation ; 
and if His Majesty shall think lit to disallow thereof, the same shall cease and 
be void from the Time that His Majesty's Order in Council thereupon shall be 
promulgated at Quebec. 

Ordinances XV. Provided also. That no Ordinance touching Religion, or by which any 
touching Punishment may be inflicted greater than Fine, or Imprisonment for Three 
Sln^orce Months, shall be of any Force or Effect, until the same shall have received His 
without Hia Majesty’s Approbation. 

XVI. Provided also. That no Ordinance shall be passed at any Meeting of the 
ppro on. Qnujjcil where less than a Majority of the whole Council is present, or at any 
When Ordin- Time except between the First Day of January and the First Day of May^ 
urgent Occasion, in which Case every Member thereof resident 
^ Majority, at Quebec, or within Fifty Miles thereof, shall be personally summoned by the 
Governor, or, in his Absence, by the Lieutenant Governor, or Commander in 
Chief for the Time being, to attend the same. 

Nothing to XVII. And be it further enacted by the Authority aforesaid, That nothing 
^to contained shall extend, or be construed to extend, to prevent or hinder 
constitute His Majesty, His Heirs and Successors, by His or Their Letters Patent under 
Oourta of the Great Seal of Great Britain, from erecting, constituting, and appointing, such 
Criminal, Civil, and Ecclesiastical Jurisdiction within and for the said 
BedfisiMtiaS Province of Quebec, and appointing, from Time to Time, the Judges and Ofllcers 
Jurisdiction, thereof, as His Majesty, His Heirs and Successors, shall think necessary and 
proper for the Circumstances of the said Province. 

Aii Acte formerly XVTII. Provided always, and it is hereby enacted. That nothing in this Act 

contained shall extend, or be construed to extend, to repeal or make void, within 
^”th?Swince! Province of Quebec, any Act or Acts of the Parliament of Great Britain 

heretofore made for prohibiting, restraining, or regulating, the Trade or Com- 
merce of His Majesty’s Colonies and Plantations in America; but that all and 
every the said Acts, and also all Acts of Parliament heretofore made concerning 
or respecting the said Colonics or Plantations, shall be, and are hereby declared 
to be, in Force, within the said Province of Quebec, and every Part thereof. 

XXXII 

THE QUEBEC REVENUE ACT, 1774 
(14 George III, c. 88.) 

An Act to establish a fund towards further defraying the charges of the Administra- 
tion of Justice, and support of the Civil Government within the Province of Quebec 
in America. 

Preamble. Whereas certain duties were imposed by the authority of his Most Christian 
Majesty upon wine, rum, brandy, eau de vie de liqueur, imported into the Province 
of Canada, now called the Province of Quebec, and also a duty of three pounds 
per centum ad valorem upon all dry goods imported into and exported from the 
Certain duties said Province, which duties susbisted at the time of the surrender of the said 
^ Majesty’s forces in the late war: And whereas it is expedient 
^jesty upra duties should cease and be discontinued, and that in lieu and instead 

rum, brandy, thereof, other duties should be raised by the authority of Parliament for making 
a more adequate provision for defraying the charge of the administration of 
into vine support of civil Government in the said Province: We, your 

Majesty’s most dutiful and loyal subjects, the Commons of Great Britain in 
Parliament assembled, do most humbly beseech your Majesty that it may be 
* For the method of raising provincial revenue, see Nos. XXXII, XXXIV. 
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enacted, and be it enacted by the King’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal and Commons, in 
this present Parliament assembled, and by the authority of the same: That from 
and after the fifth day of April, one thousand, seven hundred and seventy-five, after April 6, 
all the duties which were imposed upon rum, brandy, eau de vie de liqueur^ within 1776, to be * 
the said Province, and also of three pounds per centum ad valorem on dried goods 
imported into or exported from the said Province, under the authority of his ptoviiice, 
most Christian Majesty, shall be and are hereby discontinued ; and that in lieu 
and instead thereof there shall, from and after the said fifth day of April, and instead of 
one thousand seven hundred and seventy-live, be raised, levied, collected, and 
paid unto his Majesty, his heirs and successors, for and upon the respective goods tobepaidto 
hereinafter mentioned, which shali be imported or brought into any part of the His Majesty, 
said Province, over and above all other duties now payable in the said Province, 
by any Act or Acts of Parliament, the several rates and duties following: that 
is to say. 

For every gallon of brandy, or other spirits, of the manufacture of Great Britain, The rates. 
three-pence. 

For every gallon of rum, or other spirits, which shall be imported or brought from 
any of his Majesty's sugar colonies in the West Indies, six-pence. 

For every gallon of rum, or other spirits which shall be imported or brought from 
any other of his Majesty's colonies or dominions in America, nine-pence. 

For every gallon of foreign brandy, or other spirits of foreign manufacture im- 
ported or brought from Great Britain, one shilling. 

For every gallon of rum or spirits of the produce or manufacture of any of the 
Colonies or Plantations in America, not in the possession or under the dominion 
of his Majesty, imported from any other place except Great Britain, one shilling. 

For every gallon of molasses and syrups which shall be imported or brought into 
the said Province in ships or veMels belonging to his Majesty's subjects in Great 
Britain or Ireland, or to his Majesty's subjects in the said Province, three-pence. 

For every gallon of molasses and syrups, which shall be imported or brought into 
the said Province in any other ships or vessels in which the same may be legally 
imported, six-pence; and after those rales for any greater or less quantity of such 
goods respectively. 

II. And it is hereby further enacted by the authority aforesaid, that the said Batw deemed 
rates and duties charged by this Act shall be deemed, and are hereby declared ^Q^^BriSin 
to be, sterling money of Great Britain, and shall be collected, recovered, and “ 

paid to the amount of the value of which such nominal sums bear in Great 
Britain; and that such monies may be received and taken according to the 
proportion and value of five shillings and six-pence the ounce in silver ; and that 
the said duties hereinbefore granted shall be raised, levied, collected, paid, and how th^ are to 
recovered, in the same manner and form, and by such rules, ways, and means, ^ 
and under such penalties and forfeitures, except in such cases where any altera- 
tion is made by this Act, as any other duties payable to his Majesty upon goods 
imported into any Birtish Colony or Plantation in America are or shall be raised, 
levied, collected, paid, and recovered, by any Act or Acts of Parliament, as fully 
and effectually, to all intents and purposes, as if the several clauses, powers, 
directions, penalties, and forfeitures relating thereto, were particularly repeated 
and again enacted in the body of this present Act: and that all the monies that 
shall arise by the said duties (except the necessary charges of raising, collecting, to whom they aw 
levying, recovering, answering, paying, and accounting for the same), shall be ^ P“4, 

paid by the Collector of his Majesty’s Customs, into the hands of his Majesty’s 
Receiver-General in the said Province for the time being, and shall be applied 
in the first place in making a more certain and adequate provision towards ^ **® 
defraying the expenccs of the administration of justice and of the support of * 

Civil Government in the said Province; and that the Lord High Treasurer, or 
Commissioners of his Majesty’s Treasury, or any three or more of them for the 
time being, shall be, and is or are hereby impowered, from time to time, by any 
warrant or warrants under his or their hand or hands, to cause such money to 
be applied out of the said produce of the said duties, towards defraying the said 
expences ; and that the residue of the said duties shall remain and be reserved 
in the hands of the said Receiver-General, for the future disposition of Parlia- 
ment. 

III. And it is hereby further enacted by the authority aforesaid that if any Bj^tiona 
goods chargeable with any of the said duties herein-before mentioned shall be r«^>eo 
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to goods broug'ht into the said Province by land carriage, the same shall pass and be 
Se^vinM through the port of St. John’s, near the River Sorrel; or if such goods 
chamble with shall be brought into the said Province by any inland navigation other than upon 
the Suttee before the River St. Lawrence, the same shall pass and be carried upon the said River 
mentioned, goprel by the said port, and shall be there entered with, and the said respective 
rates and duties paid for the same, to such oilicer or ofllcers of his Majesty’s 
Customs as shall be there appointed for that purpose; and if any such goods 
coming by land carriage or inland navigation, as aforesaid, shall pass by or 
beyond the said place before named, without entry or payment of the said rates 
and duties, or shall* be brought into any part of the said Province by or through 
any other place whatsoever, the said goods shall be forfeited ; and every person 
who shall be assisting, or otherwise concerned in the bringing or removing such 
goods, or to whose hands the same shall come, knowing that they were brought 
or removed contrary to this Act, shall forfeit treble the value of such goods, to 
be estimated and computed according to the best price that each respective 
commodity bears in the Town of Quebec, at the time such offence shall be com- 
mitted ; and all the horses, cattle, boats, vessels, and other carriages whatsoever, 
made use of in the removal, carriage, or conveyance of such goods, shall also be 
forfeited and lost, and shall and may be seized by any oiTicer of his Majesty’s 
Customs, and prosecuted as hereinafter mentioned. 

Penalties Md IV. And it is hereby further enacted by the authority aforesaid, that the said 
to be^raSwuted Penalties and forfeitures by this Act inflicted, shall be sued for and prosecuted 
* for, etc. in any Court of Admiralty, or Vice-Admiralty, having jurisdiction within the 
said Province, and the same shall and may be recovered and divided in the 
same manner and form, and by the same rules and regulations in all respects 
as other penalties and forfeitures for offences against the laws relating to the 
customs and trade of his Majesty’s Colonies in America shall or may, by any Act 
or Acts of Parliament be sued for, prosecuted, recovered, and divided. 

Any i^n y. And be it further enacted by the authority aforesaid, that there shall from 
^^bifcento^ and after the fifth day of April, one thousand seven hundred and seventy-five, 
tainment to be raised, levied, collected and paid unto his Majesty’s Receiver-General of the 
pay £1 Kte. gaid Province for the use of his Majesty, his heirs and successors, a duty of one 
for a license. gjxteen shillings, sterling money of Great Britain, for every licence that 
shall be granted by the Governor, Lieutenant-Governor, or Commander in Chief 
of the said Province to any person or persons for keeping a house or any other 
place of publick entertainment, or for the retailing wine, brandy, rum, or any 
other spirituous liquors within the said Province ; and any person keeping any 
Penalty of £10 guch house or place of entertainment, or retailing any such liquors without such 
for every offence, gjjaU forfeit and pay the sum of ten pounds for every such offence, upon 

conviction thereof ; one moiety to such person as shall inform or prosecute for 
the same, and the other moiety shall be paid into the hands of the Receiver- 
General of the Province for the use of his Majesty. 

Not to make VI. Provided always that nothing herein contained shall extend or be con- 
strued to extend to discontinue, detennine, or make void any part of the terri- 
iwSredaUhe torial or casual revenues, fines, rents, or profits whatsoever, which were reserved 
conquest, to, and belonged to his Most Christian Majesty, before and at the time of the 
conquest and surrender thereof to his Majesty, the King of Great Britain ; but 
that the same and every of them, shall remain and be continued to be levied, 
collected, and paid in the same manner as if this Act had never been made: 
anything therein contained to the contrary notwithstanding. 

In suits brought VII. And be it further enacted by the authority aforesaid, that if any action 
commenced against any person or persons for anything done in 
have treble pursuance of this Act, and if it shall appear to the Court or Judge where or 
costs, before whom the same shall be tried, that such action or suit is brought for any- 
thing that was done in pursuance of, and by the authority of this Act, the de- 
fendant or defendants shall be indemnified and acquitted for the same ; and if 
such defendant or defendants shall be so acquitted; or if the plaintiff shall 
discontinue such action or suit, such Court or judge shall award to the defendant 
or defendants treble costs. 
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XXXIII 

ADDRESS OF THE GENERAL CONGRESS TO THE INHABITANTS 
OF THE PROVINCE OF QUEBEC ^ 

^ a u. . October 26th, 1774. 

Friends and Fellow-Subjects, 

We, the delegates of the colonies of New-Hampshire, Massachusetts Bay, 
Rhode Island, and Providence Plantations, Connecticut, New York, New-Jersey, 
Pennsylvania, the counties of Newcastle, Kent and Sussex on the Delaware, 
Maryland, Virginia, North-Carolina, and South-Carolina, deputed by the in- 
habitants of the said Colonies, to represent them in a general congress at Phila- 
delphia, in the province of Pennsylvania, to consult together of the best methods 
to obtain redress of our afflicting grievances, having accordingly assembled, and 
taken into our most serious consideration the state of public affairs on this con- 
tinent, have thought proper to address your province, as a member therein deeply 
interested. 

When the fortune of war, after a gallant and glorious resistance, had incor- 
porated you with the body of English subjects, we rejoiced in the truly valuable 
addition, both on our own and your account ; expecting, as courage and generosity 
are naturally united, our brave enemies would become our hearty friends, and 
that the Divine Being would bless to you the dispensations of his over-ruling 
Providence, by securing to you and your posterity the inestimable advantages 
of a free English constitution of government, which it is the privilege of all 
English subjects to enjoy. 

These hopes were confirmed by the King’s proclamation, issued in the year 
1763, plighting the public faith for your full enjoyment of those advantages. 

Little did we imagine that any succeeding ministers would so audaciously 
and cruelly abuse the royal authority, as to withhold from you the fruition of 
the irrevocable rights, to which you were thus justly entitled. 

But since we have lived to sec the unexpected time, when ministers of this 
flagitious temper have dared to violate the most sacred compacts and obliga- 
tions, and as you, educated under another form of government, have artfully 
been kept from discovering the unspeakable worth of that form you are now 
undoubtedly entitled to, we esteem it our duty, for the weighty reasons herein- 
after mentioned, to explain to you some of its most important branches. 

“ In every human society, (says the celebrated Marquis Beccaria) there is an 
effort continually tending to confer on one part the height of power and happi- 
ness, and to reduce the other to the extreme of weakness and misery. The intent 
of good laws is to oppose this effort, and to diffuse their influence universally 
and equally.” 

Rules stimulated by this pernicious “effort”, and subjects, animated by the 
just “intent of opposing good laws against it,” have occasioned that vast variety 
of events, that fill the histories of so many nations. All these histories demon- 
strate the truth of this simple position, that to live by the will of one man, or 
set of men, is the production of misery to all. 

On the solid foundation of this principle, Englishmen reared up the fabric 
of their constitution with such a strength, as for ages to defy time, tyranny, 
treachery, internal and foreign wars ; and as an illustrious author of your nation, 
hereafter mentioned, observes, “ They gave the people of their colonies the form 
of their own government, and this government carrying prosperity along ^ with 
it, they have grown great nations in the forests they were sent to inhabit.” 

In this form the first grand right is that of the people having a share in their 
own government by their representatives, chosen by themselves, and in con- 
sequence of being ruled by laws which they themselves approve, not by edicts 
of men over whom they have no control. This is a bulwark surrounding and 
defending their property, which by their honest cares and labours they have 
acquired, so that no portions of it can legally be taken from them, but with their 
own full and free consent, when they in their judgment deem it just and necessary 
to give them for public services; and precisely direct the easiest, cheapest, and 
most equal methods, in which they shall be collected. 

> This document iUustmtes the attempt by the American <»lonieB to indu^Oan^a to 
the continental congress of 1776. See Smith, J. H., Our struggle for the Fourteenth Colony (2 vote., JSew 
York, 1907). 
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The influence of this right extends still farther. If money is wanted by rulers, 
who have in any manner oppressed the people, they may retain it, until their 
grievances are redressed; and thus peaceably procure relief, without trusting 
to despised petitions, or disturbing the public tranquillity. 

The next great right is that of trial by jury. This provides, that neither life, 
liberty, nor property can be taken from the possessor, until twelve of his un- 
exceptionable countrymen and peers, of his vicinage, who from their neighbour- 
hood may reasonably be supposed to be acquainted with his character, and the 
characters of the witnesses, upon a fair trial, and full enquiry, face to face, in 
open court, before as many of the people as choose to attend, shall pass their 
sentence upon oath against him; a sentence that cannot injure him, without 
injuring their own reputation, and probably their interest also ; as the question 
may turn on points that in some degree, concern the general welfare: and if it 
does not, their verdict may form a precedent, that, on a similar trial of their 
own, may militate against them. 

Another right relates merely to the liberty of the person. If a subject is seized 
and imprisoned, though by order of government, he may, by virtue of this right, 
immediate obtain a writ, termed a Habeas Corpus, from a judge, whose sworn 
duty it is to grant it, and thereupon procure any illegal restraint, to be quickly 
enquired into and redressed. 

A fourth right is, that of holding lands by the tenure of easy rents, and not 
by rigorous and oppressive services, frequently forcing the possessors from their 
families and their business, to perform what ought to be done, in all well regulated 
states, by men hired for the purpose. 

The last right we shall mention, regards the freedom of the press. The impor- 
tance of this consists, besides the advancement of truth, science and morality, 
and arts in general, in its diffusion of liberal sentiments on the administration 
of government, its ready communication of thoughts between subjects, and its 
consequential promotion of union among them, whereby oppressive oflicers are 
shamed or intimidated into more honourable and just modes of conducting 
affairs. 

These are the invaluable rights that form a considerable part of our mild 
system of government: that sending its equitable energy through all ranks and 
classes of men, defends the poor from the rich, the weak from the powerful, 
the industrious from the rapacious, the peaceable from the violent, the tenants 
from the lords, and all from their superiors. 

These are the rights, without which a people cannot be free and happy, and 
under the protection and encouraging influence of which, these colonies have 
hitherto so amazingly flourished and increased. These are the rights a profligate 
ministry are now striving, by force of arms, to ravish from us, and which we are, 
with one mind, resolved never to resign but with our lives. 

These are the rights you are entitled to, and ought at this moment in perfection 
to exercise. And what is offered to you by the late act of parliament in their 
place? Liberty of conscience in your religion? No. God gave it to you ; and the 
temporal powers with which you have been and are connected firmly stipulated 
for your enjoyment of it. If laws divine and human, could secure it against 
the despotic capacities of wicked men, it was secured before. Are the French 
laws in civil cases restored? It seems so. But observe the cautious kindness 
of the ministers who pretend to be your benefactors. The words of the statute 
are, that those ** laws shall be the rule, until they shall be varied, or altered 
by any ordinances of the governor and council.” Is the ” certainty and lenity of 
the criminal law of England, and its benefits and advantages”, commended in 
the said statute, and said to ”have been sensibly felt by you,” secured to you 
and your descendants? No. They too are subject to arbitrary “alterations” 
by the governor and council ; and a power is expressly reserved of “ appointing 
such courts of criminal, civil, and ecclesiastical jurisdiction, as shall be thought 
proper.” Such is the precarious tenure of mere will, by which you hold your 
lives and religion. 

The crown and its ministers are empowered, as far as they could be by parlia- 
ment, to establish even the inqumiion itself among you. Have you an assembly 
composed of worthy men elected by yourselves, and in whom you can confide, 
to make laws for you, to watch over your welfare, and to direct in what quantity, 
and in what manner your money shall be taken from you? No. The power of 
making laws for you is lodged in the governor and council, all of them dependent 
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upon, and removeable at the pleasure of a minister. — Besides, another late statute 
made without your consent, has subjected you to the imposition of excise, the 
horror of all free states; they wresting your property from you by the most 
odious taxes, and laying open to insolent tax-gatherers, houses the scenes of 
domestic peace and comfort, and called the castles of English subjects in the 
books of their laws. And in the very act for altering your government, and 
intended to flatter you, you are not authorized to “assess, levy, or apply any 
rales and taxes, but for the inferior purposes of making roads, and erecting and 
repairing public buildings, or for other local conveniences, within your respective 
towns and districts.” Why this degrading distinction ? Ought not the property 
honestly acquired by Canadians to be held as sacred as that of Englishmen^ 
Have not Canadians sense enough to attend to any other public affairs, than 
gathering stones from one place and piling them up in another? Unhappy people! 
who are not only injured, but insulted. Nay morel — ^With such a superlative 
contempt of your understanding and spirit has an insolent ministry presumed 
to think of you, our respectable fellow-subjects, according to the information we 
have received, as firmly to persuade themselves that your gratitude, for the 
injuries and insults they have recently offered to you, will engage you to take 
up arms, and render yourselves the ridicule and detestation of the world, by 
becoming tools, in their hands, to assist them in taking that freedom from us, 
which they have treacherously denied to i/ou; the unavoidable consequence of 
which attempt, if successful, would be the extinction of all hopes of you or your 
posterity being ever restored to freedom : for idiocy itself cannot believe, that, 
when their drudgery is performed, they will treat you with less cruelty than they 
have us, who are of the same blood with themselves. 

What would your countryman, the immortal Montesquieu, have said to such 
a plan of domination, as has been framed for you? Hear his words, with an 
intenseness of thought suited to the importance of the subject. — “ In a free 
state, every man, who is supposed a free- agent, ought lo be concerned in his own 
government ; therefore the legislative should reside in the whole body of the people, 
or their representatives,'' — “The political liberty of the subject is a tranquillity 
of mind, arising from the opinion each person has of his safety. In order to have 
this liberty, it is requisite the government be so constituted, that one man need 
not be afraid of another. When the power of making laws, and the power of 
executing them are united in the same person, or in the same body of magistrates, 
there can be no liberty ; because apprehensions may arise, lest the same monarch 
or senate should enact tyrannical laws, to execute them in a tyrannical manner.” 

“The power of judging should be exercised by persons taken from the body 
of the people, at certain times of the year, and pursuant to a form and manner 
prescribed by law. There is no liberty, if the power of Judging be not separated 
from the legislative and executive powers.’ 

“ Military men belong to a profession which may be useful, but is often danger- 
ous. — The enjoyment of liberty, and even its support and preservation, consists 
in every man’s being allowed to speak his thoughts, and lay open his sentiments.” 

Apply these decisive maxims, sanctioned by the authority of a name which 
all Europe reveres, to your own state. You have a governor, it may be urged, 
vested with the executive powers, or the powers of administration. In him, and 
in your council, is lodged the power of making laws. You have Judges, who are 
to decide every cause affecting your lives, liberty or property. Here is, indeed, 
an appearance of the several powers being separated and distributed into different 
hands, for checks one upon another, the only effectual mode ever invented by 
the wit of men, to promote their freedom and prosperity. But scorning to be 
illuded by a tinselled outside, and exerting the natural sagacity of Frenchmen, 
examine the specious device, and you will find it, to use an expression of Holy 
Writ, “a painted sepulchre,” for burying your lives, liberty and property. 

Your Judges, and your legislative council, as it is called, are dependent on your 
Governor, and he is dependent on the servant of the Crown in Great Britain. The 
legislative, executive, and Judging powers are all moved by the nods of a minister. 
Privileges and immunities last no longer than his smiles. When he frowns, their 
feeble forms dissolve. Such a treacherous ingenuity has been exerted in drawing 
up the code lately offered you, that every sentence beginning with a benevolent 
pretension, concludes with a destructive: and the substance of the whole, divested 
of its smooth words, is — that the crown and its minister shall be as absolute 
throughout your extended province, as the despots of Asia and Africa. What can 

L 
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protect your property from taxing edicts, and the rapacity of necessitous and 
cruel masters? Your persons from lettres de cachet, gaols, dungeons, and oppressive 
service? your lives and general liberty from arbitrary and unfeeling rulers? 
We defy you, casting your view upon every side, to discover a single circumstance, 
promising from any quarter the faintest hope of liberty to you or your posterity, 
but from an entire adoption into the union of these colonies. 

What advice would the truly great man before mentioned, that advocate of 
freedom and humanity, give you, was he now living, and knew that we, your 
numerous and powerful neighbours, animated by a just love of our invaded 
rights, and united by the indissoluble bands of affection and interest, called upon 
you, by every obligation of regard for yourselves and your children, as we now 
do, to join us in our righteous contest, to make a common cause with us therein, 
and to take a noble chance of emerging from a humiliating subjection under 
governors, intendants, and military tyrants, into the firm rank and condition 
of English freemen, whose custom it is, derived from their ancestors, to make 
those tremble who dare to think of making them miserable. 

Would not this be the purport of his address? “ Seize the opportunity presented 
to you by Providence itself. You have been conquered into liberty, if you act 
as you ought. This work is not of man. You are a small people, compared to 
those who with open arms invite you into fellowship. A moment's reflection 
should convince you which will be most for your interest and happiness, to have 
all the rest of North America your unalterable friends, or your inveterate enemies. 
The injuries of Boston have roused and associated every colony, from Nova 
Scotia to Georgia. Your province is the only link that is wanting to complete 
the bright and strong chain of union. Nature has joined your country to theirs. 
Do you join your political interests. For their own sakes they never will desert 
or betray you. Be assured that the happiness of a people inevitably depends on 
their liberty, and their spirit to assert it. The value and extent of the advantages 
tendered to you are immense. Heaven grant you may not discover them to be 
blessings after they have bid you an eternal adieu.” 

We arc too well acquainted with the liberality of sentiment distinguishing 
your nation, to imagine, that difference of religion will prejudice you against a 
hearty amity with us. You know, that the transcendent nature of freedom 
elevates those, who unite in the cause, above all such low-minded infirmities. 
The Swiss Cantons furnish a memorable proof of this truth. Their union is 
composed of Catholic and Protestant states, living in the utmost concord and 
peace with one another, and thereby enabled, ever since they bravely vindicated 
their freedom, to defy and defeat every tyrant that has invaded them. 

Should there be any among you, as there generally are in all societies, who 
prefer the favours of ministers, and their own interests, to the welfare of their 
country; the temper of such selfish persons will render them incredibly active 
in opposing all public-spirited measures, from an expectation of being well 
rewarded for their sordid industry by their superiors: but we doubt not you 
will be upon your guard against such men, and not sacriflee the liberty and hap- 
piness of the whole Canadian people and their posterity, to gratify the avarice 
and ambition of individuals. 

We do not ask you, by this address, to commence hostilities against the 
government of our common sovereign. We only invite you to consult your own 
glory and welfare, and not to suffer yourselves to be inveigled or intimidated 
by infamous ministers so far as to become the instruments of their cruelty and 
despotism, but to unite with us in one social compact, formed on the generous 
principles of equal liberty, and cemented by such an exchange of beneficial and 
endearing offices as to render it perpetual. In order to complete this highly 
desirable union, we submit it to your consideration, whether it may not be 
expedient for you to meet together in your several towns and districts, and 
elect deputies who after meeting in a provincial congress, may chuse delegates, 
to represent your province in the continental congress, to be held at Philadelphia, 
on the tenth day of May, 1775. 

In this present congress, beginning on the fifth of last month, and continued 
to this day, it has been with universal pleasure, and an unanimous vote, resolved, 
that we should consider the violation of your rights, by the act for altering the 
government of your province, as a violation of our own ; and that you should be 
invited to accede to our confederation, which has no other objects than the 
perfect security of the natural and civil rights of all the constituent members, 
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according to their respective circumstances, and the preservation of a happy and 
lasting connection with Great Britain, on the salutary and constitutional princi- 
ples herein before mentioned. For effecting these purposes, we have addressed 
an humble and loyal petition to his Majesty, praying relief of our grievances ; 
and have associated to stop all importation from Great Britain and Ireland, 
after the first day of December, and all exportation to those kingdoms and the 
West Indies, after the tenth day of next September, unless the said grievances 
are redressed. 

That Almighty God may incline your minds to approve our equitable and 
necessary measures, to add yourselves to us, to put your fate, whenever you 
suffer injuries which you are determined to oppose, not on the small influence 
of your single province, but on the consolidated powers of North America, and 
may grant to our joint exertions an event as happy as our cause is just, is the 
fervent prayer of us, your sincere and affectionate friends and fellow-subjects. 

Henry Middleton, President. 

By order of the Congress 
Oct. 26, 1774. 
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The Quebec act was almost still-born, owing to the breaking out of 
hostilities between England and the thirteen colonies. At any rate, 
according to the opinion of Haldimand, its passing prevented Canada 
from becoming a fourteenth state of the Union (see No. XL). The war, 
however, did not entirely suppress the demands of the British in 
Canada for a house of assembly, and as soon as peace was declared in 
1783 these demands were reinforced by the arrival in Canada of those 
colonial citizens — known to history as the united empire loyalists — ^who 
had remained loyal to the British connexion during the revolutionary 
war. 

Carleton, now Lord Dorchester, returned to Canada for his second 
term of office as governor in 1786, and there lay before him a compli- 
cated task. The * ancient subjects’, that is, the British in Canada, 
persisted in their demands for a ‘new and free constitution’, which now 
included, in addition to a house of assembly, the right of taxation and 
some control over the executive (see Nos. XL 1 1 1, XL IV). The united 
empire loyalists, though loyal to the monarchical principle, were 
nothing behind the fathers of American federation in their claim to 
representative institutions. Further advanced than contemporary 
Englishmen in political thought, it soon became evident to Dorchester 
that they would not complacently endure the constitutional system 
erected by the Quebec act. On the other hand, the French Canadians 
were still children in political experience, to whom representative 
institutions were only * une machine anglaise pour nous taxer *. Dor- 
chester’s problem was no easy one. Would it be possible out of such 
opposing forces to present an equitable solution ? 

The ‘ ancient subjects ’ began the struggle with numerous dispatches 
and petitions, of which examples are given, and in 1788 they sent 
Adam Lymburner to London, who stated their case at the bar of the 
house of commons. The way did not lie very clearly before the govern- 
ment. However, as the united empire loyalists had to a large extent 
settled west of the French Canadians in what is now the province of 
Ontario, the government decided, against Dorchester’s wish, to 
divide the province (see No. XLVII), and they submitted a draft 
constitution to the governor in October, 1789. Grenville’s covering 
dispatch (see No. XLIX) is of interest, as it outlines a new departure in 
Canadian government. In addition, the heart-searchings over a new 
constitution gave rise to a famous suggestion contained in an opinion 
which Dorchester obtained from chief justice William Smith. The 
proposal was in reality one for the federation of British North America 
(see Nos. LII, LIII). However, the time was not ripe and the con- 
stitutional act was passed in 1791 (see No. LIV), which provided for 
the division of the province by an order in council. This order 
was duly issued on August 24, 1791. In September, Dorchester was 
appointed captain-general and governor-in-chief of both provinces. 
Houses of assembly were established in each division. 

The documents given below illustrate the various difficulties which 
led to the drawing up of a new constitution. 




XXXIV 

THE QUEBEC REVENUE ACT, 1775 
(15 George III, c. 40.) 

An Act for amending and explaining an Aely passed in the fourleenlh year of his 
Majesty's reign^ intituled ''An Act ^ to establish a Fund towards further defraying 
the charges of the Administration of Justice and support of the Civil Government 
within the Province of Quebec^ in America," 

Whereas by an Act passed in the fourteenth year of his Majesty’s reign Preamble, 
(intituled, “An Act to establish a fund towards further defraying the charges of 
the administration of justice and support of the Civil Government within the clause in Act 
Province of Quebec in America”), it is amongst other things enacted, that if any 
goods, chargeable with any of the duties in the said Act mentioned, shall be 
brought into the said Province by land carriage, the same shall pass and be carried 
through the Port of Saint John’s, near the River Sorrel ; or if such goods shall be 
brought into the said Province by any inland navigation other than that upon 
the River Saint Lawrence, the same shall pass and be carried upon the said River 
Sorrel by the said port, and shall be there entered with, and the said respective 
rates and duties paid for the same to such officer or oncers of his Majesty’s 
customs as shall there be appointed for that purpose ; and if any such goods, 
coming by land carriage or inland navigation, as aforesaid, shall pass by or 
beyond the said place before named, without entry or payment of the said rates 
and duties, or shall be brought into any part of the said Province by or though 
any other place whatsoever, the said goods shall be forfeited; and every person 
who shall be assisting, or otherwise concerned in the bringing or removing such 
goods, or to whose hands the same shall come, knowing that they were brought 
or removed contrary to this Act, shall forfeit treble the value of such goods ; to 
be estimated and computed according to the best price that each respective 
commodity bears in the town of Quebec at the time such offence shall be com- 
mitted; and all the horses, cattle, boats, vessels, and other carriages whatsoever, 
made use of in the removal, carriage or conveyance of such goods, shall be for- 
feited and lost, and shall and may be seized by any officer of his Majesty’s Cus- 
toms, and prosecuted as thereinafter mentioned: And whereas there is reason 
to apprehend that the regulations and restrictions contained in the said herein- 
before recited clause, so far as they relate to the bringing of rum, brandy, or 
other spirits into the Province of Quebec by land carriage, may, without further 
explanation, operate to the prejudice and disadvantage of the commerce carried 
on with the Indians in the upper or interior parts of the said Province: We, your Hta Majeety’s 
Majesty’s most dutiful and loyal subjects, the Commons of Great Britain in subjcctamay 
Parliament assembled, do most humbly beseech your Majesty that it may be 
enacted ; and be it enacted by the King’s Most Excellent Majesty, by and with gation, into 
the advice and consent of the Lords Spiritual and Temporal, and Commons, in any parts of 
this present Parliament assembled, and by the authority of the same, That it 
shall and may be lawful to and for all his Majesty’s subjects freely to bring, carry comprehended 
or convey, by land carriage, or inland navigation, into any parts of the Province the Hoyal 
of Quebec, not heretofore comprehended within the limits thereof by his Majesty’s 
Royal Proclamation of the seventh of October, one thousand seven hundred and any qilantity of 
sixty-three, any quantity of rum, brandy, or other spirits, anything contained brandy, 
in the before-recited Act of Parliament to the contraiy thereof in any wise not- 
withstanding. 

XXXV 

INSTRUCTIONS TO GOVERNOR CARLETON, 1775 « 

[Trans.: Shortt and Doughty.] 

2. It is Our further Will and Pleasure, that any five of the said Council shall 
constitute a Board of Council for transacting all Business, in which their Advice 
and consent may be requisite, Acts of Legislation only excepted, (in which Case 
you are not to act without a Majority of the whole,) And it is Our further Will 

> 14 George m, c. 88 . (See Ko. XXXH.) 

* These instmetions were sent by lord Dartmouth to Carleton on January 7, 1 775. 
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and Pleasure, that the Members of Our said Council shall have and enjoy all the 
Powers, Privileges, and Emoluments enjoyed by the Members of Our Council in 
Our other Plantations ; and also such others as are contained and directed in Our 
said Commission under Our Great Seal of Great Britain, and in these Our Instruc- 
tions to you ; and that they shall meet together at such time and times, place and 
places, as you in your discretion shall think necessary, except when they meet 
for the purpose of Legislation, in which Case they are to be assembled at the 
Town of Quebec only. 

****** 

4. And whereas by an Act passed in the fourteenth year of Our Reign, intituled, 
“An Act for making more effectual provision for the Government of the Province 
“of Quebec in North America,*’ it is enacted and provided, that no person, pro- 
fessing the Religion of the Church of Rome, and residing in the said Province, 
shall be obliged to take the Oath of Supremacy required by an Act passed in the 
first year of the reign of Queen Elizabeth, or any other Oaths substituted by any 
other Act in the place thereof; but that every such Person, who by the said 
Statute is required to take the oaths therein mentioned, shall be obliged, and is 
thereby required, under certain Penalties, to take and subscribe an Oath in the 
form and Words therein prescribed, and set down; It is therefore Our Will and 
Pleasure, that you do administer to each and every Member of Our said Council, 
being a Canadian, and professing the Religion of the Church of Rome, and cause 
each of them severally to take and subscribe the Oath mentioned in the said Act 
passed in the fourteenth year of Our Reign, intituled ; “An Act for making more 
“effectual provision for the Government of the Province of Quebec in North 
“America ;** and also cause them severally to take an oath for the due Execution 
of their places and Trusts, and for their equal and impartial administration of 
Justice. 

5. And that We may be always informed of the Names and Characters of 
Persons fit to supply the Vacancies, which may happen in Our said Council, you 
are from time to time to transmit to Us, by one of Our Principal Secretaries of 
State, the names and Characters of such persons. Inhabitants of Our said Colony, 
whom you shall esteem the best qualifled for that Trust; And you are also to 
transmit a duplicate of the said Account to Our Commissioners for Trade and 
Plantations, for their Information. 

6. And if it shall at any time happen, that by the death or departure out of 
Our said Province, of any of Our said Councillors, there shall be a Vacancy in Our 
said Council, Our Will and Pleasure is: that you signify the same to Us by one of 
Our Principal Secretaries of State, and to Our Commissioners for Trade and 
Plantations, by the first Opportunity, that We may by Warrant under Our 
Signet and Sign Manual, and with the Advice of Our Privy Council, constitute 
and appoint others in their stead. 

7. You are forthwith to communicate such and so many of these Our Instruc- 
tions to Our said Council, wherein their Advice and Consent are mentioned to be 
requisite, as likewise all such others from time to time, as you shall find convenient 
for Our Service to be imparted to them. 

8. You are to permit the Members of Our said Council to have and Enjoy 
Freedom of Debate and vote in all Affairs of Public Concern, that may be debated 
in Council. 

9. And Whereas by the aforesaid Act passed in the fourteenth year of Our 
Reign, intituled, “An Act for making more effectual provision for the Govern- 
“ment of the Province of Quebec in North America,” It is further enacted and 
provided, that the Council for the Affairs of the said Province, to be constituted 
and appointed in Manner therein directed, or the Major Part thereof, shall have 
power and Authority to make Ordinances for the peace. Welfare, and good 
Government of the said Province with the Consent of Our Governor, or, in his 
absence, of the Lieutenant Governor, or Commander in Chief for the time being ; 
provided, that no Ordinance shall be passed, unless upon some urgent Occasion 
at any Meeting of the Council, except between the first day of January and the 
first day of May. And Whereas the State and Condition of Our said Province do 
require, that immediate provision should be made by Law for a Great Variety 
of Arrangements and Regulations essentially necessary to the Government 
thereof; It is therefore Our Will and Pleasure, that you do within a convenient 
time issue Summons for the Assembling of Our said Council in their Legislative 
Capacity either on the first day of April next, or as soon after as may be con- 
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venient, in Order to deliberate upon, and frame such Ordinances, as the Condition 
of Affairs within Our said Province shall require, and as shall in your and their 
Judgement, be fit and necessary for the Welfare of Our said Province, and the 
Territories thereunto belonging. 

10. You are nevertheless to take especial Care, 

That no Ordinance be passed at any Meeting of the Council, where less than a 
Majority of the Council is present, or at any time, except between the first day of 
January and the first day of May, as aforesaid, unless upon some urgent Occasion ; 
in which Case every Member thereof resident at Quebec, or within fifty Miles 
thereof shall be personally summoned to attend the same. 

That no Ordinance be passed for laying any Taxes or Duties, such Rates and 
Taxes only excepted, as the Inhabitants of any Town or Dictrict may be autho- 
rized to assess, levy and apply within the said Town or District, for the making 
Roads, erecting and repairing public Buildings, or for any other purpose respect- 
ing the Local Convenience and G^xonomy of such Town or District. 

That no Ordinance touching Religion, or by which any punishment may be 
inflicted greater than Fine or Imprisonment for three Months be made to take 
effect, until the same shall have received Our Approbation. 

That no Ordinance be passed relative to the Trade, Commerce, or Fisheries 
of the said Province, by which the Inhabitants thereof shall be put upon a more 
advantageous footing, than any other His Majesty's Subjects either of this 
Kingdom, or the Plantations. 

That no Ordinance respecting private property be passed without a Clause 
suspending its Execution, until Our Royal Will and Pleasure is known; nor 
without a saving of the Right of Us, Our Heirs and Successors, and of all Bodies 
politic and corporate, and of all other persons, except such as are mentioned in 
the said Ordinance, and those claiming by, from, and under them ; And before 
such Ordinance is passed, proof must be made before you in Council, and entered 
in the Council-Books, that public Notification was made of the Party’s Intention 
to apply for such Ordinance in the several Parish Churches, where the Lands in 
Question lye, for tliree Sundays at least successively, before any such Ordinance 
shall be proposed; and you arc to transmit and annex to the said Ordinance a 
Certificate under your hand that the same passed through all the Forms above 
mentioned. 

That no Ordinance shall be enacted for a less time than two years, except in 
Cases of imminent Necessity, or immediate temporary Expediency ; and you shall 
not reenact any Ordinance, to which Our Assent shall have been once refused, 
without express leave for that purpose first obtained from Us, upon a full repre- 
sentation by you to be made to Us by one of Our Principal Secretaries of State, 
and to Our Commissioners for Trade and Plantations, for their Information, of 
the Reasons and Necessity for passing such Ordinance ; nor give your Assent to 
any Ordinance for repealing any other Ordinance, which hath passed in your 
Government, and shall have received Our Royal Approbation, unless you take 
Care, that there be a Clause inserted therein suspending and deferring the 
Execution thereof, until Our Pleasure shall be known, concerning the same. 

That in all Ordinances imposing Fines, Forfeitures or Penalties, express Men- 
tion be made, that the same is granted, or reserved to Us, Our Heirs and Suc- 
cessors for the public Uses of the said Province, and the Support of the Govern- 
ment thereof, as by the said Ordinance shall be directed ; and that a Clause be 
inserted declaring, that the Money, arising by the Operation of the said Ordinance, 
shall be accounted for unto Us in this Kingdom, and to Our Commissioners of 
Our Treasury for the time being ; and audited by Our Auditor General of Our 
Plantations, or his Deputy. 

That all such Ordinances be transmitted by you within six Months after their 
passing, or sooner, if opportunity offers, to Us by One of Our Principal Secretaries 
of State, and Duplicates thereof to Our Commissioners for Trade and Plantations, 
for their Information ; that they be abstracted in the Margents, and accompanied 
with very full and particular Observations upon each of them, that is to say, 
whether the same is introductive to a new Law, or does repeal a Law then before 
in being; and you are also to transmit in the fullest manner the Reasons and 
Occasion for enacting such Ordinances, together with fair Copies of the Journals 
of the proceedings of the Council, which you are to require from the Clerk of the 
said Council. 

11. In the Consideration of what may be necessary to be provided for by Law 
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within Our said Province, as created and established by the aforesaid Act, 
Intituled, “ an Act for making more effectual Provision for the Government of 
“the Province of Quebec in North America,” a Great Variety of important 
Objects hold themselves forth to the Attention of the Legislative Council. 

12. The Establishment of Courts, and a proper Mode of administering Civil 
and Criminal Justice throughout the whole Extent of Our Province, according 
to the Principles declared in the said Act “ for making more effectual Provision 
“for the Government thereof,” demand the greatest Care and Circumspection; 
for, as on the one hand it is Our Gracious purpose, conformable to the Spirit and 
Intention of the said Act of Parliament, that Our Canadian Subjects should have 
the benefit and use of their own Laws, Usages and Customs in all Controversies 
respecting Titles of Land, and the Tenure, descent, Alienation, Incumbrances, 
and Settlement of Real Estates, and the distribution of the personal property of 
Persons dying intestate ; so on the other hand, it will be the duty of the Legisla- 
tive Council to consider well in framing such Ordinances, as may be necessary for 
the Establishment of Courts of Justice, and for the better Administration of 
Justice, whether the Laws of England may not be, if not altogether, at least in 
part the Rule for the decision in all Cases of personal Actions, grounded upon 
Debts, Proitfises, Contracts, and Agreements, whether of a Mercantile or other 
Nature ; and also of Wrongs proper to be compensated in damages ; and more 
especially where Our natural-born Subjects of Great Britain, Ireland, or Our 
other Plantations residing at Quebec, or who may resort thither, or have Credits, 
or Property within the same, may happen to be either Plaintiff or defendant in 
any civil Suit of such a nature. 

13. Security to personal Liberty is a fundamental Principle of Justice in all 
free Governments, and the making due provision for that purpose is an object the 
Legislature of Quebec ought never to lose Sight of ; nor can they follow a better 
Example than that, which the Common Law of this Kingdom hath set in the 
provision made for a Writ of Habeas Corpus, which is the Right of every British 
Subject in this Kingdom. 

14. With regard to the Nature and number of the Courts of Justice, which it 
may be proper to establish, either for the whole Province at large, or separately 
for its dependencies, and the times and places for holding the said Courts, no 
certain Rule can be laid down in a Case, in which the Judgement must in many 
Respects at least be altogether guided by Circumstances of local Convenience and 
Consideration. 

15. In General it may be proper, that there should be a Superior or Supreme 
Court of Criminal Justice and Jurisdiction for the Cognizance of all Pleas of 
the Crown, and for the Trial of all manner of Offences whatsoever, to be held 
before the Chief Justice for the time being at such times and places, as shall be 
most convenient for the due and speedy Administration of Justice, and the pre- 
venting long Imprisonments ; the said Court to be called and known by the name 
of the Court of King’s Bench; That, for the more orderly establishment and 
Regulation of Courts of Civil Jurisdiction, the Province of Quebec, as limited and 
bounded by the aforesaid Act of Parliament “for making more effectual Pro- 
“ vision for the Government of the Province of Quebec in North America,” be 
divided into two Districts by the names of Quebec and Montreal, each district to 
be limited and bounded in such manner, as shall be thought best adapted to the 
Object of the Jurisdiclion to be established therein; That there be established 
in each of the said Districts a Court of Common Pleas to be held at such times 
and places, as shall be judged most convenient, and to have full power. Jurisdic- 
tion and Authority to hear and determine all Civil Suits and Actions cognizable 
by the Court of Common Pleas in Westminster Hall, according to the Rules pre- 
scribed by the said Act of Parliament “ for making more effectual Provision for 
“the Government of the Province of Quebec in North America,” and according 
to such Laws and Ordinances, as shall from time to time be enacted by the 
Legislature of the said Province in manner therein directed ; That there be three 
Judges in each of the said Courts of Common Pleas, that is to say, two of Our 
natural-born Subjects of Great Britain, Ireland, or Our other Plantations, and 
one Canadian ; and also one Sheriff appointed for each District ; That besides the 
foregoing Courts of Criminal and Civil Jurisdiction for the Province at large, 
there be also an Inferior Court of Criminal and Civil Jurisdiction in each of the 
Districts of the Illinois, St. Vincenne, Detroit, Missilimakinacand Gasp^e, by the 
names of the Court of King’s Bench for such district, to be held at such times, as 
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shall be thought most convenient, with Authority to hear and determine in all 
Matters of Criminal Nature according to the Laws of England, and the Laws of 
the Province hereafter to be made and passed ; and in all Civil Matters according 
to the Rules prescribed by the aforesaid Act of Parliament “for making more 
“effectual Provision for the Government of Quebec in North America;’* That 
each of the said Courts shall consist of one judge, being a natural-born Subject of 
Great Britain, Ireland, or Our other Plantations, and of one other Person, being 
a Canadian, by the name of Assistant or Assessor, to give advice to the Judge in 
any Matter, when it may be necessary, but to have no Authority or Power to 
attest or issue any Process, or to give any Vote in any order, Judgement, or 
decree; That the said Judges so to be appointed, as aforesaid, for each District, 
shall have the same power and Authority in Criminal Cases, as is vested in the 
Chief Justice of Our said Province; and also the same Power and Authority in 
Civil Gases, as any other Judge of Common Pleas within Our said Province, 
excepting only that, in Cases of Treason, Murder, or other Capital F'elonies, the 
said Judges shall have no other Authority, than that of Arrest and Commitment 
to the Goals of Quebec, or of Montreal, where alone Offenders in such Cases shall 
be tried before Our Chief Justice ; That a Sheriff be appointed in each of the said 
Districts for the Execution of Civil and Criminal Process; That the Governor 
and Council (of which in the absence of the Governor and Lieutenant Governor, 
the Chief Justice is to be President) shall be a Court of Civil Jurisdiction for the 
hearing and determining all Appeals from the Judgement of the other Courts, 
where the matter in dispute is above the value of 7'en Pounds; That any Five 
of the said Council, with the Governor, Lieutenant Governor, or Chief Justice, 
shall constitute a Court for that purpose ; and that their Judgement shall be final 
in all Cases not exceeding the Value of ^00 sterling, in which Cases an Appeal 
from their Judgement is to be admitted to Us in Our Privy Council. It is however 
Our Will and Pleasure, that no Appeal be allowed, unless security be first duly 
given by the Appellant, that he will effectually prosecute the same, and answer 
the Condemnation, as also pay such Costs and Damages, as shall be awarded by 
Us, in case the Sentence be aflirmcd; Provided nevertheless, where the matter 
in question relates to the taking, or demanding any Duty payable to us, or to any 
Fee of OlTice, or annual Rents, or other such like matter or thing, where the Rights 
in future may be bound, in all such Cases appeal to Us, in Our Privy Council is to 
be admitted, tho’ the immediate sum or value appealed for be of less value. And 
it is Our further W’ill and Pleasure, that in all Cases, where Appeals are admitted 
unto Us in Our Privy Council, execution be suspended until the final determina- 
tion of such Appeal, unless good and sufficient security be given by the Appellee 
to make ample restitution of all, that the Appellant shall have lost by means of 
such decree or judgement, in case, upon the determination of such Appeal, such 
decree or judgement should be reversed, and restitution awarded to the Appellant. 
Appeals unto Us in Our Privy Council are also to be admitted in all cases of Fines 
imposed for misdemeanors ; Provided the Fines, so imposed, amount to, or exceed 
the sum of £100 sterling, the Appellant first giving good Security, that he will 
effectually prosecute the same and answer the Condemnation, if the sentence, 
by which such Fine was imposed in Quebec, be affirmed. 

16. It is Our Will and Pleasure, that all Commissions to be granted by you to 
any person or persons to be judges or justices of the peace, or other necessary 
Officers, be granted during pleasure only. 

17. You shall not displace any of the Judges, Justices of the peace or other 
Officers or Ministers without good and sufficient cause, which you shall signify in 
the fullest and most distinct manner to Us by one of Our principal Secretaries of 
State, and to Our Commissioners for Trade and Plantations, for their Information. 

18. And whereas frequent complaints have heretofore been made of great 
delays and undue proceedings in the Courts of Justice in several of Our Planta- 
tions, whereby many of Our good Subjects have very much suffered ; and it being 
of the greatest importance to Our Service, and to the Welfare of Our Plantations, 
that Justice be every where speedily and duly administered; and that all dis- 
orders, delays, and other undue Practises in the Administration thereof be 
effectually prevented ; We do particularly require you to take especial Care, that 
in all Courts, where you are or shall be authorized to preside, justice be impartially 
administered ; and that in all other Courts established, or to be established within 
Our said Province, all Judges, and other [persons therein concerned do likewise 
perform their several Duties without any delay or partiality. 
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19. You are to take care, that all Writs be issued in Our Name throughout the 
Province under your Government. 

20. The establishment of proper regulations in matters of ecclesiastical concern 
is an Object of very great importance, and it will be your indispensable duty to 
lose no time in making such arrangements in regard thereto, as may give full 
satisfaction to Our new Subjects in every point, in which they have a right to any 
indulgence on that head ; always remembering, that it is a toleration of the free 
exercise of the religion of the Church of Rome only, to which they are entitled, 
but not to the power and privileges of it, as an established Church, for that is 
a preference, which belongs only to the Protestant Church of England. 

21. Upon these principles therefore, and to the end, that Our just Supremacy 
in all matters ecclesiastical, as well as civil, may have its due scope and influence, 
it is Our Will and Pleasure, — 

First, that all appeals to, or correspondence with any foreign ecclesiastical 
jurisdiction of what nature or kind so ever, be absolutely forbidden under very 
severe Penalties. 

Secondly, That no Episcopal or Vicarial Powers be exercised within Our said 
Province by any Person professing the Religion of the Church of Rome, but such 
only, as are essentially and indispensably necessary to the free exercise of the 
Romish Religion ; and in those cases not without a Licence and Permission from 
you under the Seal of Our said Province, for, and during Our Will and Pleasure, 
and under such other limitations and restrictions, as may correspond with the 
spirit and provisions of the Act of Parliament, “ for the making more effectual 
“provision for the Government of the Province of Quebec;” And no person 
whatever is to have holy Orders conferred upon him, or to have the Cure of Souls 
without a Licence for that purpose first had or obtained from you. 

Thirdly, That no person professing the Religion of the Church of Rome be 
allowed to fill any ecclesiastical Benefice, or to have and enjoy any of the Rights 
or Profits belonging thereto, that is not a Canadian by birth, (such only excepted, 
as are now in possession of any such Benefice,) and that is not appointed thereto 
by Us, or by, or under Our Authority, and that all Right, or claim of Right in any 
other Person whatever to nominate, present, or appoint to any vacant Benefice, 
other than such as may lay claim to the patronage of Benefices, as a Civil Right, 
be absolutely abolished. No Person to hold more than one Benefice, or at least 
not more than can reasonably be served by one and the same Incumbent. 

Fourthly, That no person whatever, professing the Religion of the Church of 
Rome, be appointed Incumbent of any Parish, in which the Majority of the 
Inhabitants shall solicit the appointment of a Protestant Minister ; in such Case 
the Incumbent shall be a Protestant, and entitled to all Tythes payable within 
such Parish ; But nevertheless the Roman Catholicks may have the use of the 
Church for the free exercise of their Religion at such time, as may not interfere 
with the Religious Worship of the Protestants: And in like manner the Protes- 
tant Inhabitants in every Parish, where the Majority of Parishioners are Roman 
Catholicks, shall notwithstanding have the use of the Church for the exercise of 
their Religion at such times, as may not interfere with the Religious Worship of 
the Roman Catholicks. 

Fifthly, That no Incumbent professing the Religion of the Church of Rome, 
appointed to any Parish, shall be entitled to receive any Tythes for Lands, or 
Possessions occupied by a Protestant ; but such Tythes shall be received by such 
Persons, as you shall appoint, and shall be reserved in the hands of Our Receiver 
General, as aforesaid, for the support of a Protestant Clergy in Our said Province 
to be actually resident within the same, and not otherwise, according to such 
directions as you shall receive from Us in that behalf. — And in like manner all 
growing Rents and Profits of a vacant Benefice shall, during such vacancy, be 
reserved for, and applied to the like uses. 

Sixthly, That all Persons professing the Religion of the Church of Rome, which 
are already possessed of, or may hereafter be appointed to any ecclesiastical 
Benefice, or who may be licensed to exercise any Power or Authority in respect 
thereto, do take and subscribe before you in Council, or before such Person as you 
shall appoint to administer the same, the Oath required to be taken and subscribed 
by the aforesaid Act of Parliament passed in the fourteenth year of Our Reign, 
intituled, “An Act for making more effectual Provision for the Government of the 
“ Province of Quebec in North America.** 

Seventhly, That all Incumbents of Parishes shall hold their respective Benefices 
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during good behaviour, subject however, in cases of any Conviction for criminal 
Offences, or upon due proof of seditious Attempts to disturb the Peace and Tran- 
quillity of Our Government, to be deprived, or suspended by you with the Advice 
and Consent of a Majority of Our said Council. 

Eighthly, That such Ecclesiasticks, as may think fit to enter into the holy state 
of Matrimony, shall be released from all Penalties, to which they may have been 
subjected in such Cases by any Authority of the See of Rome. 

Ninthly, That freedom of Burial of the Dead in Churches and Churchyards bo 
allowed indiscriminately to every Christian Persuasion. 

Tenthly, That the Royal Family be prayed for in all Churches and Places of 
Holy Worship, in such manner and form, as are used in this Kingdom ; and that 
Our Arms and Insignia be put up not only in all such Churches and Places of 
Holy Worship, but also in all Courts of Justice; and that the Arms of France be 
taken down in every such Church or Court, where they may at present remain. 

Eleventhly, That the Society of Romish Priests, called the Seminaries of 
Quebec and Montreal, shall continue to possess and occupy their Houses of 
Residence, and all other Houses and Lands, to which they were lawfully intitled 
on the 13th of September, 1759 ; and it shall be lawful for those Societies to fill up 
Vacancies, and admit new Members according to the Rules of their Foundations, 
and to educate Youth, in order to qualify them for the Service of Parochial Cures ; 
as they shall become vacant. It is nevertheless Our Will and Pleasure, that not 
only these Seminaries, but all other Religious Communities, so long as the same 
shall continue, be subject to visitation by You Our Governor, or such other 
Person, or Persons, as you shall appoint for that purpose, and also subject to such 
Rules and Regulations, as you shall, with the Advice and Consent of Our Council, 
think fit to establish and appoint. 

Twelfthly, It is also Our Will and Pleasure, that all other Religious Seminaries 
and Communities (that of the Jesuits only excepted) do for the present and until 
We can be more fully informed of the true State of them, and how far they are, 
or are not, essential to the free exercise of the Religion of the Church of Rome, 
as allowed within Our said Province, remain upon their present Establishment ; 
but you are not to allow the admission of any new Members into any of the said 
Societies or Communities, the Religious Communities of Women only excepted, 
without our express orders for that purpose. That the Society of Jesuits be sup- 
pressed and dissolved, and no longer continued, as a Body corporate and politic, 
and all their Rights, Possessions and Property shall be vested in Us for such 
purposes, as We may hereafter think fit to direct and appoint ; but We think fit 
to declare Our Royal Intention to be, that the present Members of the said 
Society, as established in Quebec shall be allowed sufficient stipends and Pro- 
visions during their natural Lives; — That all Missionaries amongst the Indians, 
whether established under the Authority of, or appointed by the Jesuits, or by 
any other ecclesiastical Authority of the Romish Church, be withdrawn by 
degrees, and at such times and in such manner, as shall be satisfactory to the said 
Indians, and consistent with the Public Safety; and Protestant Missionaries 
appointed in their places; That all ecclesiastical Persons whatsoever, of the 
Church of Rome, be inhibited, upon the Pain of Deprivation, from influencing 
any Person in the making a Will, from inveigling Protestants to become Papists, 
or from tampering with them in matter of Religion, and that the Romish Priests 
be forbid to inveigh in their Sermons against the Religion of the Church of 
England, or to marry, baptize, or visit the sick, or bury any of Our Protestant 
Subjects, if a Protestant Minister be upon the Spot. 

22. You are at all times and upon all occasions to give every Countenance and 
Protection in your Power to such Protestant Ministers, and School Masters, as 
are already established within Our said Province, or may hereafter be sent 
thither, to take care, that such Stipends and Allowances, as We may think fit to 
appoint for them, be duly paid ; that the Churches already appropriated, or which 
may hereafter be appropriated to the use of Divine Worship according to the 
Rites of the Church of England, as by Law established, be well and orderly kept ; 
and, as the Number of Protestants shall, by God’s blessing, increase, to lay out 
new Parishes in convenient Situations, and set apart and appropriate proper 
Districts of Land therein for the Scite of Churches, and Parsonage Houses, and 
for Glebes for the Ministers and Schoolmasters. . . . 

30. The Extension of the Limits of the Province of Quebec necessarily calls 
forth your Attention to a Variety of new Matter and new Objects of Consideration, 
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The protection and control of the various Settlements of Canadian Subjects, and 
the regulation of the Peltry Trade in the upper or interior Country on the one 
hand, and the protection of the Fisheries in- the Gulph of St. Lawrence, and on 
the Labrador Coast on the other hand, point to Regulations, that require delibera- 
tion and despatch. 

31. The institution of inferior Judicatures with limited Jurisdiction in Criminal 
and Civil Matters for the Illinois, Poste St. Vincenne, the Detroit, Missilimakinac, 
and Gasp6e has been already pointed out, and the Appointment of a Superinten- 
dant at each of these Posts is all, that is further necessary for their Civil concerns ; 
But it will be highly proper that the Limits of each of those Posts, and of every 
other in the interior Country should be flxed and ascertained; and that no 
Settlement be allowed beyond those Limits ; seeing that such Settlements must 
have the consequence to disgust the Savages ; to excite their Enmity ; and at 
length totally destroy the Peltry Trade, which ought to be cherished and encour- 
aged by every means in your Power. 

32. It is Our Royal Intention, that the Peltry Trade of the interior Country 
should be free and open to all Our Subjects, Inhabitants of any of Our Colonies, 
who shall, pursuant to what was directed by Our Royal Proclamation of 1763, 
obtain Licences from the Governors of any of Our said Colonies for that purpose, 
under Penalties to observe such Regulations, as shall be made by Our Legislature 
of Quebec for that purpose ; Those Regulations therefore, when established, must 
be made public throughout all Our American possessions, and they must have 
for their object the giving every possible facility to that Trade, which the nature 
of it will admit, and as may consist with fair and just dealing towards the Savages, 
with whom it is carried on. The fixing stated times and places for carrying on the 
Trade, and adjusting Modes of settling Tariffs of the prices of Goods and Furs, 
and, above all, the restraining the Sale of Spirituous Liquors to the Indians will 
be the most probable and effectual means of answering the ends proposed. These 
and a variety of other regulations, incident to the nature and purpose of the 
Peltry Trade in the interior Country, are fully stated in a Plan proposed by Our 
Commissioners for Trade and Plantations in 1764, a Copy of which is hereunto 
annexed,^ and which will serve as a Guide in a variety of cases, in which it may 
be necessary to make provision by Law for that important Branch of the 
American Commerce. 

33. The Fisheries on the Coast of Labrador, and the Islands adjacent thereto 
are objects of the greatest Importance, not only on account of the Commodities 
they produce, but also as Nurseries of Seamen, upon whom the Strength and 
Security of Our Kingdoms depend. 

34. Justice and Equity demand, that the real and actual property and posses- 
sion of the Canadian Subjects on that Coast should be preserved intirely ; and 
that they should not be molested or hindered in the exercise of any Sedentary 
Fisheries they may have established there. 

35. Their Claims however extend to but a small District of the Coast, on the 
greatest part of which District a Cod Fishery is stated to be impracticable. 

36. On all such parts of the Coast, where there are no Canadian Possessions, 
and more especially where a valuable Cod Fishery may be carried on, it will be 
your Duty to make the Interests of Our British Subjects going out to fish there 
in Ships fitted out from Great Britain the first object of your care, and, as far as 
circumstances will admit, to establish on that Coast the Regulations in favour 
of British fishing Ships, which have been so wisely adopted by the Act of Parlia- 
ment passed in the Reign of King William the Third, “ for the Encouragement 
of the New Foundland Fishery,” and you are on no account to allow any posses- 
sion to be taken, or Sedentary Fisheries to be established upon any parts of the 
Coast, that are not already private Property, by any persons whatever, except 
only such as shall produce annually a Certificate of their having fitted out from 
some Port in Great Britain. 

37. We have mentioned to you the Fisheries upon the Coast of Labrador, as 
the main object of your attention ; but the Commerce carried on with the Savages 
of that Coast, and the state and condition of those Savages deserve some regaM ; 
the Society of Unitas Fratrum, urged by a laudable Zeal for promoting Chris- 
tianity, has already, under Our Protection, and with Our Permission, formed 
Establishments in the Northern parts of that Coast for the purposes of civilizing 
the Natives, and converting them to the Christian Religion. Their success has 

' The plan is in Sbortt and Doughty, (new ed.) pp. 614 fl. 
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been answerable to their Zeal ; and it is Our express Will and Pleasure, that you 
do give them every countenance and Encouragement in your power and that you 
do not allow any Establishment to be made, but with their consent, within the 
limits of their possessions. 

38. By Our Commission to you under Our Great Seal of Great Britain you are 
authorised and impowered, with the advice and consent of Our Council, to settle 
and agree with the Inhabitants of Our said Province of Quebec for such Lands, 
Tenements, and Hereditaments, as are now, or shall, hereafter be in Our Power 
to dispose of. It is therefore Our Will and Pleasure that all Lands, which now are, 
or hereafter may be subject to Our Disposal, be granted in Fief or Seigneur! e, in 
like manner as was practised antecedent to the Conquest of the said Province ; 
omitting however in any Grant, that shall be passed of such Lands, the Reserva- 
tion of any Judicial Powers, or privileges whatever. And it is Our further Will 
and Pleasure that all Grants in Fief or Seigneurie, so to be passed by you, as 
aforesaid, be made subject to Our Royal Ratification, or Disallowance, and to a 
due Registry thereof within a limited time, in like manner as was practised in 
regard to Grants and Concessions held in Fief and Seigneurie under the French 
Government. 


XXXVI 

AN ORDINANCE FOR ESTABLISHING COURTS OF CIVIL 
JUDICATURE IN THE PROVINCE OF QUEBEC » 

[Trans. : Shortt and Doughty.] 

February 25, 1777. 

Whereas it is necessary to establish Courts of Civil Judicature for the speedy 
Administration of Justice within this Province; It is therefore Ordained and 
Enacted by His Excellency the Captain General, and Governor in Chief of this 
Province, by and with the Advice and Consent of the Legislative Council of the 
same. That, 

Art. 1. For the Ease and Convenience of His Majesty’s subjects residing in 
different Parts of this Province, the same shall be and hereby is divided into Two 
Districts, to be called and known by the names of Quebec and Montreal, which 
said Districts shall be divided and bounded by the River Godfrey on the South, 
and by the River St. Maurice on the North side of the River St. Lawrence. 

Art. 2. A Court of Civil Jurisdiction, to be called the Court of Common Pleas, 
shall be, and hereby is erected, constituted, and established for each of the said 
Districts, the one whereof shall sit at the City of Quebec, and the other at the 
City of Montreal, at least one Day in every week, for the decision of Causes in 
which the Value of the matter in Dispute shall exceed Ten Pounds Sterling; and 
another Day in every week for the Decision of Causes in which the matter in 
Dispute shall be of or under the Value of Ten Pounds Sterling, and shall so con- 
tinue their Sittings throughout the whole Year, excepting Three Weeks at Seed 
Time, a Month at Harvest, and a Fortnight at Christmas and Easter, and except 
during such Vacations as shall be appointed by the Judges for making their 
Circuits twice every Year through their separate Districts. The said Courts shall 
have full Powers, Jurisdiction, and Authority, to hear and determine all matters 
of Controversy relative to Property and Civil Rights, according to the Rules 
prescribed by an Act of Parliament made and passed in the Fourteenth Year of 
the Reign of His Present Majesty, intituled, “An Act for making more effectual 
“Provision for the Government of the Province of Quebec, in North America,” 
and such Ordinances as may hereafter be passed by the Governor and Legislative 
Council of the said Province. 

Art. 3. In matters above the Value of Ten Pounds Sterling, the Presence of 
Two Judges shall be necessary to constitute a Court of Common Pleas; the 
Decision of which Court shall be flnal in all cases where the matter in Dispute 
shall not exceed the Value of Ten Pounds Sterling, except in matters which may 
relate to taking or demanding any Duty payable to His Majesty, or to any Fee 
of Office, or Annual Rents, or other such like matter or Thing, where the Rights 
in future may be bound, in which Gases, and also in all Matters that exceed the 
said Value of Ten Pounds Sterling, an Appeal shall lie to the Governor and 

> This ordinance and the two following are the outcome of sections 14 and 15 of Carleton’s instruo- 
tions, 1775 (see No. XXXV). 
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Council ; provided Security be duly given by the Appellant, that he will effectu- 
ally prosecute the same, and answer the Condemnation ; as also pay such Costs 
and Damages as shall be awarded, in case the Judgement or Sentence of the 
Court of Common Pleas shall be affirmed. 

Art. 4. The Governor and Council are hereby erected and constituted a 
Superior Court of Civil Jurisdiction (whereof in the absence of the Governor and 
Lieutenant the Chief Justice shall be President) for hearing and determining all 
Appeals from the inferior Courts of Civil Jurisdiction within the Province, in all 
cases where the matter in Dispute shall exceed the Sum of Ten Pounds Sterling, 
or shall relate to4he taking or demanding any Duty payable to His Majesty, or 
to any Fee of Office or Annual Rents, or other such like Matter or Thing, where 
the Rights in future may be bound, though the immediate Sum or Value appealed 
for be less than Ten Pounds Sterling. And any Five Members of the said Council 
(the Judges who shall have given the Judgment appealed from excepted) with 
the Governor, Lieutenant Governor, or Chief Justice, shall constitute a Court for 
that Purpose, which shall sit the first Monday in every Month throughout the 
year, and continue sitting each Month as long as the Business before it may 
require; And the said Court of Appeals shall have Power to revise and examine 
all the Proceedings in the Court below, and to correct all errors both in Fact and 
in Law, and to give such Judgment as t^ie Court below ought to have given, and 
on Judgment to award and issue such Execution as the Law shall direct. 

Art. 5. The Judgment of the said Court of Appeals shall be final in all cases 
where the matter in Dispute shall not exceed the Value of £500 Sterling ; but in 
all cases exceeding that Value, an Appeal shall lie to His Majesty in His Privy 
Council, provided security be first duly given by the Appellant, that he will 
effectually prosecute his Appeal, and answer the Condemnation, as also pay such 
Costs and Damages as shall be awarded by His Majesty in His Privy Council, in 
case the Sentence of the said Court of Appeals shall be affirmed. An Appeal shall 
likewise lie to His Majesty in His Privy Council from the Judgment of the said 
Court of Appeals in all cases where the matter in Question sliall relate to the 
taking or demanding any Duty payable to His Majesty, or to any Fee of Office, 
or Annual Rents, or any such like matter or Thing, where the Rights in future 
may be bound, though the immediate Sum or Value appealed for be less than 
£500 Sterling; and in all cases where Appeal shall be allowed to His Majesty in 
His Privy Council, Execution shall be suspended until the final determination 
of such Appeal, provided Security be given as aforesaid. 

Art. 6. All Judgments, Sentences and Executions of the Courts of Civil 
Jurisdiction, which it has been found necessary to establish since the 1st May, 
1775, are hereby ratified and confirmed, subject nevertheless to an Appeal to the 
said Court of Appeals, in matters exceeding the value of Ten Pounds Sterling, 
and in cases where Rights in future may be bound. 

Art. 7. Any Party meaning to Appeal from any Judgment, either of the said 
last-mentioned Courts, or of the Courts of Civil Jurisdiction subsisting in the 
Province before the 1st of May, 1775, shall sue out of the Writ of Appeal within 
Three Months after the Publication of this Ordinance, after which Period the 
same will not be allowed. 

Art. 8. All Actions instituted in any of the Courts of Civil Jurisdiction sub- 
sisting in the province before the 1st of May, 1775, or in those established since 
the 1st of May, 1775, and remaining undetermined therein, shall be transmitted 
to the Courts of Common Pleas hereby established for the respective Districts, to 
be proceeded upon to Judgment, as if the same had been commenced therein ; 
and also all Matters remaining undetermined in any Court of Appeals heretofore 
subsisting in this Province shall be forthwith transmitted to the Court of Appeals 
hereby established, to be proceeded upon therein to Judgment and Execution. 

February 25, 1777. 


Guy Carleton. 
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XXXVII 

AN ORDINANCE! TO REGULATE THE PROCEEDINGS IN THE 
COURTS OF CIVIL JUDICATURE IN THE PROVINCE 
OF QUEBEC 

[Trans. ; Shortt and Doughty.] 

February 25, 1777. 

Whereas it is necessary for the Ease and Convenience of His Majesty’s subjects 
who may have Actions to prosecute in the Courts of Civil Judicature established 
in this Province, that the mode of Administering Justice in the said Courts should 
be clearly ascertained, and rendered as plain as possible: It is therefore Ordained 
and Enacted by his Excellency the Captain General and Governor in Chief of 
this Province, by and with the Advice and Consent of the Legislative Council 
of the same, That, 

Art. 1. In all cases or Matters of Property, exceeding the Sum or Value of 
£10 Sterling, upon a Declaration presented to any one of the Judges of the Court 
of Common Pleas, by any Person, setting forth the Grounds of his Complaint 
against a Defendant, and praying an Order to Compel him to appear and answer 
thereto, such Judge shall be, and hereby is empowered and required in his 
separate District to grant a Writ of Summons in the Language of the Defendant, 
issuing forth in His Majesty’s Name, tested and signed by one of the Judges, and 
directed to the Sheriff of the District, to summon the Defendant to appear and 
answer the Plaintiffs Declaration on some certain future day, Regard being had 
to the Distance of the Defendant’s Abode from the Place where the Court sits ; 
but if the Judges, or any Two of them are satisfied, by the Affidavit of the Plain- 
tiff, or otherwise, that the Defendant is indebted to him, and on the point of 
leaving the Province, whereby the Plaintiff might be deprived of his Remedy 
against him; it shall be lawful for the said Judges, or any Two of them, to grant 
ah Attachment against the Body of such Defendant, and hold him to Bail, and 
for W^ant of Bail to commit him to Prison until the Determination of the Action 
against him: The Declaration shall in all cases accompany the Writ, and the 
Plaintiff shall not be permitted to amend it until the Defendant shall have 
answered the matter therein contained, nor afterwards, without paying such 
reasonable Costs as the Court may ascertain. 

Art. 2. Copies both of the Writ of Summons, and the Declaration, shall be 
served on the Defendant personally, or left at his House with some grown Person 
there, otherwise the Service shall be deemed insufficient. 

Art. 3. If on the Day of the Return of the Writ of Summons the Defendant 
does not appear in Person, or by Attorney (Proof of such Service being produced 
or made in Court) the Plaintiff shall obtain a Default against the Defendant, and 
if on calling over the Action in the next Weekly Court Day the Defendant should 
still neglect to appear, without any good Reason for such his Neglect, the Court 
after hearing and receiving sufficient Proof of the Plaintiff’s Demand, shall cause 
their final Judgment to be entered against the Defendant, and shall award such 
Costs thereupon as they shall think reasonable, and issue such Execution as the 
Law, according to the nature of the case, may direct. 

Art. 4. If Defendant appears at the Return of the Writ of Summons, or, 
having made Default on that Day, pays such Costs as the Court may think 
reasonable, and appears on the next Weekly Court Day after such Return, he 
shall, either then, or on such other Day as he may obtain from the Court, make 
his Answer to the Declaration, either in Writing or Verbally as he thinks fit, 
provided that if his Answer is Verbal the Clerk of the Court shall take down the 
substance thereof in writing, and preserve the same amongst the Records of the 
Court. 

If the Plaintiff does not appear, or appearing does not prosecute his action, the 
same shall be dismissed with Costs. 

Art. 5. If upon the Declaration and Answer, or such further Pleading as the 
Court may, if it thinks proper, permit or direct, the Parties shall appear to differ 
essentially in their State of Facts, the Court shall ascertain and order the Clerk 

This ozdinance was renewed, piacticaUj unchanged, erciy two years. In 1786 proyiaion was made 
for trial by jury, and in 1787 the regulations were further expanded (Shortt and Doughty, op. ctf ., 
pp. 780, 868). 
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to take down in Writing, such Facts, material to the Decision of the Cause as it 
will proceed to receive Proof upon, and appoint a Day for hearing such Proofs as 
the Parties shall think proper to produce. 

Art. 6. In all Cases where Witnesses are produced they shall be examined and 
Cross Examined, viva voce, in open Court, unless some good Reason is shewn to 
the Judges for departing from this Rule in particular Cases. The Examinations 
of the Witnesses shall be taken down in Writing by the Clerk, and filed among 
the Records of the Court. 

Art. 7. In the Proof of all Facts concerning Commercial Matters Recourse 
shall be had in all the Courts of Civil Jurisdiction in the Province, to the Rules 
of Evidence laid down by the English Laws.^ 

Art. 8. The Party meaning to Appeal from any Sentence or Judgment of any 
of the Courts of Common Pleas, shall sue out a Writ from the Court of Appeals, 
tested and signed by the Governor, Lieutenant Governor, or Chief Justice, stating 
that the Appellant complains of being aggrieved by the Judgment and therefore 
commanding the Judges of the Inferior Court, or any Two of them, to send up 
the Original Papers and Proceedings in the Cause, and Transcripts of all Rules, 
Orders and Proceedings found in the Records or Registers of the Court concerning 
the same ; such Writ, when presented to any of the Judges of the Court below, 
shall be allowed by him, if the Appellant has given the requisite Security, and 
when allowed, the Clerk of the Court shall proceed to comply with the Order of 
the Writ, and the Judges, or any Two of them, shall make their Return against 
the Return Day thereof. 

Art. 9. If the Appellant does not within Eight Days after the Return of the 
said Writ, and the Transmission of the proceedings, file his Reasons of Appeal, 
the Appellee shall obtain a Rule or Order, that unless the Appellant’s Reasons of 
Appeal are filed in Four Days, the Appeal will be dismissed, and if the Reasons 
of Appeal are not filed within Four Days after Service of the said Rule on the 
Appellant or his Agent, the Appeal shall accordingly be dismissed with Costs. 

Art. 10. Within Eight Days after the Reasons of Appeal are filed, the Appellee 
shall file his Answers thereto, or if he neglects so to do the Appellant shall obtain 
a Rule or Order, that unless the Appellee file his Answers within Four Days he 
will be precluded from filing them after that Period ; and if his Answers are not 
filed within Four Days after Service of such Rule on the Appellee or his Agent, 
he shall accordingly be precluded from filing them, and the Court will proceed to 
hear the Cause on the part of the Appellant, and proceed to Judgment therein 
without the Intervention of the Appellee. 

Art. 11. The said Court of Appeals nevertheless shall and may, upon Appli- 
cation made, and good Cause shewn by either of the Parties (Notice being given 
the other) prolong the Time allowed for filing either the Reasons of Appeal or 
Answers thereto, and in case the Court shall not be sitting, at the Time when such 
Reasons or Answers ought regularly to be filed, the Party neglecting shall apply 
to the Court, at the next sitting thereof, and shew his Reasons for such his 
Neglect: and if the Court finds them insuflicient, it will, as the case may be, 
either dismiss the Appeal, or proceed to hear it without the Intervention of the 
Appellee, as above directed. 

Art. 12. When the Reasons of Appeal, and Answers thereto, are filed, the 
Court shall on the Application of either of the Parties, fix on such convenient Day 
for the hearing of the Cause as to it may seem proper. 

Art. 13. If the Writ of Appeal is not allowed by one of the Judges of the 
Court below, and a Copy thereof served on the Appellee or his Agent within 
Fifteen days after any Judgment given in the Court of Common Pleas, Execution 
shall issue, and no Appeal shall be allowed or received from the Court of Common 
Pleas after the Expiration of one Year from the Date of the Judgment of such 
Court. 

Art. 14. The Execution sued out from any of the Courts of Civil Jurisdiction 
shall be a Writ issuing in the King’s Name, tested and signed, when issuing from 
the Court of Appeals, either by the Governor, Lieutenant Governor, or Chief 
Justice, and when issuing from the Court of Common Pleas, by one of the Judges 
of the Court for the District in which it is given, directed to the Sheriff of the 
District, setting forth the Judgment of the Court between the Parties, and the 
kind of Execution which the Law, according as the case may be, shall direct, 
whether the same be to take the Body, or to levy a Sum of Money out of any 
I ClompaiB for this policy Carleton's instructions, 1776, Section 12 (No XXZV). 
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one’s Goods and Chattels, Lands and Tenements, or to do any Special matter or 
Thing whatever; the Date of the Judgment shall be indorsed on every Writ of 
Execution, and that Indorsement signed by the Judge. 

Art. 15. In all Cases where execution shall issue against Real and Personal 
Estates the Sheriff shall first dispose of the Personal Property, and if the Proceeds 
thereof fall short of the Amount of the Judgment the Real Estate or so much 
thereof, as will produce the Amount shall be sold for that purpose. 

Art. 16. Where Moveables shall be seized by the Sheriff under an Execution, 
he shall cause the seizure to be published at the Church Door, of the Parish, 
immediately after Divine Service, on the first Sunday succeeding such Seizure, 
and at the same time cause to be proclaimed the Day and Place when and where 
he intends to proceed to the sale thereof, provided that the Place of Sale shall be 
in the same Parish in which the Seizure is made. 

Art. 17. When Lands and Tenements shall be seized by the Sheriff under a 
Writ of Execution, he shall advertize the Sale thereof Three Several Times in the 
Quebec Gazette, to be on some certain Day after the expiration of Four Months 
from the Date of the First Advertisement, and proclaim the said Sale at the 
Church Door of the Parish in which the Premises are situated, immediately after 
Divine Service, on the Three Sundays next preceding the same and Cause a 
Copy of the said Advertisement to be fixed on the Door of the Parish Church. 

Art. 18. If Two or more Writs of Execution shall be issued upon Judgments 
given the same Day against the same Defendant or Defendants, and so marked 
on the Writs, such Executions shall have the same Privilege and be satisfied in 
the same Proportions, and the Sheriff, or other Person to whom such Writs of 
Execution shall be Awarded, receiving the same, is hereby authorized and Com- 
manded, after the sale of the whole of such Defendant’s Real and Personal Estate, 
where the W’rit shall be awarded against both, in case the same should not be 
sufficient to satisfy the whole of such Judgments, to pay over and divide the Nett 
Produce of such sale or Sales, after deducting his own Costs and Charges, amongst 
the several Plaintiffs, in Proportion to the Amount of their respective Judgments. 

Art. 19. On every Execution the Sheriff shall be allowed all his Disbursements, 
and shall be authorized to charge over and above at the Rate of Two and an Half 
per centum, to be deducted out of the Money he Levies. 

Art. 20. Proceedings in Actions under £10 Sterling. In Matters either not 
exceeding or under Ten Pounds Sterling, any Person having a Right of Action 
against another, shall prepare, or procure from the Clerk of the Court of Common 
Pleas, a Declaration 

This Summons shall be signed by one of the Judges of the Court, and a Copy 
thereof, and of the Declaration, served on the Defendant Personally, or left at 
his Dwelling House, or Ordinary Place of Residence, with some grown Person 
there; and the Person serving the same shall inform the Defendant, or such 
grown Person, of the Contents thereof. If, at the Time mentioned in the Sum- 
mons, the Defendant does not appear (Proof of the Service thereof being produced 
in Court) the Judges, or any one of Them shall hear the Cause on the part of the 
Plaintiff, and make such order. Decree, or Judgment, and award such reasonable 
Costs of Suit, as to them or him shall appear agreeable to Equity and good Con- 
science ; but if the Defendant does not appear by himself, or his Agent, and the 
PlaintilT, or his Agent, does not appear, or appearing does not Prosecute, or 
prosecuting, fails in his Action, the Judge or Judges shall dismiss the Defendant 
with Costs. If the Plaintiff makes good his Charge against the Defendant, the 
Judge or Judges shall give Judgment accordingly, and award Costs and Execu- 
tion, but the Execution shall not issue till the next Court Day after Judgment 
given; the Execution shall go against the moveables only of the Defendant, 
which shall be seized by some Person to be for that Purpose appointed by the 
Court, and sold by him in the manner mentioned in the Sixteenth Article of this 
Ordinance. But the Execution shall contain an Exception of the Party’s Beasts 
of the Plough, Implements of Husbandry, Tools of his Trade, and one Bed and 
Bedding, unless his other Goods and Chattels should prove insufficient, in which 
case such Beasts of the Plough, Implements of Husbandry and Tools of his Trade 
shall be sold, but not the Bed and Bedding. The judge or judges, may, if they 
think proper, order the Debt to be levied by Installments, provided the Time 
allowed shall not exceed the Space of Three Months from the Day of issuing the 
Execution. 
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Art. 21. In Matters, as well above as of or under the Value of Ten Pounds 
Sterling, if the Defendant shall convey away or secrete his Effects, an Execution 
shall go against his Person, to be taken and detained in Prison until he satisfles the 
Judgment. 

Art. 22. For the Satisfaction of all Judgments given in Commercial Matters 
between Merchants, as well as of all Debts due to Merchants for Goods, Wares, 
and Merchandizes, by them sold. Execution shall issue not only against the 
Goods, Chattels, Lands and Tenements of the Defendant, but also, in case they 
shall not produce the Amount of the Plaintiff’s Demand, against his Person, to 
be taken and cortveyed into the Prison of the District, and there detained until 
he pays the Amount of the Judgment, or otherwise settles with and satisfies the 
Plaintiff: Provided, that if the Defendant after remaining one Month in Prison, 
shall make Application to the Court, and make an AtUdavit that he is not worth 
Ten Pounds, the Plaintiff shall pay to the Defendant the Sum of Three Shillings 
and Six pence weekly for his Maintenance as long as he shall be detained in Prison 
at the Suit of the Plaintiff ; such Payment shall be made in Advance on Monday 
in every Week, in Failure of which the Court from whence the Execution issued 
shall order the Defendant to be released: but the Plaintiff shall not be obliged 
to make such Payment if he can prove, to the Satisfaction of the Court by which 
the Defendant stands committed, that the Defendant has secreted or conveyed 
away his Effects to defraud his Creditors. 

Art. 23. When any Person against whom Judgment shall be given in any of 
the Courts of Common Pleas shall not have sufficient Goods, Chattels, Lands 
or Tenements, to satisfy such Judgment within the Jurisdiction of the Court 
wherein such Judgment shall have been obtained, but shall have Goods, Chattels, 
Lands or Tenements within the Jurisdiction of the other Court of Common Pleas, 
it shall be lawful for the Judge or Judges of the Court wherein Judgment shall 
have been obtained to award Execution to the Sheriff of the other District, who, 
after getting the Writ indorsed by one of the Judges of the Court for the District 
in which the Goods, Chattels, Lands, or Tenements are situated, shall execute 
the same, and make return thereof to tlie Court from which it issued ; and such 
Writ and Return shall be by him sent to the Sheriff of the District from whence 
the Writ was originally awarded, to be delivered into the Court that issued the 
same. — The Sheriff executing such Writ shall be answerable for his Doings 
relative thereto before the Court from which it was originally awarded ; and the 
Judges of the Court of Common Pleas for the one District may, in like manner, 
award Execution against the Body of a Person residing in the other in Cases 
where such Execution is by Law allowed ; and the Sheriff executing the Writ to 
him in such case directed shall convey the Body of such Person into the Prison 
of the District wherein such Person shall be arrested. 

Art. 24. This Ordinance, and the several Provisions and matters therein 
contained, shall remain in Force only during the Space of Two Years from the 
Publication thereof. 

Guy Carleton. 

February 25 ,1777. 


XXXVIII 

AN ORDINANCE 1 FOR ESTABLISHING COURTS OF CRIMINAL 
JURISDICTION IN THE PROVINCE OF QUEBEC 
[Trans. : Shortt and Doughty.] 

March 4, 1777. 

It is ordained and Enacted by His Excellency the Captain General and Governor 
in Chief of this Province, by and with the advice and consent of the Legislative 
Council of the Same, That, 

ART. I. 

There shall be, and hereby is erected, constituted and established for the 
Province at large, a Supreme Court of Criminal Justice and Jurisdiction, to be 
called and known by the name of the Court of King’s Bench, for the Cognizance 
of all Pleas of the Crown, and for the Trial of all manner of Offences whatsoever ; 
the said Court shall be held before the Chief Justice of the Province, or Com- 
missioners that may be appointed for executing the Office of Chief Justice for the 

> This ordinance was amended in details in 1787 (Shortt and Doughty, op. ctY., pp. 862 ff.). 
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Time being, who shall hear and determine the said Pleas of the Crown, and of all 
manner of Offences whatsoever, according to the Laws of England, and the Ordi- 
nances of the Government and Legislative Council of the Province. 

And for the Speedy Administration of Justice, and the preventing long Im- 
prisonments, there shall be held in every Year, Four Sessions of the said Court of 
King's Bench, whereof Two Sessions shall be held at the City of Quebec, and the 
other Two at the City of Montreal, at the Times hereafter following, to wit, at 
the City of Quebec on the First Tuesday of May and the First Tuesday of 
November, and at the City of Montreal on the First Monday of March and the 
First Monday of September in every year: but nothing herein contained shall 
extend to prevent the Governor, Lieutenant Governor, or Commander in Chief 
for the Time being, to issue Commissions of Oyer and Terminer and Gaol delivery 
at any other Time or Times, when he may think it necessary and expedient so to do. 

ART. II. 

In each of the Districts of Quebec and Montreal there shall be held and kept. 
Four Times in every Year, a Court of General Quarter Sessions of the Peace, by 
the Commissioners of Peace of each respective District, or so many of them as are 
or shall be limited in the Commission of the Peace, who shall hear and determine 
all matters relative to the Conservation of the Peace, and whatsoever is by them 
cognizable, according to the Laws of England, and the Ordinances of the 
Governor and Legislative Council of the Province. 

The said Sessions for the District of Quebec, shall be held at the City of Quebec, 
and the said Sessions for the District of Montreal shall be held at the City of 
Montreal, on the days hereafter following, to wit, on the second Tuesdays of the 
Months of January, April, July, and October, in every year. 

And Two of the said Commissioners of the Peace shall sit weekly in Rotation, 
in the Cities of Quebec and Montreal, for the better Regulation of the Police, and 
other matters and Things belonging to their OlTico ; and the names of the Com- 
missioners who are to sit in each Week shall be posted up on the door of the 
Sessions House, by the Clerk of the Peace, Two Days before their respective 
Sittings. 

ART. III. 

As the great extent of this Province may render it often impracticable for the 
Coroner of the District to give his Attendance at the different Places where it 
might be necessary, the Captains of Militia shall be and hereby are irnpowered, 
in their respective Parislies, when any marks of Violence appear on any dead 
Body, to summon together Six respectable Householders of his J^arish, to inspect 
the same ; and he shall according to their Opinion, report the manner and cause 
of such Death in writing, to the nearest Commissioner of the Peace, that a further 
examination may be made therein, if necessary. 

ART. IV. 

And as great Inconveniences might arise from the want of Peace OITicers in 
different parts of the Province, the said Captains of Militia shall be and hereby 
are irnpowered to arrest any Person guilty of any Breach of the Peace, or any 
Criminal Offence, within their respective Parishes, and to convey or cause to be 
conveyed, such Person before the nearest Commissioner of the Peace, to be dealt 
with according to Law. 

March 4, 1777. (Signed) Guy Carleton. 


XXXIX 

THE COLONIAL TAX REPEAL ACT,' 1778 
(18 George III, c. 12.) 

An Act for removing all doubts and apprehensions concerning taxation by the Parlia- 
ment of Great Britain in any of the Colonies^ Provinces, and Plantations in 
North America and the West Indies; and for repealing so much of an Act, made in 
the seventh year of the reign of his present Majesty, as imposes a duty on tea imported 
from Great Britain into any Colony or Plantation in America, or relates thereto. 

Whereas taxation by the Parliament of Great Britain, for the purpose of raising Preamble, 
a revenue in his Majesty’s Colonies, Provinces, and Plantations in North America, 

» Tills act is more particularly concerned with the American cdonies. It is included here because the 
title may include Canada, though it is obvious that it did npt repeal No. XXXIl. 
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has been found by experience to occasion great uneasiness and disorders among 
his Majesty’s faithful subjects, who may nevertheless be disposed to acknowledge 
the justice of contributing to the common defence of the Empire, provided such 
contribution should be raised under the authority of the General Court, or 
General Assembly, of each respective Colony, Province, or Plantation: And 
whereas, in order as well to remove the said uneasiness, and to quiet the minds 
of his Majesty’s subjects who may be disposed to return to their allegiance, as to 
restore the peace and welfare of all his Majesty’s Dominions, it is expedient to 
No tax to be declare that the King and Parliament of Great Britain will not impose any duty, 
assessment, for the purpose of raising a revenue in any of the Colonies, 
**mngBnd Provinces, or Plantations: May it please your Majesty that it may be declared 
Parliament of and enacted, and it is hereby declared and enacted by the King’s Most Excellent 
Great Majesty, by and with the advice and consent of the Lords Spiritual and Temporal, 
^“^oniee in Commons, in this present Parliament assembled, and by the authority of the 
North America same, that from and after the passing of this Act the King and Parliament of 
I ^t Britain will not impose any duty, tax, or assessment whatever, payable in any 

n lee, of his Majesty’s Colonies, Provinces, and Plantations in North America or the West 

Indies ; except only such duties as it may be expedient to impose for the regula- 
tion of commerce ; the net produce of such duties to be always paid and applied 
to and for the use of the Colony, Province, or Plantation, in which the same shall 
be respectively levied, in such manner as other duties collected by the authority 
of the respective General Courts, or General Assemblies, of such Colonies, 
Provinces, or Plantations, are ordinarily paid and applied. 

So much of an 11. And be it further enacted by the authority aforesaid, that from and after 
Act, 7 Geo. m the passing of this Act, so much of an Act made in the seventh year of his present 
Majesty’s reign, intituled “An Act for granting certain duties in the British 
import from Colonies and Plantations in America ; for allowing a drawback of the duties of 
Great Britain Customs Upon the exportation from this kingdom of coffee and cocoanuts of the 
produce of the said Colonies or Plantations ; for discontinuing the drawbacks 
’ payable on China earthenware exported to America ; and for more effectually 
preventing the clandestine running of goods in said Colonies or Plantations,” as 
imposes a duty on tea imported from Great Britain into any Colony or Plantation 
in America, or has relation to the said duty, be, and the same is hereby repealed. 


XL 


My Lord, 


HALDIMAND TO GERMAIN ^ 

[Trans. : Shortt and Doughty.] 

Quebec, 25th October, 1780. 


As it is my Duty, it has been my Business to inform myself of the State of the 
Country & 1 coincide with the Majority of the Legislative Council in Considering 
the Canadians as the People of the Country, and think that in making Laws and 
Regulations for the Administration of these Laws, Regard is to be paid to the 
Sentiments and Manner of thinking of 60,000 rather than 2,000— three fourths of 
whom are Traders & Cannot with propriety be Considered as Residents of tlie 
Province. — In this point of view the Quebec Act, was both just and Politic, tho’ 
unfortunately for the British Empire, it was enacted Ten Years too late — It 
requires but Little Penetration to Discover that had the System of Government 
Sollicited by the Old Subjects been adopted in Canada, this Colony would in 1775 
have become one of the United States of America. Whoever Considers the 
Number of Old Subjects who in that Year corresponded with and Joined the 
Rebels, of those who abandoned the defence of Quebec in virtue of Sir Guy 
Carleton’s Proclamation in the fall of the same Year, & of the many others who 
are now the avowed well wishers of the Revolted Colonies, must feel this Truth 
however national or Religious Prejudices will not allow him to declare it. 

Your Lordships Most Obedient & Most humble Servant, 

(Signed) Fred Haldimand. 


* This letter throws contemporaiy light on the value of the Quebec act. Lord Geoige Germain 
became colonial secretaiy in July, 1776. 
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XLI 

TREATY OF PARIS, 1783 
[Trans. : Short! and Doughty.] 

DEFINITIVE TREATY of Peace and Friendship between His Britannic Majesty 

and the United States of America. — Signed at Paris, the 3rd of September, 1783. 

In the Name of the Most Holy and Undivided Trinity. 

It having pleased the Divine Providence to dispose the hearts of the Most Serene 
and most Potent Prince, George the Third, by the Grace of God, King of Great 
Britain, France and Ireland, Defender of the Faith, Duke of Brunswick and 
Lunenburg, Arch-Treasurer and Prince Elector of the Holy Roman Empire, &c., 
and of the United States of America, to forget all past misunderstandings and 
differences that have unhappily interrupted the good correspondence and friend- 
ship which they mutually wish to restore: and to establish such a benefleial and 
satisfactory intercourse between the 2 Countries, upon the ground of reciprocal 
advantages and mutual convenience, as may promote and secure to both per- 
petual Peace and Harmony ; and having for this desirable end already laid the 
foundation of Peace and reconciliation, by the Provisional Articles signed at 
Paris, on the 30th of November, 1782, by the Commissioners empowered on each 
part ; which Articles were agreed to be inserted in, and to constitute, the Treaty 
of Peace proposed to be concluded between the Crown of Great Britain and the 
said United States, but which Treaty was not to be concluded until terms of 
Peace should be agreed upon between Great Britain and France, and His Britan- 
nic Majesty should be ready to conclude such Treaty accordingly ; and the Treaty 
between Great Britain and France having since been concluded. His Britannic 
Majesty and the United States of America, in order to carry into full effect the 
Provisional Articles above-mentioned according to the tenor thereof, have consti- 
tuted and appointed, that is to say: 

His Britannic Majesty, on his part, David Hartley, Esq., Member of the 
Parliament of Great Britain; and the said United States, on their part, John 
Adams, Esq., late a Commissioner of the United States of America at the Court 
of Versailles, late Delegate in Congress from the State of Massachusetts, and 
Chief Justice of the said State, and Minister Plenipotentiary of the said United 
States to Their High Mightinesses the States General of the United Netherlands ; 
Benjamin Franklin, Esq., late Delegate in Congress from the State of Pennsyl- 
vania, President of the Convention of the said State, and Minister Plenipotentiary 
from the United States of America at the Court of Versailles; John Jay, Esq., 
late President of Congress and Chief Justice of the State of New York, and 
Minister Plenipotentiary from the said United States at the Court of Madrid, to 
be the Plenipotentiaries for the concluding and the signing the present Definitive 
Treaty: who, after having reciprocally communicated their respective Full 
Powers, have agreed upon and confirmed the following Articles: 

Art. I. His Britannic Majesty acknowledges the said United States, viz.. New 
Hampshire, Massachusetts Bay, Rhode Island and Providence Plantations, 
Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, 
Virginia, North Carolina, South Carolina, and Georgia, to be free. Sovereign and 
Independent States; that he treats with them as such and for himself, his Heirs 
and Successors, relinquishes all claims to the government, propriety and terri- 
torial rights of the same, and every part thereof. 

II. And that all disputes which might arise in future on the subject of the 
Boundaries of the said United States may be prevented, it is hereby agreed and 
declared, that the following are and shall be their Boundaries, viz., from the North- 
west Angle of Nova Scotia, viz., that Angle which is formed by a line drawn due 
North, from the source of the St. Croix River to the Highlands, along the said 
Highlands which divide those Rivers that empty themselves into the River St. 
Lawrence from those which fall into the Atlantic Ocean, to the North-western- 
most head of Connecticut River ; thence down along the middle of that River to 
the 45th degree of North Latitude; from thence by a line due West on said lati- 
tude until it strikes the River Iroquois or Cataraquy ^ ; thence along the middle 

‘ The older names for that part of the 8t. Lawrence between lake Ontario and the mouth of the 
Ottawa river. 
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of the said River into Lake Ontario ; through the middle of the said Lake until 
it strikes the communication by water between that Lake and Lake Erie ; thence 
along the middle of said communication into Lake Erie; through the middle of 
said Lake until it arrives at the water-communication between that Lake and 
Lake Huron ; thence along the middle of said water-communication into the Lake 
Huron; thence through the middle of said Lake to the water-communication 
between that Lake and Lake Superior; thence through Lake Superior, Northward 
of the Isles Royal and Phelipeaux, to the Long Lake ^ ; thence through the middle 
of said Long Lake, and the water-communication between it and the Lake of the 
Woods, to the said Lake of the Woods ; thence through the said Lake to the most 
North-western point thereof, and from thence on a due West course to the River 
Mississippi; thence by a line to be drawn along the middle of the said River 
Mississippi, until it shall intersect the Norther-most part of the 31st degree of 
North latitude: South by a line to be drawn due East from the determination of 
the line last mentioned, in the latitude of 31 degrees North of the Equator, to 
the middle of the River Apalachicola or Catahouche; thence along the middle 
thereof to its junction with the Flint River; thence straight to the head of St. 
Mary’s River, and thence down along the middle of St. Mary’s River to the 
Atlantic Ocean: East by a line to be drawn along the middle of the River St. 
Croix, from its mouth in the Bay of Fundy to its source; and from its source 
direcUy North to the aforesaid Highlands, which divide the Rivers that fall into 
the Atlantic Ocean from those which fall into the River St. Lawrence : compre- 
hending all Islands within 20 leagues of any part of the shores of the United 
States, and lying between lines to be drawn due East from the points where the 
aforesaid Boundaries between Nova Scotia on the one part, and East Florida on 
the other, shall respectively touch the Bay of Fundy, and the Atlantic Ocean ; 
excepting such Islands as now are, or heretofore have been, within the limits of 
the said Province of Nova Scotia. 

III. It is agreed, that the People of the United States shall continue to enjoy 
unmolested the right to take Fish of every kind on the Grand Bank and on all 
the other Banks of Newfoundland ; also in the Gulph of St. Lawrence, and at all 
other places in the Sea, where the Inhabitants of both Countries used at any 
time heretofore to fish. And also that the Inhabitants of the United States shall 
have liberty to take fish of every kind on such part of the Coast of Newfoundland 
as British Fishermen shall use, (but not to dry or cure the same on that Island,) 
and also on the Coasts, Bays, and Creeks of all other of His Britannic Majesty’s 
Dominions in America ; and that the American Fishermen shall have liberty to 
dry and cure fish in any of the unsettled Bays, Harbours, and Creeks of Nova 
Scotia, Magdalen Islands, and Labrador, so long as the same shall remain 
unsettled ; but so soon as the same, or either of them, shall be settled, it shall not 
be lawful for the said fishermen to dry or cure fish at such Settlement, without 
a previous agreement for that purpose with the Inhabitants, Proprietors, or 
Possessors of the Ground.* 

IV. It is agreed that Creditors on either side shall meet with no lawful impedi- 
ment to the recovery of the full value in sterling money of all bond fide debts 
heretofore contracted. 

V. It is agreed that the Congress shall earnestly recommend it to the Legisla- 
tures of the respective States, to provide for the restitution of all estates, rights, 
and properties which have been confiscated, belonging to real British Subjects: 
and also of the estates, rights, and properties of Persons resident in Districts in 
the possession of His Majesty’s arms, and who have not borne arms against The 
said United States: and that Persons of any other description shall have free 
liberty to go to any part or parts of any of the 13 United States, and therein to 
remain 12 months unmolested in their endeavours to obtain the restitution of 
such of their estates, rights, and properties as may have been confiscated ; and 
that Congress shall also earnestly recommend to the several States, a reconsidera- 
tion and revision of all Acts or Laws regarding the premises, so as to render the 
said Laws or Acts perfectly consistent, not only with justice and equity, but with 
that spirit of conciliation which, on the return of the blessings of Peace, should 
universally prevail. And that Congress shall also earnestly recommend to the 
several States, that the estates, rights and properties of such last-mentioned 

> i.e. Bainy lake. 

* On the northern boundaries and the fisheries, see Winsor, Narrative and Critieal History^ vii 
pp. 170 ff. 
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Persons shall be restored to them, they refunding to any Persons who may be 
now in possession the bond fide price (where any has been given] which such 
Persons may have paid on purchasing any of the said lands, rights, or properties 
since the confiscation. 

And it is agreed that all Persons who have any interest in confiscated lands, 
either debts, marriage settlements, or otherwise, shall meet with no lawful 
impediment in the prosecution of their just rights.^ 

VI. That there shall be no future confiscations made, nor any prosecutions 
commenced against any Person or Persons, for or by reason of the part which he 
or they may have taken in the present War; and that no Person shall on that 
account suffer any future loss or damage either in his person, liberty, or property ; 
and that those who may be in confinement on such charges at the time of the 
Ratification of the Treaty in America, shall be immediately set at liberty, and the 
prosecutions so commenced be discontinued. 

VII. There shall be a firm and perpetual Peace between His Britannic Majesty 
and the said States, and between the Subjects of the one and the Citizens of the 
other, wherefore all hostilities both by sea and land shall from henceforth cease : 
all Prisoners on both sides shall be set at liberty, and His Britannic Majesty shall 
with all convenient speed, and without causing any destruction, or carrying 
away any Negroes or other property of the American Inhabitants, withdraw all 
his Armies, Garrisons, and Fleets from the said United States, and from every 
Port, Place, and Harbour within the same; leaving in all Fortifications the 
American Artillery that may be therein: and shall also order and cause all 
Archives, Records, Deeds, and Papers belonging to any of the said States, or 
their Citizens, which in the course of the War may have fallen into the hands of 
his OfTicers to be forthwith restored and delivered to the proper States and Persons 
to whom they belong. 

VI II. The navigation of the River Mississippi, from its source to the Ocean, 
shall for ever remain free and open to the Subjects of Great Britain, and the 
Citizens of the United States. 

IX. In case it should so happen that any Place or Territory belonging to 
Great Britain, or to The United Stales, should have been conquered by tlie arms 
of either, from the other, before the arrival of the said Provisional Articles in 
America, it is agreed that the same shall be restored without difliculty, and with- 
out requiring any compensation. 

X. The solemn Ratifications of the present Treaty, expedited in good and due 
form, shall be exchanged between the contracting Parties in the space of 6 
months, or sooner if possible, to be computed from the day of the signature of 
the present Treaty. 

In witness whereof, we, the Undersigned, their Ministers Plenipotentiary, have 
in their name, and in virtue of our Full Powers, signed with our Hands the present 
Definitive Treaty, and caused the Seals of our Arms to be affixed thereto. 

Done at Paris, this 3d day of September, in the year of our Lord, 1783. 

D. Hartley. John Adams. 

B. Franklin. 

John Jay. 


XLII 


HALDIMAND TO NORTH » 


My Lord, 


[Trans.; Shorlt and Doughty.] 

Quebec, 6th November, 1783. 


Your Lordship has already been made acquainted with the general Stale of 
this Country, 1 am told that in the Petition ’ which Some of His Majesty's Antient 
Subjects have prepared to be presented to Parliament, they lay great Stress upon 
the Number of Loyalists who are to Settle in the Province, as an Argument in 
favor of the Repeal of the Quebec Act and for Granting a House of Assembly, 
but I have great Reason to believe these unfortunate People have suffered too 

» On matters arising out of clauses iv and v, see American State Papertt Foreign RekUionSf i, pp. 188 IT. 

* Lord North was one of tbe secretaiieB of state from April to December, 1783. 

a For this petition in its final form, see No. XLin. 
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Much by Committees and Houses of Assembly, to have retained any preposses- 
sion in favor of that Mode of Government, and that they have no Reluctance to 
Live under the Constitution established by. Law for this Country. At the Meeting 
of the Legislative Council I intend to propose and recommend the Passing an 
Ordinance for the Introduction of the Habeas Corpus Act or Some other Mode 
for the personal Security, which will put the Liberty of the Subject in that 
Respect upon the Same footing as in England, and which will remove one of the 
ill gfrounded Objections to the Quebec Act, for tho’ that Law had never been 
introduced into the Province, people were taught to believe that the Quebec Act 
had deprived t^e Inhabitants of the beneflt of it. — 

I have the Honor to be with the greatest Respect and Esteem, 

My Lord, Your Lordship's Most Obedient, and Most Humble Servant, 

Fred: Haldimand.^ 


XLIII 

PETITION FOR HOUSE OF ASSEMBLY, 24 NOVEMBER, 1784 
TO THE KING'S MOST EXCELLENT MAJESTY 

[Trans. : Shortt and Doughty.] 

The humble Petition of Your Majesty's Ancient and New Subjects ; Inhabitants 
of the Province of Quebec. 

MAY IT PLEASE YOUR MAJESTY. 

AFTER the Conquest of the Province of Canada by the Arms of Great Britain, 
Your Petitioners in compliance with Your Majesty’s gracious and royal Proclama- 
tion, bearing dale the 7th day of October, 1763, Settled and became established, 
in the New acquired Colony of Quebec; in the full reliance on the faith of the 
Crown of Great Britain, as expressed in that Proclamation, for the enjoyment 
of those Laws, that Freedom and Security in Canada, which the Principles of the 
English Constitution afforded, in every part of the British Dominions in America. 
YOUR PETITIONERS and the Inhabitants of the Province, have cheerfully 
on every occasion, obeyed the Controuling power of the Parliament of Great 
Britain, and with patience have suffered, during a period of Anarchy and War, 
rather than wound Your Majesty’s feelings, or embarrass the Throne with 
Remonstrances and Petitions, at a time when the safety of the Nation, made 
sacred every moment of Public deliberation. The Actions and Conduct of Your 
Petitioners when truly represented, will best express to Your Majesty, the 
Sincerity of their Loyalty and Attachment to the Crown and Government of 
Great Britain. 

YOUR PETITIONERS look with Concern on the burthen of Great Britain, 
and with great Pain and Commiseration they see the distresses of Your Majesty's 
loyal Subjects, who, driven from their Estates, Wealth, and Possessions are daily 
taking Shelter in this British Colony; though their unsettled and distressed 
Situation, may for the present hinder them from bringing forward their Petitions 
and their Claims ; Your Majesty will readily perceive that a Government similar 
or Superior, to that under which they were born, had lived, and were happy, 
must be considered by those Your Majesty’s unfortunate Subjects as an Affec- 
tionate proof of Your Majesty’s Paternal Care and Regard for them; and the first 
Comfort which Your Majesty in relief to their Distresses can now grant: And the 
more so, as it will be a Blessing not merely granted to them, but extended to their 
Children and Posterity. YOUR PETITIONERS fully persuaded that the Wel- 
fare and Happiness of Your Majesty’s Subjects, are objects of Your Majesty’s 
serious and benign Consideration — beg leave to lay their Petition at the foot of 
the Throne and ardently to request Your Majesty’s Interposition for the Repeal 
of the Quebec Bill; allowing such Priviledges as are already granted to the 
Roman Catholick Religion; as being inadequate to the Government of this 
extensive Province ; the Cause of much Confusion in our Laws, and fraught with 
trouble and uneasiness to Your Majesty's loyal Subjects here. And that Your 
Majesty will be pleased to Concur in establishing your affectionate Subjects of 
this Province, in the full Enjoyment, of their civil Rights as British Subjects ; 
and in granting them a Free, Elective House of Assembly. In these hopes they 
» For Haldimand and the laws of Canada, see Canadian Historical Review, i, pp. 166 fl. 
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humbly presume to Suggest, that Clauses of the following Import, may be 
inserted in the Act of Parliament, which shall be made to Confirm a free Constitu- 
tion of this Country. 

1st. THAT the House of Representatives or Assembly, — be chosen by the 
Parishes, Towns and Districts of the Province, to be Composed of Your Majesty's 
Old and New Subjects, in such manner as to Your Majesty’s Wisdom may seem 
most proper, that the Assembly be triennial, and the Members elected every 
three Years. 

2d. THAT the Council consist of not less than Thirty Members and in case of 
Division on any measure before them, that no Act shall be passed, unless at least 
Twelve Members agree to carry the Vote. That the appointment of the Members, 
may be during their residence in the Province, and for Life; yet subject to 
temporary leave of Absence, as mentioned in the 11th Article; And that they 
serve as Councellors, without Fee or Reward. 

3d. THAT the Criminal Laws of England be continued, as at present estab- 
lished by the Quebec Act. 

4th. THAT the ancient Laws and Customs of this Country, respecting landed 
Estates, Marriage Settlements, Inheritances and Dowers, be continued; yet 
subject to be altered by the Legislature of Quebec ; And that Owners may 
alienate by Will, as provided by the 10th Section of the Quebec Bill. 

5th. THAT the Commercial Laws of England, be declared to be the Laws of 
this Province, in all Matters of Trade and Commerce, subject to be Changed by 
the Legislature of Quebec, as in the proceeding Article. 

6th. THAT the Habeas Corpus Act, the 31st Charles 2d be made part of the 
Constitution of this Country. 

7th. THAT Optional Juries be granted, on all Trials in Courts of Original 
Jurisdiction. That they be regularly Balotcd for, and a Pannel formed as in 
England ; either in the Case of an ordinary or a Special Jury, at the option of the 
Party applying for the same, And that Nine Members out of the Twelve, may in 
Civil Causes, be sufficient to Return Verdicts, subject to be Modified by the 
Legislature of Quebec, as in the 4th Article. 

8lh. THAT the Sheriffs be elected by the House of Assembly, and approved 
and Commissioned by the Governor, at the Annual Meeting of the Legislature. 
That they hold their Appointment during the period elected for, and their good 
Behaviour; and that they And reasonable Security, for a faithful discharge of 
their Duly. 

9th. THAT no Officer of the Civil Government, Judge or Minister of Justice, 
be suspended by the Governor or Commander in Chief for the time; from the 
Honours, Duties, Salaries or Emoluments, of his Appointment; but with the 
advice and Consent of Your Majesty’s Council, for the Affairs of the Province; 
which Suspension shall not Continue, after the Annual Sitting of the Council; 
unless it be approved by the same. The cause of Complaint if approved, to be 
thereafter reported to Your Majesty, for Hearing and Judgment thereon. 

10th. THAT no New Office be Created, by the Governor or Commander in 
Chief for the time; but with the Advice and Consent of Your Majesty’s said 
Council and be approved at their Annual Meeting, as in the preceeding Article. 

11th. THAT all Offices of Trust be executed, by the Principal in the Appoint- 
ment; unless by leave of Absence from the Governor, with advice and Consent 
of his Council; which leave of Absence, shall not extend to more than Twelve 
Months, or be renewed by the Governor, but with the Approbation of the Council, 
at the Annual Session. 

12th. THAT Judges be appointed to preside in the Courts of the Province; 
to hold their places during Life, or their good Behaviour, and that they be 
rewarded with Sufficient Salaries, so as to confine them to the functions of 
administering Justice. That every Cause of Accusation for a Removal, proceeding 
from the Governor, shall follow the Rule laid down in the 9th Article. And every 
Cause of Accusation for a Removal, on the part of the Public, shall proceed from 
the House of Assembly, and be heard by the Council ; which, if well founded, shall 
operate a Suspension ; and in either Case, be decided in Appeal and Report to 
Your Majesty. 

13th. THAT Appeals from the Courts of Justice in this Province to the Crown, 
be made to a Board of Council, or Court of Appeals, composed of the Right 
Honble The Lord Chancellor and the Judges of the Courts of Westminster Hall. 

14th. YOUR PETITIONERS beg leave,, humbly to Represent to Your 
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Majesty ; that from their Proximity to the United States, who from Situation and 
Climate, have many advantages over them, the Internal Regulations for pro- 
moting the Trade, Agriculture and Commerce, of this Province are now become 
more intricate and difficult ; and will require great Care and Attention, on the 
part of the Legislature here ; to watch over the Interests of this Country. They 
therefore request, that the Assembly may have the Power, of laying the Taxes 
and Duties, necessary for defraying the Expences of the Civil Government of the 
Province. And for that purpose, that the Laws now existing, laying Taxes and 
Duties to be levied in the Province, may be repealed. 

SUCH MAY IT PLEASE YOUR MAJESTY are the Intreaties and Prayers 
of Your loyal Subjects; and in full Confidence they trust, that Your Majesty will 
relieve them from the Anarchy and Confusion, which at present prevail, in the 
Laws and Courts of Justice of the Province, by which, their Real Property is 
rendered insecure, Trade is clogged, and that good Faith, which ought, and would 
subsist among the People, and which is the Life and Support of Commerce, is 
totally destroyed. And be Graciously pleased to Secure to them, a Constitution 
and Government, on such fixed, and liberal Principles, as may promote the desire 
Your Affectionate Subjects of this Province have, of rendering this Mutilated 
Colony, a bright Gem in the Imperial Crown of Great Britain. And that may call 
on the present Generation, for their unceasing Acknowledgements and Gratitude. 
And upon the future, to feel as the present, that the Security and Happiness of 
the People and Province of Quebec; depend on an Union with, and Submission 
to, the Crown and Government of Great Britain. 

In these pleasing hopes Your Petitioners as in Duty bound will ever pray, &c. 
&c. &c. 

Quebec, 24th November, 1784. 

(Signed by five hundred and one names.) 


XLIV 

PLAN FOR A HOUSE OF ASSEMBLY ^ 

[Trans.: Shortt and Doughty.] 

We conceive that the House of Assembly ought for the present, to consist of a 
Number not exceeding 70 Representatives, who ought all to profess the Christian 
Religion, And Speak and write the English or french languages. 

That, to procure that Number, the city of Quebec (being the Capital) and 
Parish, and the City of Montreal and Parish, between them, elect 13, Members. 
The city of three Rivers 2, Members. And as there are in the province 120 
parishes, that they be divided into counties and districts according to the 
Number of Inhabitants, in such manner as each County or district may elect 
two or four Members. 

That the Legislature have the power, on application to them, to erect such 
parishes as may in future be settled, into Counties or districts, to elect and Send 
Members to the Assembly, as the province increases in population. 

That the qualification necessary to have a Vote at the Election of the repre- 
sentatives for the Cities shall be, a House, Shed or lot of Ground of the Value of 
forty Pounds Sterling; And, for the Counties or districts, a real Estate, Estate 
of Inheritance or Terre en rolure, of at least, one and a half Acres in front by 20 
Acres in Depth, or other Estate of higher denomination. And of which the Voter 
shall have the absolute property, lying within the district or County, or City and 
parish he votes for. 

That the qualification necessary for a person offering himself to serve as a 
representative shall be a real Estate of Inheritance or descent in Lands or Houses 
of the Value of thirty Pounds Sterling yearly Rent. — 

That every person shall prove by Oath, (under the pains and penalties of 

I Adam Lymbumer, who represented in London those who simed the petition of November 24, 
1784 (No. XLIII)( informed Orenville by letter on July 24, 1789, that a committee of the memorialista 
had drawn up a plan for a house of assembly, which he enclosed and possibly endorsed, as follows:— 

* When this plan was made out in the fall of 1784, the loyalists had not begim their new Settlements. 
As these new S^tlements have been divided, and erected into five new districts, it may be proper that each 
district send a certain number of Bepresentatives. And that the two districts of Quebec and Montreal, 
containing the old settled part of the Country, be divided into a certain number of districts (for the 
purpose of electing Bqsresentatives only) to choose Members for the House of Assembly.* 
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perjury) his qualiflcaiion to either Vote or represent, being of the age of twenty 
one years, And be absolute proprietor of the qualification. 

That none but Males shall either Vote or represent. 

That the Assembly have free liberty of debate, And the power of chusing a 
speaker. 

That all laws relating to taxation or raising monies on the Subject, originate 
in the House of Assembly. 

That the Assembly have the sole right to try and decide in all contested 
Elections. 

That all alTairs be carryed in the Assembly by a Majority of Votes. 

That at every Meeting of the Assembly, the Speaker, And, at least one half of 
the representatives be necessary to form a house. — 

That the Governor or Lieutenant Governor for the time being, shall be obliged 
to call together the representatives in assembly, once every year, between the 
first of January and the first of May of every year, And, at any other time the 
Urgency of Affairs may require. — 

Endorsed: Plan for a House of Assembly drawn up by the Committee's of 
Quebec and Montreal, in November 1784. 

In Mr. Lymburner’s, 24th July, 1789. 


XLV 

OBJECTIONS TO THE REQUESTS MADE TO OUR AUGUST 
SOVEREIGN, DECEMBER, 1784 ^ 

[Trans. : Sliortt and Doughty.] 

In the Address read at an Assembly held at the house of the R.R.P.P. Recolcts, 
the 30th of November, 1784. 

Thaly considering the burden of Great Britain, a House of Assembly should be 
granted us, to impose Taxes, <&c. 

That we ought certainly to view with sorrow the burden of our Mother Country ; 
but alas! it can only be a fruitless sorrow, for what remedy can we offer? We, 
whose wants increase day by day ; we, who, every year despoil ourselves of our 
last farthing to pay for the supplies, which this Mother Country is compelled to 
furnish us, and which arc already exhausted ; we, who in spile of the enormous 
sums, which in consequence of the war have been left in this country, are still in 
arrears with the parent state, for the balance of a considerable sum. What then 
are the resources on which taxes could be levied? Is it on the Towns? Who does 
not know the poverty of their Citizens. Is it on the Lands ? Who docs not know 
that the rural districts are in debt to the Towns, and have at present nothing 
with which to liquidate ; that misery is the lot of a very large portion of their 
Inhabitants? What will be the result then, if a portion of their labours must be 
applied to the support of the State ? 

This representation, which is true in every point, ought to be convincing evi- 
dence that a House of Assembly for the imposition of Taxes is not only useless, 
but would be prejudicial to the interests of this Colony. 

That the Chamber be indifferently composed of the ancient and new Subjects, &c. 

This article requires more explanation: for, from this word indifferenlly there 
might be as many and even more ancient than new Subjects in the House, which 
would be contrary to natural right, as there are twenty Canadians to one ancient 
Subject. What would become of our rights if they were entrusted to Strangers 
to our Laws? 

That the Council be composed of thirty members without salaries, &c. 

This might be satisfactory if there were enough disinterested rich men to take 
the part of the people, the honest poor man being unable to give his time for 
nothing. 

That the Criminal Laws of England be continued here. 

That the leniency of these laws would make their continuation desirable ; but 
the demand is unnecessary, since they are in force. 

* This is a tranalation of a reply drawn up on behalf of the French Canadians to the ^tition of 
November 24, 1784 (No. XLm). Although printed in December 1784, it was not sent oiBcmlly to 
i!<ngland till January 1789, when Dorchester forwarded it in h dispatch to Sydney. 
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That the Laws, Usages and Customs of this Country be continued; subject 
nevertheless, to those changes that the Legislation may find necessary, &c. 

This article is contradictory ; in that it aflirms our Rights, and completely 
destroys them. For as a matter of fact, is it not destroying them to subject them 
to any alterations which the Legislation may find it necessary to make? Would 
they not become arbitrary? What statutes could be based on Rights as change- 
able as the House to which they will be submitted ? 

That the Commercial Laws of England be declared those of this Province, 
subject to the same alterations as in Article IV, <&c. 

That the reply to article IV will serve for this article. 

That the Act of Habeas Corpus shall be in force, &c. 

That our August Sovereign having granted it to us, it is unnecessary to trouble 
him further concerning it. 

That in the Courts of Jurisdiction, Juries may be granted at the request of the 
Parties concerned. 

That this article is entirely in favour of the Rich against the Poor. If they are 
the ordinary Juries; Ye poor men, what will become of your families, when you 
are forced to leave your work, for a part of the year, to go and decide causes which 
in no way concern you? You already complain at being compelled to interrupt 
your work when you are summoned for Criminal Affairs, which occurs six times 
in the year. What would be the result if you were obliged to take part in every 
sitting? Some one perhaps will say that this is done in London, and it can there- 
fore be done in this country. But let such a one compare the number of citizens 
in London, amounting to about three hundred thousand men, with twelve 
hundred which, at the most is all that you are in this town and its suburbs. He 
will then see that you would be obliged to be present at the sittings, two hundred 
and fifty times for every time that a citizen of London need appear. Judge from 
this if you have any other trade to carry on, what would become of your families. 

If the Juries are special ones (and in consequence remunerated) what poor man 
is there who could contend against a rich oppressor who has unjustly seized his 
property ; and who, to crush him, may demand a Jury (which could not be refused 
him) would not this force the poor man to the alternative of giving up his cause, 
or being totally ruined if he loses. Complaints are now being made of the expense 
which Justice entails. Who will be able to afford it, when the payment of twelve 
Jurors is to be added? Would not this close the door of the Sanctuary of Justice 
to the poor ? 

That the Sheriffs shall be elected by the House, approved and commissioned 
by the Governor, &c. 

That if the Sheriff nominated by the House does not please the Governor, 
what will become of the administration of the Laws of Justice? Will not a time 
of anarchy in consequence ensue, prejudicial to the public interests. 

That no civil Officer shall be suspended from his office by the Governor without 
the consent of the Council, &c. 

That no new civil Office shall be created by the Governor without the consent 
of the Council, &c. 

That all positions of trust shall be filled by the persons themselves, &c. 

That the three preceding articles would be admissible, time and place con- 
sidered. 

That Judges shall be appointed for the Courts of the Province, and that they 
shall have fixed and sufficient stipends. 

That it is right to have Judges to administer Justice, and that they ought to 
have stipends sufficient to live suitably to their station. For, without that, they 
will either neglect the duties of their office, to occupy themselves with the care 
of their own interests, or they will put Justice up to auction. 

That appeals from the Courts of Justice of this Province be made to the Lord 
Chancellor, at the Court of Westminster Hall. 

That up to the present time we have made appeals to the King and his Council, 
who have taken our Laws as the guide of their decisions. But what will become 
of our Rights when brought before a Court which will deviate in nothing from the 
British Laws & Constitution? And further if the Council of the Province changes 
your laws, and replaces them by the laws of England, in what confusion and 
difficulty shall we not be placed ? If, on the contrary, they are aUowed to remain 
in force what means of Appeal shall we have in a Court which entirely ignores 
them. 
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That it may Please His Majesty in the interests of Commerce, and for the 
encouragement of Agriculture to invest the House of Assembly with power to 
impose Taxes, &c. 

That this article duly considered would give rise to many reflections. For what 
community is there between our requirements & the proximity, the climate, and 
the situation of the United States which give them the advantage in Trade over 
us? Would the imposition of Taxes add three months to our summer, and make 
our river navigable for the whole year? No: then the advantage would still be 
on our neighbours' side. Would Taxes make our Agriculture flourish? No: for 
the Seigniors to encourage Agriculture give the lands for three years, exempt from 
all dues, and the lands often lie uncultivated for lack of means to work them. 

What is it then that compensates for the advantages they possess over us? It 
is the peace that our rural districts have hitherto enjoyed ; free from Taxation, 
and in spite of the severity of the climate, they have seen the fruit of their labours, 
and have enjoyed it. To this it may be urged that the rural districts are harassed 
by the billeting of Troops and by corv6es. This is true, but would the imposition 
of Taxes exempt them from this burden. Let us see. 

When the King considers it necessary to send Troops into this Colony for the 
safety of our possessions, would any one oppose it? No, this is a right which the 
King possesses in all his Dominions, without even being obliged to give account 
of his action. Have we Barracks in a condition for housing these Troops? No: 
can they live the whole year under canvas ? no ; then we must either construct 
Barracks, or lodge them. 

Troops bring with them a considerable amount of ammunition, provisions, &c. 
Who is to transport these goods to their destination? willing men, it will be said, 
who will be well paid. You can get willing men, it is true, but at a rate so exorbi- 
tant that the Province would not have enough to pay for this one branch of 
defence. If you impose taxes upon them, you will no longer find them. So then, 
not to put a stop to works so indispensable, it will be necessary to commandeer ; 
and in consequence we must have recourse to Corv6es. 

But someone will perhaps say as has already been said, that what are called 
Volunteers will be raised in the country. Here then would be a band of Freemen 
condemned to Slavery, Is it not enough for fortune to have treated them so 
unkindly, without increasing their misery by slavery. This being inadmissible, 
taking everything into consideration it appears conclusive after mature delibera- 
tion that Taxation cannot exempt us from the billeting of Troops, or from 
corv6es ; and that consequently an Assembly for the imposing of Taxes would be 
contrary to the interests of this impoverished Colony. 

End. 

I certify that during the Course of the month of December of the year 1784, I 
have printed about two hundred copies of the Objections and about the same 
number of an Address to His Majesty in opposition to the House of Assembly, 
(in the same space of time) Montreal, 29th December, 1788. 

11. Mesplet, printer. 


XLVI 

INSTRUCTIONS TO LORD DORCHESTER, 1786 ^ 

[Trans.: Shortt and Doughty.] 

Instructions to Our Right Trusty and Welbeloved Guy Lord Dorchester, Knight 
of the Most Honourable Order of the Bath— Our Captain General and Governor 
in Chief in and over Our Province of Quebec in America, and of all Our Terri- 
tories dependent thereupon — Given at Our Court at St. James's the 23d Day 
of August, 1786. In the Twenty Sixth year of Our Reign. 


12 The Establishment of Courts and a proper Mode of administering Civil 

and Criminal Justice throughout the whole Extent of Our Province according 
to the Principles declared in the said Act for making more effectual provision for 
the Government thereof demand the greatest Care and Circumspection, for as 
on the one Hand it is Our gracious purpose, conformable to the Spirit and 
Intention of the said Act of Parliament, that Our Canadian Subjects should have 
* In 1786 Oarleton wu raised to the peerage as baron Dorchester, on his reappointment as governor. 

N 
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the Benefit and Use of their own Laws, Usages and Customs in all Controversies 
respecting Titles of Land, and the Tenure, Descent, Alienation, Incumbrances 
and Settlements of real Estates and the Distribution of personal property of 
Persons dying intestate, so on the other hand it will be the Duty of the Legislative 
Council to consider well in framing such Ordinances, as may be necessary for the 
Establishment of Courts of Justice, and for the better Administration of Justice, 
whether the Laws of England may not be, if not altogether, at least in part the 
Rule for the Decision in all Cases of personal Actions grounded upon Debts, 
Promises, Contracts and Agreements, whether of a Mercantile or other Nature, 
and also of Wroifgs proper to be compensated in Damages, and more especially 
where Our Natural born Subjects of Great Britain, Ireland, or other Plantations 
residing at Quebec, or who may resort thither or have Credit or Property within 
the same, may happen to be either Plaintiff or Defendant in any Civil Suit of such 
a Nature. 


14. . . . Whereas, in pursuance of Our former Instructions to Our Governors 
and Commanders in Chief, Courts of Justice have been established within Our 
province of Quebec, It is Our Will and Pleasure that you do take due care that in 
all Cases whatever the Powers and Authorities granted by Us, or by any Ordi- 
nance confirmed by Us, to the said several Courts be duly observed and enforced, 
and that the Proceedings therein be in all things conformable to the said Act of 
Parliament “for making more effectual provision for the Government of the 
Province of Quebec,” and to such Ordinances as may have been or hereafter 
may be enacted by the Legislature for those purposes ; And that the Governor 
and Council (of which in the Absence of the Governor and Lieutenant Governor 
the Chief Justice is to be President) shall continue to be a Court of Civil Juris- 
diction for the hearing and determining of all Appeals from the Judgment of the 
other Courts, where the Matter in dispute is above the Value of ten Pounds; 
That any five of the said Council (if no more shall upon Summons be present) 
with the Governor, Lieutenant Governor or Chief Justice shall constitute a Court 
for that purpose, and that their Judgment shall be final in all Cases not exceeding 
the Value of five hundred Pounds Sterling; In which Cases an Appeal from their 
Judgment is to be admitted to Us in Our Privy Council ; It is however Our Will 
and Pleasure that no Appeal be Allowed unless Security be first duly given by the 
Appellant that he will effectually prosecute the same, and answer the Condemna- 
tion, as also pay such Costs and Damages as shall be awarded by Us, in case the 
Sentence be allirmed; Provided nevertheless, where the Matter in Question 
relates to the taking or demanding of any Duty payable to Us, or to any Fee of 
Ofiice, or Annual Rents or other such like Matter or Thing, where the Right in 
future may be bound, in all such Gases Appeal to Us in Our Privy Council is to be 
admitted, though the immediate Sum or Value appealed for be of less Value ; and 
it is Our further Will and Pleasure that in all Cases where Appeals are admitted 
unto Us in Our Privy Council Execution be suspended until the final Determina- 
tion of such Appeal, Unless good and sufficient Security be given by the Appellee 
to make ample restitution of all that the Appellant shall have lost by means of 
such Decree or Judgment, in case upon the Determination of such Appeal such 
Decree or Judgment should be reserved, and restitution awarded to the Appellant: 
Appeals unto Us in Our Privy Council are also to be admitted in all Cases of Fines 
imposed for Mis-demeanours, Provided the Fines so imposed amount to or exceed 
the Sum of One hundred Pounds Sterling, the Appellant first giving good Security 
that he will effectually prosecute the same, & answer the Condemnation, if the 
Sentence by which such Fine was imposed in Quebec be affirmed. 


16. ... It is Our Will and Pleasure that all Commissions, to be granted by you 
to any person or persons to be Judges or Justices of the Peace or other necessary 
Officers, be granted during Pleasure only. 

39 By Our Commission to you under Our Great Seal of Great Britain you 

are authorized & impowered with the Advice and Consent of Our Council to 
settle and agree with the Inhabitants of Our said Province of Quebec for such 
Lands, Tenements and Hereditaments as now are or shall hereafter be in Our 
Power to dispose of. It is therefore Our Will and Pleasure that all Lands, which 
now are or hereafter may be subject to Our Disposal, be granted in Fief or 
Seigneurie, in like manner as was practised antecedent to the Conquest of the 
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said Province, omitting however in any Grant that shall be passed of such Lands 
the reservation of any judicial Powers or Privileges whatever; And It is Our 
further Will and Pleasure that all Grants in Fief or Seigneurie, so to be passed by 
you as aforesaid, be made subject to Our Royal ratification or Disallowance and 
a due Registry thereof within a limited time, in like manner as was practised in 
regard to Grants and Concessions held in Fief or Seigneurie under the French 
Government. 

40. . . . Whereas many of Our Loyal Subjects, Inhabitants of the Colonies and 
Provinces now the United States of America, are desirous of retaining their 
Allegiance to Us and of living in Our Dominions, and for this purpose are disposed 
to take up and improve Lands in Our Province of Quebec, And We being desirous 
to encourage Our said Loyal Subjects in such their Intentions and to testify Our 
Approbation of their Loyalty to Us and Obedience to Our Government by 
allotting Lands for them in Our said Province, and Whereas We are also desirous 
of testifying Our Approbation of the Bravery and Loyalty of our Forces serving 
in Our said Province, and who may have been reduced there, by allowing a certain 
Quantity of Land to such of the Non-Commissioned Officers and Private Men of 
our said Forces who are inclined to become Settlers therein, It is Our Will and 
Pleasure that immediately after you shall receive these Our Instructions you do 
direct Our Surveyor General of Lands for Our said Province of Quebec to ad- 
measure and lay out such a Quantity of Land as you, with the Advice of Our 
Council, shall deem necessary, and convenient for the settlement of Our said 
Loyal Subjects, and the Non-Commissioned Officers and Private Men of Our 
Forces which may have been reduced in Our said province, who shall be desirous 
of becoming Settlers therein ; Such Lands to be divided into distinct Seigneuries 
or Fiefs to extend from two to four Leagues in front and from three to five 
Leagues in Depth if situated upon a navigable River, otherwise to be run square 
or in such shape and in such Quantities as shall be convenient and practicable, 
and in each Seigneurie a Glebe to be reserved & laid out in the most convenient 
Spot, to contain not less than 300, nor more than 500 Acres ; The Property of 
which Seigneuries or Fiefs shall be and remain vested in Us, Our Heirs & Suc- 
cessor, And you shall allot such Parts of the same as shall be applied for by any 
of Our said Loyal Subjects, Non-Commissioned OfTicers and Private Men of Our 
Forces reduced as aforesaid, in the following Proportions, that is to say. 

To every Master of a Family One Hundred Acres and fifty Acres for each 
Person of which his Family shall consist; 

To every single Man fifty Acres ; 

To every Non-Commissioned Oflicer of Our Forces reduced in Quebec Two 
Hundred Acres ; 

To every private Man reduced as aforesaid One Hundred Acres, 

And for every Person in their F^amilies fifty Acres, 

The said Lands to be held under Us, Our Heirs and Successors, Seigneurs of 
the Seigneurie or Fief in which the same shall be situated, upon the same Terms, 
Acknowledgements & Services as Lands are held in Our said Province under the 
respective Seigneurs holding and possessing Seigneuries or Fiefs therein, and 
reserving to Us, Our Heirs and Successors from and after the expiration of Ten 
Years from the admission of the respective Tenants a Quit Rent of one half penny 
per Acre. 

41. , . . And whereas upon the raising and establishing the Corps late the 84th 
Regiment of Foot, We did promise and declare that the Officers and Privates of 
the said Corps should when reduced be intitlcd to and receive Grants for certain 
allotments of Lands in proportion to their respective Ranks therein. It is Our 
Will and Pleasure that you do in manner as herein before directed Grant Warrants 
of Allotment and Survey to such of the Officers and privates of the said late 
Eighty fourth Regiment of Foot now reduced, who shall be willing to settle and 
become Inhabitants of Our said Province of Quebec, and shall apply for the same 
for such Quantities of Land as they shall be respectively intitled to. In conse- 
quence of our said promise and declaration contained in Our Instructions to Our 
Governors of New York and North Carolina dated the 3d April 1775, that is to say, 

To Field Officers 5000 Acres 
Captains 3000 

Subalterns 2000 

Non Commission Officer 200 
Privates 50 


N 2 
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and that the Surveys be made and Grants for the same delivered free of Expence 
as herein before directed, Provided nevertheless that every Commissioned and 
Non Commissioned Officer or private belonging to the said late 84th Regiment of 
Foot, who shall claim and apply for Land in Our Province of Quebec as aforesaid, 
shall declare upon Oath, that no Land has been obtained by him in any of our 
other Provinces in America under Our Royal declaration as aforesaid. 

42. . . . It is Our further Will and Pleasure, that every Person within the 
meaning of these Our Instructions upon making application for Land shall take 
the Oaths directed by Law before you or our Commander in Chief for the lime 
being, or some person by you or him authorized for that purpose and shall also 
at the same time make and subscribe the following Declaration (Viz.) “ I, A B, do 
“ promise and declare that I will maintain and defend to the utmost of my power 
“ the authority of the King in His Parliament, as the supreme Legislature of this 
“Province,” which Oaths and declaration shall also be taken, made, and sub- 
scribed by every Future Tenant before his, her, or their admission upon Aliena- 
tion, Descent, Marriage or otherwise howsoever, and upon refusal the Lands to 
become revested in us Our Heirs and Successors; And it is our further Will and 
Pleasure that the expence of laying out and surveying as well the Seigneuries or 
Fiefs aforesaid, as the several Allotments within the same and of the Deed of 
admission shall be paid by the Receiver General of Our Revenue in the said 
Province of Quebec ; out of such Monies as shall be in his hands, upon a Certificate 
from you or Our Commander in Chief for the time being in Council, Oath being 
made by Our Surveyor General to the Account of such Expence ; Provided how- 
ever that only one half of the usual and accustomed Fees of Office shall be 
allowed to Our said Surveyor General or any other of Our Officers in the said 
Province entitled thereunto upon any Survey or Allotment made, or upon ad- 
mission into any Lands by Virtue of these Our Instructions. 

43 And whereas we have some time since purchased the Seigneurie of 

Sorel from the then Proprietors, the Lands of which are particularly well adapted 
for improvement and cultivation ; and the local situation of the said Seigneurie 
makes it expedient that the same should be settled by as considerable a number 
of Inhabitants of approved Loyalty as can be accommodated therein, with all 
possible dispatch — It is therefore Our will and Pleasure, that you do cause all 
such Lands within the same as are undisposed of, to be run into small Allotments, 
and that you do allot the same to such of the Non-Commissioned Officers and 
private Men of Our Forces who may have been reduced in Our said Province, or 
to such other of Our Loyal Subjects as may be inclined to settle and improve the 
same, in such Proportions as you may judge most conducive to their Interest and 
the more speedy Settlement of Our said Seigneurie. The Lands so allotted to be 
held by Us, Our Heirs, and Successors, Seigneurs of Sorel, upon the same Condi- 
tions and under the same reserved Rent at the Expiration of ten years, as the 
other Tenants of Seigneuries now hold their Lands and pay to Us, and also of 
taking the Oaths and making and subscribing the Declaration as herein before is 
mentioned and directed; The Expence of making the said Allotments and of 
Admission thereunto be also paid and defrayed in like manner as those in the 
Seigneuries directed to be laid out by these Our Instructions. It is nevertheless 
Our Will and Pleasure that the Allotments to be made to such of Our Loyal 
Subjects from the Provinces or Colonies now the United States of America, as 
may be disposed to settle and improve Lands in Our said Province of Quebec, 
shall be limited to those only who may have withdrawn themselves from the said 
Provinces or Colonies after the signing of the definitive Treaty of Peace with the 
said United States, & no other. 

And it is Our Will and Pleasure that a Record be kept in the Office of the 
Receiver General of Our Revenue of every Admission into Lands as well by 
Virtue of these Our Instructions with respect to Our Loving Subjects retiring 
from the Provinces & Colonies, now the United States of America, and to Our 
Forces disbanded as aforesaid, as in Cases of future Admission by Alienation or 
otherwise, A Doequet of which shall be transmitted yearly to Us, thro* one of Our 
principal Secretaries of State, & also a Duplicate thereof to Our High Treasurer 
or the Commissioners of Our Treasury for the time being. 
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XLVII 

SYDNEY TO DORCHESTER i 
[Trans. : Shortt and Doughty.] 

Whitehall, 3d Sept., 1788. 

My Lord, 

Your Lordship will have seen, by the proceedings which took place in Parlia- 
ment in the course of the last Session, the Arguments which were made use of 
on the Introduction of the Petition brought by Mr. Lymburner from Quebec, 
for a Change of the present Constitution of the Province, and the reasons which 
occurred to His Majesty’s Ministers for avoiding any decision upon that very 
important Subject.® 

It will, however, be absolutely necessary that it should be resumed very 
shortly after the next meeting, and it will, of course, be a matter of great impor- 
tance to His Majesty’s Servants, that they should be previously prepared to 
enter into a full discussion of the business, and to propose such arrangements as 
may be found to be expedient for removing every just and reasonable cause of 
complaint that may exist among His Majesty’s Subjects, of any description what- 
soever, who are Inhabitants of that Province. 

The variety of applications which have from time to time been transmitted 
from thence upon this business, of so opposite a tendency to each other, render it 
extremely diflicult to fix upon any Arrangements calculated to satisfy all the 
Parties interested in, or connected with it ; His Majesty’s Servants however, are 
desirous to give the matter a full consideration, and that they may be the better 
enabled to form a competent judgment of the steps adviseable to be taken, they 
are solicitous of obtaining from Your Lordship a full and impartial account of the 
different Classes of Persons who desire a Change of Government, as well as of 
those who are adverse to the Measure, specifying, as nearly as it can be ascer- 
tained, the Proportion of Numbers and Property on each side in the several 
Districts ; and. That your Lordship at the same time should state in what manner, 
either the interests, or influence of the latter, might be affected by any alteration, 
and what is the Nature and grounds of their ajiprehensions from the Introduction 
of a greater Portion of English Law, or of a System of Government more con- 
formable to that established in other British Colonies. 

In particular. They wish to be informed from what Causes the objection of the 
old Canadian Subjects to an House of Assembly chiefly arises : Whether, from 
its being foreign to the Habits and Notions of Government in which they have 
been educated, or, from an apprehension that it would be so formed as to give 
an additional Weight to the New Subjects, and lead to the introduction of Parts 
of the English Law which are obnoxious to them ; or, from an idea that being 
invested with a Power of Taxation, it would eventually subject their Property 
to Burthens from which they are at present exempted ; In like manner, whether 
the Objections which appear to exist to a farther Introduction of Trial by Jury, 
arise either from Prejudices against the Nature and Mode of such a decision, or 
from the difliculty of finding Jurors properly qualified, and the inconvenience 
to Individuals of the necessary Attendance; or from the Notion of this species of 
Trial being necessarily coupled with Modes of Proof and Rules of Law, different 
from those to which they are accustomed. 

Though several of these points have already been noticed by Your Lordship 
in some of your Letters to me, and in the Papers which accompanied them, yet 
His Majesty’s Servants do not think that they are sufficiently explicit to enable 
them to form a decided opinion. 

The anxiety of His Majesty’s Servants to be perfectly informed with regard to 
all these matters as soon as possible, has induced them to send out an Extra- 
ordinary Packet Boat, and they are in hopes of receiving from Your Lordship 
upon her return, a full communication of the Sentiments entertained upon these 
several heads of enquiry, and w’hich communication they wish to be made in a 
manner that may be proper to be laid before Parliament at the next meeting. 

I find, upon an examination of the Plans submitted by Your Lordship’s pre- 

» Thomaa Townahend, baron, afterwaids viscount Sydney, became secretary of state for the home 
department, December 23, 1783. 

■ See Hansard, vol. xxvii, pp. 611 fl. 
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decessor,^ that the most considerable part of the disbanded Troops and Loyalists 
who have become Settlers in the Province since the late War, have been placed 
upon Lands in that part of it which lie to the Westward of the Ceders,^ and beyond 
those Lands (excepting only Detroit and its Neighbourhood) which are granted 
in Seigneurie ; as these People are said to be of the number desirous of the Estab- 
lishment of the British Laws, It has been in Contemplation to propose to Parlia- 
ment a division of the Province, to commence from the Boundary Line of the 
Seigneurie granted to Monsieur de Longueil, and to take in all the Country to the 
Southward and Westward in the manner described in the inclosed paper. But, 
before they take" any step towards the execution of this measure, they are 
desirous of receiving the advantage of Your Lordships opinion how far it may be 
practicable or expedient ; or, whether any other line or mode of separation would 
be preferable. Your Lordship will however understand, that it is The Kings 
intention that the New Settlers in that part of the Province who now hold their 
Lands upon Certificates of Occupation, shall, at all events, be placed upon the 
same footing in all respects, as their Brethren in Nova Scotia and New Brunswick, 
by having their Lands granted to them in free and Common Soccage, with a 
Remission of Quit Rents for the first Ten Years ; and Instructions will be prepared 
accordingly, as soon as Your Lordship's opinion upon the plan abovementioned 
shall be obtained. 

With a view to the execution of the Plan in question, it will be necessary for 
you to consider, previously to your Report upon it, what sort of Civil Government 
ought to be formed for its internal arrangement, & whether the Number and 
description of the Inhabitants and other Circumstances are such as do, or do not, 
make the immediate Establishment of an Assembly within this district, practi- 
cable and adviseable. At all events It will be natural, as the greatest Part of these 
New Settlers are attached to the English l.aws, that that System should be intro- 
duced as the general Rule, with such Exceptions or Qualifications as particular 
and local Circumstances may appear to require; At the same time Your Lord- 
ship will attend to the situation to which the Old Canadian Settlers at Detroit 
would be reduced, provided it may be found cx})edient, in consequence of the 
Information which the King’s Servants expect to receive from Your Lordship, 
(and by which you will understand they mean in a great degree to be guided) to 
resist the Apjdication for any Change of the Constitution of the remaining part 
of the Province; and, Your Lordship will also consider, in case of such a deter- 
mination, in what part of the Province within the reserved limits, the Settlers at 
Detroit, if they should desire to be removed, might be accommodated with Lands 
the best suited to their advantage. 

1 am &c., 

Sydney. 


XLVIII 

DORCHESTER TO SYDNEY ® 

[Trans. : Shortt and Doughty.] 

Quebec, 8th November, 1788. 

My Lord, 

The Province of Quebec consists at present of seven districts or counties; 
Quebec and Montreal in the central parts, Gaspe at and near the mouth of the 
Saint Lawrence, and the country, west of Point au Boudet, divided into the four 
districts^ of Luneburg, Mecklenburg, Nassau, and Hesse. The Canadians, or new 
subjects, occupy the districts of Quebec and Montreal, and some are also to be 
found in the districts of Gaspe, and Hesse. The three districts of Luneburg, 
Mecklenburg, and Nassau, are inhabited only by the loyalists, or old subjects of 
the Crown. The Commerce of the country being chiefly carried on by the English 
occasions a considerable mixture of inhabitants in the towns of Quebec and 
Montreal, nearly in the proportion of one British to two Canadians. Some of 
the former are also settled at Three rivers, Terrebonne, William Henry, Saint 
Johns, and the entrance of Lake Champlain, and a small number are dispersed 

* General Haldimand. 

* The rapids on the St. Lawrence below lake St. Francis. 

■ Dar^eBter*s reply to the dispatch of September 3, 1788 (No. XLYll)* 

* The districta of Luneburg, Mecklenburg, Naaeau and Hease were erected and defined by patent 
dated July 24, 1788. (See Shortt and Doughty, op, eg., pp. 953 ff.) 
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among the Canadians in the country parishes; the fur trade has collected some 
hundreds at Detroit, as the fisheries have at the bay of Chaleurs, and other parts 
of the district of Gaspe. The proportions of British and Canadians in the two 
districts of Quebec and Montreal, exclusive of the towns, may be about one to 
forty, in the same districts, inclusive of the towns, one to fifteen, in the district 
of Hesse one to three, in the district of Gaspe two to three, and in the whole 
province, taken together, about one to five. 

A change of the laws and form of government, by the introduction of an 
Assembly, is chiefly promoted by the commercial part of the community, in the 
towns of Quebec and Montreal. The Canadian Habitants, or farmers, who may 
be stiled the main body of the freeholders of the country, having little or no 
education, are unacquainted with the nature of the question, and would, I think, 
be for, or against it, according to their confidence in the representations of 
others. The Clergy do not appear to have interfered. But the Canadian gentle- 
men in general are opposed to the measure ; they object to the introduction of 
a body of new laws, to the extent and tendency of which they are strangers; 
they express apprehensions of much disquietude among the people from the 
introduction of an assembly, and conceive that the low state of learning and 
knowledge in the country would lay them open to the pursuit and adoption of 
wrong measures, and to dangers, which a more enlightened people would not 
be exposed to. The fear of taxation, I take for granted, is among the motives 
of those, who are adverse to the change, and would no doubt strongly influence 
the sentiments of the common people, if they should come to consider the merits 
of the question. The objections, which appear to exist to a farther introduction of 
the trial by jury, arise partly from prejudice, and partly from an idea, that the 
choice would be narrow, and render it dilficult to find jurors, totally disinterested. 

In addition to these observations, it may be proper to mention, that the popu- 
lation of this country is chiefly confined to the margin of the waters from the 
western side of the gulph of Saint Lawrence in the district of Gaspe, to the 
settlements at and above Detroit, a chain of not less than eleven hundred miles ; 
and that, though the ancient settled parts of the districts of Quebec and Montreal, 
from Kamaraska to Point au Boudet (comprehending about three hundred and 
seventy miles of the above line) may find no great burthen in the expence of a 
representation, it may be otherwise with the inhabitants newly set down in 
Gaspe, Luneburg, Mecklenburg, Nassau, and Hesse, and that the inconveniences 
and charges of assembling, from parts so distant, would be increased by the 
nature of the climate, which renders the roads for several months in the year 
dilficult, if not impracticable. 

A division of the province, I am of opinion, is by no means adviseable at 
present, either for the interests of the new, or the ancient districts, nor do I see 
an immediate call for other regulations, than such as are involved in the subject 
of the general jurisprudence of the country. Indeed it appears to me, that the 
western settlements arc as yet unprepared for any organi/.aUon, superior to that 
of a county. This has lately been given to them, and will, I trust, answer their 
present wants, if I excejit Hesse, whose commercial and complicated affairs call 
for a particular provision, now under the consideration of a Committee of the 
Council. But though I hold a division of the province at present inexpedient, 
yet 1 am of opinion, that no time should be lost in appointing a person of fidelity 
and ability, in the confidence of the loyalists, to superintend, and lead them, and 
to bring their concerns with dispatch to the knowledge of government, under 
the title of Lieutenant Governor of the four western districts above named. 

Should a division of the province notwithstanding be determined by the 
wisdom of His Majesty's Councils, I see no reason, why the inhabitants of those 
western districts should not have an Assembly, as soon as^ it may be organized 
without detriment to their private affairs, nor against their having so >^uch of 
the English system of laws, as may suit their local situation, and condition. But 
in this case particular care should be taken to secure the property and 
rights of the Canadian settlers at Detroit, who, I am convinced, would not chuse 
to emigrate, though good lands might be given them in the lower P^rts of the 
province. But, should they chuse to move, it would be attended with much 
inconvenience, as would their being left insulated, and attached to the district 
of Montreal. 

With respect to proper limits for the new government, in the event ® ..T 

tion, I would recommend those described ih the annexed paper, w iic 
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comprehend all the settlements of the loyalists on the river Saint Lawrence above 
Point au Boudet, and those also lately laid out for them on the south side of 
the Uttawas river. 

I am with much respect and esteem 
Your Lordship's most obedient, and most humble servant, 

Dorchester. 

The Proposed Line of Division. 

To commence at a stone boundary on the north bank of the Lake St. Francis, 
at the cove west of pointe au Bodet, in the limit between the township of Lan- 
caster, and the scigneurie of New Longueuil, running along the said limit in the 
direction of North, thirty four degrees west, to the westernmost angle of the 
said seigneurie of New Longueuil, thence along the north western boundary of 
the seigneurie of Vaudreuil running north twenty five degrees east, until it strikes 
theOttawas River, to ascend the said river into the lake Temiscaming, and from the 
head of the said lake by a line drawn due north until it strikes the boundary line 
of Hudson's bay, including all the territory to the westward and southward of 
the said line to the utmost extent of the country commonly called or known 
by the name of Canada. 


XLIX 

GRENVILLE TO DORCHESTER 
[Trans. : Shortt and Doughty.] 

(Private and Secret) 

Whitehall, 20th Octr., 1789. 

My Lord, 

The public dispatches ^ of this date will inform your Lordship of the intention 
of His Majesty’s Servants, with respect to the plan to be proposed in Parliament 
for altering the present Constitution of Canada. — 1 feel that it is due to your 
Lordship, that 1 should inform you of the grounds on which this resolution has 
been adopted, in a more particular manner than the nature of a public dispatch 
appears to admit ; and, for that purpose, I inclose to your I.ordship in confidence, 
a paper * containing the heads of those suggestions, on which the present measures 
are founded. I am persuaded that it is a point of true Policy to make these 
Concessions at a time when they may be received as matter of favour, and when 
it is in Our own power to regulate and direct the manner of applying them, 
rather than to wait 'till they shall be extorted from us by a necessity which shall 
neither leave us any discretion in the form, nor any merit in the substance of 
what We give. 

I am ignorant how far your Lordship's Opinion coincides w ith the ideas stated 
in the inclosed paper. One point I observe, and have alluded to in my public 
Letter, on which you have stated Objections; but I think they are such as 
apply to the present state of the Province, rather than to wdiat it would be under 
a different form of Government. 

With regard to the remainder, it w^ould certainly give me great satisfaction 
if I could find the opinions which I entertain confirmed by your Lordship’s 
experience and knowledge of the Subject. 

But, in all events, I have not the smallest doubt of your Lordship’s wish to 
co-operate in carrying into execution, in the most advantageous manner, that 
Plan which Parliament shall ultimately adopt, on a subject which has been so 
long before them ; and 1 trust you will see the importance in this point of view, 
of your delaying your visit to this Country, 'till after the new Government 
shall have been put in motion. 

There is one subject adverted to in the paper which I now enclose, of which 
no mention is made, either in the BilP now transmitted to your Lordship, or 
in the dispatch which accompanies it. What I mean is, the suggestion relative 
to the possibility of making such reservations of Land adjacent to all future 
Grants, as may secure to the Grown a certain and improving Revenue. — 

^ See No. L. William Wyndham Grenville, afterwards lord Grenville, succeeded Sydney as secretary 
for the home department in June, 1789. ■ Shortt and Doughty, eit,, pp. 970 fl. 

* The first draft of the constitutional act of 1791. It is given in Shortt and Doughty, op. cif., pp* 
992 ff. 
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Measure, which, if it had been adopted when the Old Colonies were first settled, 
would have retained them to this hour in obedience and Loyalty. I confess that 
I am very particularly anxious to find myself sufficiently informed to be able to 
recommend to His Majesty, the adoption of some system of this nature, in His 
remaining Colonies, and I should therefore feel myself obliged to your Lordship, 
if you would consider it with attention, and state to me your Sentiments, both 
as to the general principle, and as to the best mode of carrying it into effect, in 
the different Provinces under the King’s Government in North America. 

Your Lordship will perceive, by the different accounts, which you will receive 
from Europe, that the state of France is such, as gives Us little to fear from 
that quarter in the present moment. The opportunity is therefore most favour- 
able for the adoption of such measures as may tend to consolidate Our strength, 
and increase our resources, so as to enable Ourselves to meet any efforts that the 
most favourable event of the present troubles can ever enable her to make. 

I am, &c., 

W. W. Grenville. 


L 

GRENVILLE TO DORCHESTER 
[Trans. : Shortt and Doughty.] 

Whitehall, 20th Octr., 1789. 

My Lord, 

It having been determined to bring under the consideration of Parliament 
early in the next Session the propriety of making farther provision for the good 
government of the Province of Quebec, I enclose to your Lordship the draught 
of a Bill * prepared for this purpose. 

His Majesty’s Servants are desirous, before this Plan shall be proposed to 
Parliament, to avail themselves of such observations upon it as your Lordship’s 
experience and local knowledge may suggest. It is probable that Parliament 
may not meet till towards the end of January next, and that there will therefore 
be full time for me to receive your Lordship’s answer to this dispatch with such 
remarks as may occur to you on the proposed Bill, and with such information 
as may be necessary to enable me to supply those particulars of detail which 
are now left in blank. 

Your Lordship will observe that the general object of this plan is to assimilate 
the Constitution of that Province to that of Great Britain, as nearly as the differ- 
ence arising from the manners of the People and from the present Situation of the 
Province will admit. 

In doing this a considerable degree of attention is due to the prejudices and 
Riabits of the French Inhabitants who compose so large a proportion of the 
community, and every degree of caution should be used to continue to them 
the enjoyment of those civil and religious Rights which were secured to them by 
the Capitulation of the Province, or have since been granted by the liberal and 
enlightened spirit of the British Government. 

This consideration has had a great degree of weight in the adoption of the 
plan of dividing the Province of Quebec into two Districts which are to remain 
as at present under the administration of a Governor General, but are each to 
have a Lieut. Governor and a separate Legislature. 

The King’s Servants have not overlooked the reasons urged by your Lordship 
against such a separation,^ and they feel that w^hilc Canada remained under its 
present form of Government greqt weight would have been due to those sug- 
gestions; but when the resolution was taken of establishing a Provincial Legis- 
lature, to be constituted in the manner now proposed, and to be chosen in part 
by the People every consideration of policy seemed to render it desirable that the 
great preponderance possessed in the Upper Districts by the King’s antient 
Subjects, and in the lower by the French Canadians should have their effect and 
operation in separate Legislatures ; rather than that these two bodies of People 
should be blended together in the first formation of the new Constitution, and 
before sufficient time has been allowed for the removal of antient prejudices, 
by the habit of obedience to the same Government, and by the sense of a common 
interest. 


‘ See note 3 of preceding page. 


* See No. XLVin. 
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With respect to the intended Boundaries of these Provinces a blank is left in 
the Bill in order that your Lordship may, with the assistance of the Surveyor 
General, who is now in Quebec, consider of such a description of those Boundaries 
as may be sufflciently intelligible and certain, so as to leave no room for future 
difficulties on that subject. The division between the two Provinces is meant 
to be the same as is mentioned to your Lordship in Lord Sydney’s Letter of 
3d Sept., 1788, with the alteration suggested by your Lordship in your Letter 
of the 8th November following.^ 

There will however be a considerable difficulty in the mode of describing the 
Boundary between the District of Upper Canada and the Territories of the 
United States. As the adhering to the Line mentioned in the Treaty with 
America would exclude the Posts which are still in His Majesty’s Possession, 
and which the infraction of the Treaty on the part of America has induced His 
Majesty to retain, while on the other hand the including them by express words 
within the Limits to be established for the Province by an Act of the British 
Parliament would probably excite a considerable degree of resentment among 
the Inhabitants of the United States, and might perhaps provoke them to 
measures detrimental to Our Commercial Interests. Possibly the best solution 
for this difficulty might be to describe the Upper District by some general words 
such as ’’All the Territories, &c., &c., &c., possessed by and subject to His 
Majesty, and being to the West or South West of the Boundary Line of Lower 
Canada, except such as are included within the present Boundaries of the. Govern- 
ment of New Brunswick. 

In settling this point of the Boundaries it will also be a question, whether 
the Fishing Settlement in Gasp6 may not with advantage be annexed to the 
Government of New Brunswick rather than to be left as a part of that of Lower 
Canada under the system now proposed to be established particularly as the 
local Circumstances of that District might render a representation of it in an 
Assembly at Quebec extremely difficult if not impracticable. 

The Legislature in each of the Two Provinces is intended, as your Lordship 
will observe from the draught of the Bill, to consist of His Majesty represented 
by His Governor, or Lieutenant Governor, a Legislative Council, and a House 
of Assembly. 

It is intended to separate the Legislative from the Executive Council, and to 
give to the Members of the former a right to hold their Scats during their I-ife 
and good Behaviour, provided they do not reside t)ut of the Province, or attach 
themselves to any Oath of allegiance or Obedience to the United States, or to 
any other Foreign Power. 

It is the King’s farther intention to confer upon the Persons whom he shall 
distinguish by calling them to His Legislative Council some mark of Honour, 
such as a Provincial Baronetage either personal to themselves, or descendible to 
their Eldest Sons, in lineal Succession. 

A great accession of wealth to the Provinces might f)robably induce his Majesty 
at a future period to raise the most considerable of these Persons to a higher 
degree of Honour, but this could certainly not be done with propriety under the 
present Circumstances. 

The Object of these regulations is both to give to the Upper branch of the 
Legislature a greater degree of weight and consequence than was possessed by 
the Councils in the Old Colonial Governments, and to establish in the Provinces 
a Body of Men having that motive of attachment to the existing form of Govern- 
ment, which arises from the possession of personal or hereditary distinction. 

It will be very necessary that great attention should be paid to the choice of 
those Persons who are to be placed in this situation in the first instance, and of 
those whom His Majesty may be advised from time to time to add to that num- 
ber ; and as your Lordship’s long knowledge of the Province and of the Individuals 
who compose the higher classes of the Community, must render your Lordship 
more particularly competent to such a Selection, I must desire that your Lord- 
ship will consider this point with that degree of attention to which its importance 
entitles it, and that you will state to me the names of those Persons whom you 
may think fit objects of the King’s favor in this respect, in each of the Two 
Provinces intended to be formed. 

In the draft of the Bill which 1 enclose, a blank is left for that which is to be 
fixed as the smallest number of which the Councils are respectively to be com- 
> See Nob. XLTU and XLVHI. 
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posed. It is certainly desireable that this number should not be made too large 
in the first instance, as it would be easy for His Majesty to add to it whenever 
it may be found expedient, while on the other hand the calling improper Persons 
to the Council, in order to make up the number required by the Bill would under 
the system now proposed be productive of permanent inconvenience and mischief 
to His Majesty’s Government. 

Of this point also your Lordship must unquestionably be the best Judge, 
and I shall be anxious to learn your Sentiments upon it. My present idea, founded, 
however, rather on conjecture than on any satisfactory information, would be 
that the Legislative Council in Upper Canada should hot consist of less than six 
Members, and in lower Canada of not less than Twelve ; and that the selection 
of these Persons should be made with a view to encreasing the number by some 
addition at no very distant period, as a mark of His Majesty’s favor to those 
Persons whose Conduct may be found to entitle them to it. 

Your Lordship will also state to me for His Majesty’s information, the number 
and names of those Persons whom you may think proper to recommend to His 
Majesty for Seats in the Executive Council. 

It is by no means intended that the Members of the Legislative Council 
should be excluded from this Body, or that it should on the other hand be wholly 
composed of Persons of this description. It may be adviseable that some of the 
Persons named to the Executive Council in one of tlie Districts, should also be 
admitted to the same distinction in the other. 

In providing for the establishment of a House of Assembly in each of the Two 
Provinces, the first question of detail which occurs is that of the Numbers of 
which these Bodies should consist, and of the manner in which they should be 
elected ; particularly with respect to the division of the Provinces into Counties 
or Districts, and to the relative projmrtion of Representation to be allowed to 
the Towns. 

The decision of these points must necessarily depend on local knowledge: 
They are therefore left in blank in the Draft of the Bill, and I must desire your 
Lordship’s opinion upon them. I am not sutliciently informed whether the 
present Division of the Counties would be well adapted to the Object in question, 
or whether a subdivision into Parishes or Districts would be more desireable. 

I enclose for your Lordshifi’s information a Paper delivered to me by Mr. 
Lymburner,^ containing a Plan of Hepresentalion for the Province ; but as far 
as 1 am at all enabled to form an Opinion on the Subject, that plan appears to 
me to be liable to great objection. 1 also transmit a plan for the same purpose 
framed by the Board of Trade in 1765.^ 

The next point to be considered is the Qualifications of the Electors, and of 
the Persons to be elected in each of the Provinces. This is also in great measure 
a point of local detail, depending on the condition & circumstances of ttie different 
Classes of the Inhabitants of the Provinces; and on which His Majesty’s Servants 
are therefore desirous of receiving your Lordship’s Opinion. In the margin of 
the Bill which I now transmit, I have marked the suggestions which have been 
made to me on this Subject ; but I do not feel myself enabled, without farther 
information, to form any satisfactory Opinion upon them. 

The remaining Glauses of tile Bill do not seem to require much particular 
discussion in this Letter; Your Lordship will observe by the 27th Clause, that 
it is intended to continue all the existing Laws of the Province untill they shall 
be repealed or varied, by the Legislatures of the respective Provinces. An ex- 
ception is however made and there is a Clause left in blank for the insertion 
of such Commercial Regulations, if any, which it may be thought expedient to 
introduce, as exceptions to the Canadian Laws, respecting Property and Civil 
Rights, previous to investing the Assembly in Lower Canada with a right to 
negative all future changes which may be proposed. . . , , 

This is a point which is now under the consideration of His Majesty s Law 
Servants, but as it is probable that I shall receive your Lordship’s answer to 
this dispatch before it may be necessary to come to a final decision on this Sub- 
ject, I shall be glad to be furnished with any suggestions which may occur to 
your Lordship upon it, as likely to conduce to the advancement and security 
of the Commercial Interest of this Kingdom, and that of the Province as con- 
nected with it. . . * # 

The Clause enabling Persons to commute the holding of their Lands into free 
* See No. XLIV, * This date riiould be 1769. (See Shortt and Doughtj, pp. 991, note 2.> 
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and coition Soccage is conformable to what your Lordship has recommended 
with respect to the Upper Districts, and it seems a measure of good policy to 
extend the same principle to the lower parts of the Province, as far as the pre- 
judices of the French Inhabitants will allow. 

I should wish to know your Lordship's sentiments with respect to the time 
which might be most convenient for the commencement of this new System, 
supposing the Bill to be passed in the next Session of Parliament. 

1 am, &c., 

W. W. Grenville. 


LI 

DORCHESTER TO GRENVILLE 
[Trans. : Short! and Doughty.] 

Quebec, 8th February, 1790. 
Sir, 

I received the triplicate of your dispatch ^ No. 2 on the 20th of last month, 
and avail myself of the first opportunity to submit to His Majesty’s Ministers 
such observations on the proposed Bill, as occur to me in the moment. 

The inclosed Draught * comprehends the corresponding alterations, engrafted 
upon the Bill, transmitted in your letter. 

The attainment of a free course of Justice throughout every part of His 
Majesty’s possessions, in the way least likely to give umbrage to the United 
States, appears to me very desirable. For this reason tlie Boundaries of the two 
proposed Provinces are described by a precise Partition line only of the Country 
of Canada, with the Addition of such general words, as 1 hoped might include 
the Territories .subject to, or possessed by. His Majesty, to the southward of the 
forty fifth degree of North Latitude on the side of Lake Cliarnplain, as well as 
on the side of Oswego, Niagara, Detroit, and Michilimakinac, corresponding as 
nearly as could be, with the idea expressed in your letter. But upon consulting 
the Chief Justice, relative to the operation of this description of the Boundary, 
1 find, that he does not think it will answer the desired end. 

The district of Gasp6 it seems best for the present to leave annexed to the 
Province of Lower Canada, on account of its commercial connection with this 
province, and because, notwithstanding its distance, the communication of it 
with Quebec by water, is easier than its access to the seat of the Government of 
New Brunswick, in the present condition of that province ; the more so, as the 
difficulty of a representation from that District, in an Assembly at Quebec is 
greatly diminished, by the opening left in the Bill for non residents of any district 
being elected Representatives thereof. 

But the Bay of Chaleurs being subject to different Governments, particularly 
during the present uninhabited state of that part of New Brunswick, gives an 
opportunity to ill disposed persons to elude the controul of the law, to the detri- 
ment of the Fisheries, and good order; a clause to remedy this Evil is therefore 
inclosed, which, if approved of, may be introduced into the Bill, as an addition 
to the second clause. 

Many advantages might result from an hereditary Legislative Council, dis- 
tinguished by some mark of honor, did the condition of the country concur in 
supporting this dignity ; but the fluctuating state of Property in these Provinces 
would expose all hereditary honours to fall into disregard ; for the present there- 
fore it would seem more advisable to appoint the members during life, good 
behaviour, and residence in the province. The number for Upper Canada to be 
not less than seven, and for Lower Canada not less than fifteen, to be encreased 
by His Majesty, as the wealth and population of the Country may require. To 
give them as much consequence as possible, in the present condition of the Pro- 
vince, they should be selected from among the men of property, where talents, 
integrity, and a firm attachment to the Unity of the Empire may be found. 
I shall take the first opportunity of communicating the names of such persons, 
as appear to me the fittest objects of this description. 

The House of Assembly for Upper Canada might consist of not less than 


> See No. L. 


* Printed in Shorlt and Doughty, pp. 1006 fl. 
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Sixteen, and that for Lower Canada of not less than thirty members, or nearly 
double in number to the Legislative Councils, to be augmented also in proportion 
to the Population of the Country. 

As far as I can judge at present it might be advisable to give the Towns of 
Quebec and Montreal in Lower Canada, a representation of four members each, 
and two to the Town of Three Rivers, dividing the Country Parishes thereof 
into twenty Circles, to send one member each. In Upper Canada the four districts 
of Luneburg, Mecklenburg, Nassau, and Hesse, to furnish four members each, 
and hereafter to be subdivided into as many Circles and Towns, as their condition 
may require. But the present time is too short to enter into a more minute 
detail, for which reason it is proposed to fix only the smallest number of Members 
in the Bill, and to leave the actual subdivision and apportionment, necessary for 
an equal representation, to be ascertained by the Lieutenant Governors, with the 
advice of the Executive Councils, of the respective Provinces, under authority 
for that purpose from His Majesty. 

The qualification of Electors, and persons to be Elected, as to birth, has been 
extended to inhabitants of the Provinces before and since the conquest, because 
they may be considered upon an e(]ual footing with the natives, and to foreigners 
naturalized, because an accession to the Province of light and property from 
abroad is desirable, and not likely to injure the King’s interest, under the guards 
proposed. 

The disqualifications of Persons, attainted for Treason, and Felony, Deserters 
from the Militia when called out into service, and Bankrupts, until the full 
payment of their debts, have been added to the fourteenth clause, as a check 
to these evils, and from a persuasion, that persons of that description are not 
entitled to any political honors or consequence. 

On the expediency of inserting any commercial regulations, as exceptions 
to tlie Laws of Canada, previous to investing tlie Assembly in Lower Canada 
with a right to negative all future changes, I regret that the complicated and 
professional nature of the subject, prevents my forming any other than a general 
opinion, that whatever regulations of this sort shall be thought i)roper to be 
adopted, should be enacted Specially, unfolded to the people, and not introduced 
in bulk, and by general description. 

The introduction of a Soccage Tenure I think necessary in the upper country, 
and advisable in every part of the province, and this free of Quitrents from all, 
holding no more than one thousand acres, as recommended in my letter to Lord 
Sydney No. 18. And the Quitrent, which it may be judged proper to lay on large 
Tracts, should be given up to the Provincial Governments for their Support, 
that all seeds of discord between Great Britain and her Colonies may be pre- 
vented. And independent of this important consideration perhaps the true 
principle of QEconomy is rather to obviate the necessity of sending money Abroad, 
than to bring home any from Quitrents or Duties of any Kind. 

I take for granted, that the benefits, arising to the subject, from a change 
of the tenure in Fief to that in Common .Soccage, are meant to run throughout, 
as from the King to His Tenant, so from the latter to all his Under-tenants, at 
the time of change ; Otherwise the advantages will be confined to a few, and an 
interest created unfriendly to the improvement of the country. Some alterations 
have been made in the clause relative to this point, with a view of clearing doubt 
upon the subject. 

The commencement of the operation of the Act, as to every part, excepting 
only the issuing the Writs of Election, and calling together the Houses of Assembly 
of the respective Provinces, has been fixed at such time, as may be declared by 
His Majesty, with the advice of His Privy Council, not later than Six months 
after the notification of the Act in this Country, which I think will allow time 
sulTlcient for all necessary arrangements, as to these points. ^ 

But for the Convocation of the Assemblies a more distant period appears to be 
necessary, for the reasons above stated. As soon as the proper plans for ^eir 
organization shall have been prepared. His Majesty may order the Asseniblies 
to be convened, as soon as convenient, previous to the first of January, l/U-c, 
as suggested in the thirty first clause of the Bill, to which is likewise added a pro- 
posal for the temporary Government of the two Provinces in the intervm, by i 
Lieutenant Governors, and Legislative Councils thereof, According to the moaei 
of the Quebec Bill. r- ^ a * 

Should this be approved, the Royal indulgence of returning to Englan or 
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a few months on my private Affairs, would give me an opportunity to lay before 
His Majesty’s Ministers all further explanations in my power on this subject. 

Before 1 conclude, 1 have to submit to the wisdom of His Majesty’s Councils, 
whether it may not be advisable to establish a General Government for His 
Majesty’s Dominions upon this Continent, as well as a Governor General, whereby 
the united exertions of His Majesty’s North American Provinces may more 
effectually be directed to the general interest, and to the preservation of the 
Unity of the Empire. 

I inclose a copy of a letter from the Chief Justice, with some additional clauses, 
upon this subject,^ prepared by him at my request, together with his draught 
of an other proposed addition to the Bill, to provide for the trial of foreign treason 
and murder, as also a copy of his letter respecting the operation of the Boundary, 
as described in the Bill, with his idea of the Addition necessary to give free scope 
to our Courts of Justice. The clause above referred to under the letter B was also 
prepared by him at my request. 

I am with much respect and esteem. Sir, 

Your most obedient, and most humble servant, 

Dorchester. 


LII 

CHIEF JUSTICE SMITH TO DORCHESTER 
[Trans. : Shortt and Doughty.] 

Quebec, 5th February, 1790. 

My Lord, 

The clause inclosed for the Trial of extraprovincial offences af)pears to me 
to be necessary to encourage that spirit of Enterprize, which leads our people 
in the Fur Trade to explore the Depths of this Continent, and has carried them 
almost over to the Eastern shores of the Pacific Ocean. This Commerce, else- 
where wearing out, by the encreased Population of the northeastern parts of 
the antient Continent, will soon become the monopoly of our nation. I have 
couched it in terms least likely of any that occur to me, to excite the Jealousy 
of our Neighbours. 

The Bill with the other additions for the intended Reforms in this Country 
left to be supplied by Your Lordship’s local Experience, greatly improves the 
old model of our colonial Governments ; for even those called the Royal Provinces, 
to distinguish them from the Proprietary and chartered Republics of the Stuart 
Kings had Essential Faults, and the same general tendency. 

Mr. Grenville’s plan will most assuredly lay a foundation for two spacious 
populous and flourishing Provinces, and for more to grow out of them ; and com- 
pose, at no remote period, a mass of Power very worthy of immediate attention. 

I miss in it however, the expected Establishment to put what remains to Great 
Britain of Her Antient Dominions in North America, under one general direction, 
for the united interest and safety of every Branch of the Empire. 

The Colonies of England were flourishing Colonies. It was the natural effect 
of the connection, the Character of the People, and the Genius of the English 
Constitution. Our’s will be so too. But that prosperity may be their ruin. And 
I trust in God that the wisdom, which is dictating the new Arrangements for us, 
will perfect its work, by a system to prevent our repeating the Folly, that has 
plunged the several parts of the Continent into poverty and distress. 

Native as I am of one of the old Provinces,® and early in the public service 
and Councils, I trace the late Revolt and Rent to a remoter cause, than those 
to which it is ordinarily ascribed. The Truth is that the Country had outgrown 
its Government, and wanted the true remedy for more than half a century before 
the Rupture commenced — ^To what period it continued to be practicable is 
problematical, and need not now be assigned. 

To expect wisdom and moderation from near a score of Petty Parliaments, 
consisting in effect of only one of the three necessary branches of a Parliament, 

See Nob. LII and un. 

* Chief justice Smith was bom in New York. He was a member of the council of New York state 
before the American rerolution. 
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must, after the light brought by experience, appear to have been a very extrava- 
gant Expectation. So it has been to my view above twenty years, and I did not 
conceal it. 

My Lord, an American Assembly, quiet in the weakness of their Infancy could 
not but discover in their Elevation to Prosperity, that themselves were the sub- 
stance, and the Governor and Board of Council mere shadows in their political 
Frame. All America was thus, at the very outset of the Plantations, abandoned 
to Democracy. And it belonged to the Administrations of the days of Our 
Fathers to have found the Cure, in the Erection of a Power upon the Continent 
itself, to controul all its own little Republics, and create a Partner in the Legisla- 
tion of the Empire, Capable of consulting their own safety, and the common 
welfare. 

To be better understood by your Lordship I beg leave to put a paper under 
this cover,^ in the form of additions to the present proposed Bill, partly suggested 
by the necessity of something to give a real and useful significancy to Your 
Lordship’s nominal commarid of more Provinces than this.* 

As to the moment for commencing such an Establishment, that certainly 
must be the worst, when it shall be most wanted. And since its Erection will 
speak Intentions, and may give Umbrage, that will be the best time, in which 
that Umbrage shall excite the least apprehension. 

The Debility of our Neighbours is notorious, nor can be succoured during the 
Distractions of France, and the consternation Spread by those Distractions 
through all Europe. 

Here in these provinces, where it is of much consequence, to set out with good 
habits, what juncture can be so favourable, as when the thousands thrown into 
them, under Your Patronage and Direction, have their Loyalty confirmed by 
Resentments for their Sufferings; and so are disposed to take, and especially 
from Your hand, whatever the wisdom of Great Britain shall prescribe, as a Gift 
of her Benevolence. 

As to Canada, I meant that part of it to become Lower Canada, the Biasses 
in it, if there arc any remaining, to the Stock, from which it was severed, are 
become perfectly harmless, by that Body of English Loyalty Your Lordship has 
planted in the West — By their aversion to share in the Burdens and Miseries 
of the Revolted Colonies, and by the growing Discernement, that our safety and 
Prosperity is only to be found in the Commerce and Arms of Great Britain. 

1 am old enough to remember, what we in the Maritime Provinces ® dreaded 
from this French Colony in the North, and what it cost to take away that dread, 
which confined our Population to the Edges of the Atlantic; and my mind is 
therefore carried, under such an Administration as the present one, into a strong 
Persuasion, that nothing will be neglected to enable Great Britain, so to serve 
herself of that Power, she already possesses here, as to check any Councils to be 
meditated to her Detriment, by the new Nation she has consented to create. 
She may do more ; but this is out of ray province. 

So much, my Lord, You’ll forgive me. I could not repress what I owed to 
the vindication of my Zeal, in the sacrifice of my fortune for the British Interest, 
and as I think still for the best Interests too of the Country of my Birth. Most 
of all I owed it to my Sovereign, in whose Grace I found a Relief at the end of 
the Storm. 

With a deep and grateful sense of all Your kindnesses and the honour of your 
request of my poor abilities, upon questions of so great magnitude and con- 
sequence. 

I am. My Lord, with the highest respect and esteem,^ 

Your Lordship’s most humble and most obedient Servant, 

(Signed) Wm. Smith. 


* Sec April 15, 1786, for Dorchester’s commiBBion as governor of all British North 

Ajnerica. 

* i. e. the maritime provinoeB of the former British colonieB. 



192 


CONSTITUTIONAL DOCUMENTS OF CANADA 


[1774- 


LIII 

PROPOSED ADDITIONS TO THE NEW CANADA BILL FOR A 
GENERAL GOVERNMENT 
[Trans. : Shortt and Doughty.] 

And to provide still more effectually for the Government safety and prosperity 
of all His Majesty's Dominions in 'North America, and firmly to unite the several 
branches of the' Empire. 

( 1 ) Be it also enacted by the same authority that there shall be (with a Governor 
General) a Legislative Council and a General Assembly for all His Majesty’s 
Dominions and the Provinces whereof the same do now or may hereafter consist 
in the parts of America to the Southward of Hudson’s Bay, and in those seas to 
the Northward of the Bermuda or Somers Islands ; And that His Majesty, His 
Heirs and Successors shall have power by and with the advice and consent of 
the said Legislative Council and General Assembly to make laws for the peace, 
welfare and good Government of all or any of the said Provinces and Dominions: 
And that such Laws being passed by the said Legislative Council and General 
Assembly and being assented to by His Majesty, His Heirs and Successors, or 
being assented to in His Majesty’s name by the Person appointed or to be ap- 
pointed Governor General of the Provinces and Dominions aforesaid, or such 
person as may be appointed by the Crown to exercise the powers of Governor 
General on the death or absence of such Governor General, shall be valid and 
binding on the inhabitants of the said Dominions or such part thereof as shall 
for that purpose be expressed. 

(2) And be it enacted by the same authority that such Legislative Council 

may be composed of at least Members from each of the said Provinces 

to be appointed as His Majesty by His Royal Instructions to the Governor 
General for the time being shall authorize and "direct, who shall hold their several 
places in the said Council for Life subject nevertheless to such terms and condi- 
tions as are herein before declared to be annexed to the trust and station of a 
member of the Legislative Council of either of the said Provinces of Upper & 
Lower Canada, and saving to His Majesty’s Governor General or the Person 
upon whom that trust by His Majesty’s appointment may devolve, power and 
authority from time to time by an instrument under the Great Seal to be created 
for the British Dominions in North America, to constitute, appoint and remove 
the Speaker of such Legislative Council. 

(3) And be it also enacted by the same Authority that such General Assembly 
may be composed of such persons as may be elected by the majority of the 
House of Assembly of the Province for which they serve to be manifested by 
Triplicate Instruments under the hand and seal of the Speaker thereof to the 
Governor General, the Speaker of the Legislative Council, and the Speaker of 
the General Assembly. 

(4) And be it also enacted by the same authority that to give any Acts of the 
said Governor General, Legislative Council and General Assembly, the force 
and authority of a Law, the same shall have been assented to in the said Legisla- 
tive Council by the majority of the voices forming a house of Council, according 
to His Majesty’s appointment thereof, and shall have been assented to in the 
said General Assembly by such and so many Voices as will make it the Act of 
the majority of the Provinces, having right to be represented in the said General 
Assembly, and it shall be a house of General Assembly as often as there shall be 
assembled one or more members duly elected by each of the Assemblies of the 
said Provinces or of the greater number of such provinces. 

(5) And be it further enacted by the same authority that it shall be lawful for 
His Majesty, His Heirs and Successors to authorize and direct His Governor 
General for the time being or the Person upon whom that trust by His Majesty’s 
Appointment may devolve, in His Majesty’s name and by an instrument under 
the great seal of the British Dominions in North America to summon and call 
together such General Assemblies in such manner as His Majesty shall be pleased 
to signify and command by His Royal Instructions to such Governor General. 

(6) And be it also enacted by the same authority that the Governor General 
under such instructions as he may have received from His Majesty may assemble 
the said Legislative Council and General Assembly where, and prorogue and 
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dissolve them, when and as often as he shall judge it necessary, Provided always 
and be it enacted that they shall be called together one at least in every two years, 
and continue to have the right of sitting seven years from the Teste or day of 
the process or summons for their election unless they shall be sooner dissolved 
by the Authority aforementioned. But no Member either of the said Legislative 
Council or General Assembly shall be permitted to sit or vote in the General 
Legislature untill he shall have taken such Oaths as hereinbefore directed to be 
taken by the Members of the Legislative Council and Assembly of Upper or 
Lower Canada, or not being an Inhabitant of either of the said Provinces last 
mentioned such other oaths and qualifications as are taken to become a Member 
of the Parliament of Great Britain as by His Majesty’s Instructions shall be 
directed and required. 

(7) And be it also enacted by the same Authority that whenever any Bill 
which has been passed by the said Legislative Council and by the said General 
Assembly shall be presented for His Majesty’s Assent to the Governor General 
for the time being or the Person exercising that trust under His Majesty’s 
Authority, it shall and may be lawful for such Governor General or other person 
exercising the said trust, at his discretion, subject nevertheless to such Instruc- 
tions as he may from time to time receive from His Majesty, His Heirs and 
Successors, either to declare His Majesty’s assent to such Bill, or to declare 
that he withholds such assent, or that he reserves the said bill untill His 
Majesty’s Pleasure shall be signified thereon. And no Bill so to be presented and 
not assented to in manner aforesaid shall have the force of a Law. 

(8) And be it further Enacted by the same Authority that nothing in this Act 
contained shall be construed to prevent His Majesty from appointing, erecting, 
and constituting such general and executive Council and Councils as he may 
judge proper for the said provinces and Dominions in general, and Any other 
Ollice, in His Royal Jud^ent and discretion requisite for the said general 
Government; or from nominating and appointing thereto from time to time, 
such persons as he shall think fit to compose the same Executive Council, or to 
execute such offices or from removing therefrom any person or Persons whom 
he may think fit to remove. 

(9) And be it also Enacted by the same Authority that it shall and may be 
lawful for His Majesty to give Authority to his said Governor General, or the 
person exercising that trust, on his arrival in either of the provinces within his 
commission, to assume the authority and to perform all the duties and functions 
which the Lieutenant Governor thereof, might exercise and perform; and the 
powers and authority of such Lieutenant Governor shall be suspended & so 
continue during the time of the Governor General’s being within the same pro- 
vince ; and that it shall also be lawful for His Majesty to give to the said Governor 
General for the time being, tho’ absent in some other province of His General 
Government, authority respecting any act of any of the Provinces of such nature 
and tendency as His Majesty may see cause by His Royal Instruction to describe, 
to suspend the execution of such Act until His Majesty’s Pleasure shall be 
signified respecting the same; to which end it shall be the duty of the person 
administering the Government in every Province subject to the Governor 
General’s Authority, to transmit to him a copy of every bill to which he has 
assented as soon as possible after the enacting of the same into a law ; and shall 
upon the suspension thereof by the Governor General immediately cause the 
same to be made known by proclamation under the ^eat seal of his Province 
in the manner most effectual for making the same universally known to the In- 
habitants of the same Province, and all others whom the same may concern. 

(10) And be it further enacted by the Authority aforesaid, that nothing in 
this Act contained shall be interpreted to derogate from the rights and Preroga- 
tives of the Crown for the due exercise of the Royal and executive authority 
over all or any of the said Provinces ; or to derogate from the Legislative Sove- 
reignty and Supremacy of the Crown and Parliament of Great Britain ; but the 
Acts of Legislation of either of the said Provinces, as well as the Acts of the 
Governor General and the Legislative Council and General Assembly so to be 
made, shall be subject to the Royal dis-aUowance as exercised heretofore respect- 
ing the laws of any of the British Provinces, and the said Dominions and all the 
Provinces into which they may be hereafter divided shall continue and remain 
to be governed by the Crown and Parliament of Great Britain as the supreme 
Legislature of the whole British Empire. 

O 
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LIV 

THE CONSTITUTIONAL ACT 17911 
(31 George III., c. 31.) 

An Act to repeal certain parts of an Act, passed in the fourteenth year of His 
Majesty's reign^ intituled ''An Act for making more effectual provision for the 
Government of the Province of Quebec, in North America," and to make further 
provision for the Government of the said Province, 

Fieamble. Whereas an Act was passed in the fourteenth year of the reign of his present 
14 Geo. Ill, Majesty, intituled “An Act for making more effectual provision for the Govem- 
eap. 83 xecited! ment of the Province of Quebec, in North America” : And whereas it is expedient 
and necessary that further provision should now be made for the good Govern- 
ment and prosperity thereof: May it therefore please your most Excellent Majesty 
that it may be enacted ; and be it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and Temporal, and 
Commons in this present Parliament assembled, and by the authority of the 
So of same, that so much of the said Act as in any manner relates to the appointment 
ndted Actas of a Council for the affairs of the said Province of Quebec, or to the power given 
rdatoB to the by the said Act to the said Council, or to the major part of them, to make ordi- 
of for ii^ii^es for the peace, welfare, and good Government of the said Province, with 
Quebec, or its the consent of His Majesty's Governor, Lieutenant-Governor, or Commander in 
powen repealed. Chief for the time being, shall be, and the same is hereby repealed. 

II. And whereas his Majesty has been pleased to si^ify, by his message to 
both Houses of Parliament, his Royal intention® to divide his Province of 
Within each of Quebec into two separate Provinces, to be called the Province of Upper Canada 
theintoded and the Province of Lower Canada: Be it enacted by the authority aforesaid, 
^riSaUve within each of the said Provinces respectively a Legislative 

Ooimoii and Council and an Assembly, to be severally composed and constituted in the 
AaBembiy to manner hereinafter described ; and that in each of the said Provinces respectively, 
byw?^5iS Majesty, His Heirs, and Successors, shall have power during the continuance 
^ His Majesty of this Act, by and with the advice and consent of the Legislative Council and 
may make laws Assembly of such Provinces respectively, to make laws for the peace, welfare 
^^^mLuf^e Government thereof, such laws not being repugnant to this Act; and 

that all such laws being passed by the Legislative Council and Assembly of either 
of the said Provinces respectively, and assented to by His Majesty, His Heirs 
or Successors, or assented to in His Majesty’s name by such person as His Mgjesty, 
His Heirs or Successors, shall from time to time appoint to be the Governor or 
Lieutenant-Governor of such Province, or by such person as His Majesty, His 
Heirs or Successors, shall from time to time appoint to administer the Govern- 
ment within the same, shall be, and the same are hereby declared to be, by 
virtue of and under this Act, valid and binding, to all intents and purposes 
whatever, within the Province in which the same shall have been so passed. 

His Majesty HI. And be it further enacted by the authority aforesaid, that for the purpose 
^orize of constituting such Legislative Council, as aforesaid, in each of the said Provinces 
respectively, it shall and may be lawful for his Majesty, his heirs, or successors. 
Governor of by an instniment under his or their sign manual, to authorize and direct the 
each Province Governor or Lieutenant-Governor, or person administering the Government, in 
each of the said Provinces respectively, within the time herein after mentioned, 
the Legislative in His Majesty's name, and by an instrument under the Great Seal of such 
Oooncil. Province, to summon to the said Legislative Council, to be established in each 
of the said Provinces respectively, a sufficient number of discreet and proper 
persons, being not fewer than seven, to the Legislative Council for the Province 
of Upper Canada, and no fewer than fifteen to the Legislative Council for the 
Province of Lower Canada; and that it shall also be lawful for his Majesty, his 
heirs or successors, from time to time, by an instrument under his or their 
sign manual, to authorize and direct the Governor or Lieutenant-Governor, or 
person administering the Government in each of the said Provinces respectively 
to summon to the Legislative CouncQ of such Province in like manner such other 

* The events which led to the passiiig of this act an outlined in the pnvious documents. The 
debates aie in Hansard, vols. zzviii and zzix. 

s This intention was carried out by an OEde^in-counoil dated August 24, 1791. (See Doughty and 
McArthur, Document rdating to the CorutUtaUmal History of Canada, Canadian Archives 1914, p. 8.) 
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persons as his Majesty, his heirs or successors, shall think fit; and that every 
person who shall be so summoned to the Legislative Council of either of the said 
Provinces respectively, shall thereby become a member of such Legislative 
Council, to which he shall have been so summoned. 

IV. Provided always, and be it enacted by the authority aforesaid, that no NoPtonon 
person shall be summoned to the Legislative Council, in either of the said Pro- 
Vinces, who shall not be of the full age of twenty-one years, and a natural bom 
subject of his Majesty, or a subject of his Majesty naturalized by Act of the British ^ ^ 
Parliament, or a subject of his Majesty having become such by the conquest 

and cession of the Province of Canada. 

V. And be it further enacted by the authority aforesaid, that every member Membento 
of each of the said Legislative Councils shall hold his seat therein for the term of ^ 
his life, but subject nevertheless to the provisions hereinafter contained fop 
vacating the same, in the cases hereinafter specified. 

VI. And be it further enacted by the authority aforesaid, that whenever his His Majesty 
Majesty, his heirs or successors, shall think proper to confer upon any subject 

of the Crown of Great Britain, by letters patent under the Great Seal of either 

of the said Provinces, any hereditary title of honor, rank, or dignity of such the right of 

Province, descendible according to any course of descent limited in such letters Bummoned 

patent, it shall and may be lawful for his Majesty, his heirs or successors, to uSuveSdi. 

annex thereto by the said letters patent, if his Majesty, his heirs or successors 

shall so think lit, an hereditary right of being summoned to the Legislative 

Council of such Province, descendible according to the course of descent so 

limited with respect to such title, rank, or dignity ; and that every person on 

whom such right shall be so conferred, or to whom such right shall severally so 

descend, shall thereupon be entitled to demand from the Governor, Lieutenant- 

Governor, or person administering the Government of such Province, his writ 

of summons to such Legislative Council at any time after he shall have attained 

the age of twenty-one years, subject nevertheless to the provision hereinafter 

contained. 


Vll. Provided always, and be it further enacted by the authority aforesaid. Such descend- 
that when and so often as any person to whom such hereditary right shall have 
descended shall, without the permission of his Majesty, his heirs or successors, “ 
signified to the Legislative Council of the Province by the Governor, Lieutenant- 
Governor or person administering the Government there, have been absent from 
the said Province for the space of four years continually, at any time between the 
date of his succeeding to such right and the time of his applying for such writ of 
summons, if he shall have been of the age of twenty-one years or upwards at the 


time of his so succeeding, or at any time between the date of his attaining the 
said age and the time of his so applying, if he shall not have been of the said 
age at the time of his so succeeding ; and also when and so often as any such person 
shall, at any time before his applying for such writ of summons have taken any 
oath of allegiance or obedience to any foreign prince or power, in any such case 
such person shall not be entitled to receive any writ of summons to the Legislative 
Council by virtue of such hereditary right, unless his Majesty, his heirs or suc- 
cessors, shall at any time think fit, by instrument under his or their sign manual, 
to direct that such person should be summoned to the said Council; and the 
Governor, Lieutenant-Governor, or person administering the Government in the 
said Provinces respectively, is hereby authorized and required, previous to 
granting such writ of summons to any person applying for the same, to interrogate 
such person upon oath, touching the said several particulars, before such Execu- 
tive Council as shall have been appointed by his Majesty, his heirs or successors, 
within such Province for the affairs thereof. 

VIII. Provided also, and be it further enacted by the authority afor^id, 
that if any member of the Legislative Councils of either of the said Provinces ^ 
respectively, shall leave such Province, and shall reside out of the same for the 
space of four years continually, without the permission of his Majesty, his heirs 
or successors, signified to such Legislative Council by the Governor, or Lieutenant- 
Governor, or person administering his Majesty’s Government there, or for the 
space of two years continually without the like permission, or the permission of 
the Governor, Lieutenant-Governor, or person administering the Government 
of such Province, signified to such Legislative Council in the manner aforesaid; 
or if any such member shall take any oath of allegiance or obedience to ^y 
foreign prince or power, his seat in such Council shall thereby become vacan . 


02 
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Heraditaiy, IX. Provided also, and be it further enacted by the authority aforesaid, that 
8^00 S? a writ of summons to such Legislative Council shall have been 
fdte^ lawfully withheld from any person to whom such hereditary right, as aforesaid, 
vacated, to shall have descended, by reason of such absence from the Province as aforesaid, 
oeiSftoriM having taken an oath of allegiance or obedience to any foreign prince 

theliw^ or power, and also in every case where the seat in such Council of any member 
theparUes, thereof, having such hereditary right as aforesaid, shall have been vacated by 
d Sato ***to causes hereinbefore specified, such hereditary right shall re- 

^ tbepS^ suspended during the life of such person unless his Majesty, his heirs or 
next entitled successors, shall afterwards think fit to direct that he be summoned to such 
tiwreto. Council; but that on the death of such person such right, subject to the provi- 
sions herein contained, shall descend to the person who shall next be entitled 
thereto, according to the course of descent limited in the letters patent by which 
the same shall have been originally conferred. 

Seainin X. Provided also, and be it further enacted by the authority aforesaid, that if 
^aSd ni®n^ber of either of the said Legislative Councils shall be attainted for 

righte treason in any Court of law within any of his Majesty’s dominions, his seat in 
guishedibr such Council shall thereby become vacant, and any such hereditary right as 
**®®®®“* aforesaid then vested in such person, or to be derived to any other person through 
him, shall be utterly forfeited and extinguished. 

QueBtioDs XI. Provided also, and be it enacted by the authority aforesaid, that when- 
Question shall arise respecting the right of any person to be summoned 
Bo^oned to to either of the said Legislative Councils respectively, or respecting the vacancy 
Oonncii, etc., to of the seat in such Legislative Council of any person having been summoned 
thereto, every such question shall by the Governor or Lieutenant-Governor of 
mentioned. Province, or by the person administering the Government there, be referred 
to such Legislative Council to be by the said Council heard and determined; 
and that it shall and may be lawful, either for the person desiring such writ of 
summons, or respecting whose seat such question shall have arisen, or for his 
Majesty’s Attorney-General of such Province in his Majesty’s name, to appeal 
from the determination of the said Council in such case to his Majesty in his 
Parliament of Great Britain; and that the judgment thereon of his Majesty in 
his said Parliament shall be final and conclusive to all intents and purposes 
whatever. 

The Governor XII. And be it further enacted by the authority aforesaid, that the Governor 
nmy^iSatS or Lieutenant-Governor of the said Provinces respectively, or the person ad- 
rSovethe ministering His Majesty’s Government therein respectively, shall have power and 
Speaker, authority from time to time, by an instrument under the great Seal of such 
Province, to constitute, appoint and remove the Speakers of the Legislative 
Councils of such Provinces respectively. 

His Majerty XIII. And be it further enacted by the authority aforesaid, that for the purpose 

th?So™orto constituting such Assembly as aforesaid in each of the said Provinces re- 
caS togetoer tS spectively, it shall and may be lawful for his Majesty, his heirs or successors, by 
Anembiy, an instrument under his or their sign manual, to authorize and direct the Governor 
or Lieutenant-Governor, or person administering the Government in each of the 
said Provinces respectively, within the time hereinafter mentioned, and there- 
after from time to time as occasion shall require, in his Majesty’s name and by 
an instrument under the Great Seal of sucn Province, to summon and call to- 
gether an Assembly in and for such Province, 
and, for the XIV. And be it further enacted by the authority aforesaid, that for the pur- 
pose of electing the members of such Assemblies respectively it shall and may be 
to lawful for his Majesty, his heirs or successors, by an instrument under his or 
iasaeaproda- their sign manual, to authorize the Governor or Lieutenant-Governor of each of 
natto the said Provinces respectively, or the person administering the Government 

i^DM^ therein, within the time hereinafter mentioned, to issue a proclamation ^ dividing 
eta such Province into districts, or counties, or circles, and towns or townships, and 
appointing the limits thereof, and declaring and appointing the number of repre- 
sentatives to be chosen by each of such districts, or counties, or circles, and towns 
or townships respectively; and that it shall also be lawful for his Majesty, his 
heirs or successors, to authorize such Governor or Lieutenant-Governor, or person 
administering the Government, from time to time to nominate and appoint 
proper persons to execute the office of returning-ofiicer in each of the said 

> The proelomatioiu divldiiig Lower Oaiiada sod Upper OsDflda into electoral distrloti wereissned on 
Hay 7, 1792, and Jvty 16, 179f, lespeotiyely. (See Doughty and McArthur, pp. 72, 77.) 
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districts, or counties, or circles, and towns or townships respectively; and that 
such division of the said Provinces into districts, or counties, or circles, and towns 
or townships, and such declaration and appointment of the number of representa- 
tives to be chosen by each of the said districts, or counties, or circles, and towns 
or townships, respectively, and also such nomination and appointment of retum- 
ing-offlcers in the same, shall be valid and effectual to all the purposes of this 
Act, unless it shall at any time be otherwise provided by any Act of the Legisla- 
tive Council and Assembly of the Province, assented to by his Majesty, his heirs, 
or successors. t 

XV. Provided nevertheless, and be it further enacted by the authority afore- Power of the 
said, that the provision hereinbefore contained for empowering the Governor, 
Lieutenant-Governor, or person administering the Government of the said Pro- returning offl- 
vinces respectively, under such authority as aforesaid from his Majesty, his heirs ^ 

or successors, from time to time to nominate and appoint proper persons to 
execute the office of retuming-officer in the said districts, counties, circles, and iuftpoement of 
towns or townships, shall remain and continue in force in each of the saidi^^<^* 
Provinces respectively for the term of two years from and after the commence- 
ment of this Act within such Province, and no longer; but subject nevertheless 
to be sooner repealed or varied by any Act of the Legislative Council and Assembly No penon 
of the Province, assented to by his Majesty, his heirs or successors. m 

XVI. Provided always, and be it further enacted by the authority aforesaid, offlccrmorethan 
that no person shall be obliged to execute the said office of returning-offlcer for once uriesB 
any longer time than one year, or oftener than once, unless it shall at any time 

be otherwise provided by any Act of the Legislative Council and Assembly of Idbof ^ 
the Province, assented to by his Majesty, his heirs or successors. Province. 

XVII. Provided also, and be it enacted by the authority aforesaid, that the Number of 
whole number of members to be chosen in the Province of Upper Canada shall mem^in 
not be less than sixteen, and the whole number of members to be chosen in 

Lower Canada shall not be less than fifty. 

XVllL And be it further enacted by the authority aforesaid, that writs for BeguiationB 
the election of members to serve in the said Assemblies respectively shall be 
issued by the Governor, Lieutenant-Governor, or person administering his da;tion*of ^ 
Majesty’s Government within the said Provinces respectively, within fourteen memben to 
days after the sealing of such instrument as aforesaid for summoning and calling 
together such Assembly, and that such writs shall be directed to the respective 
returning-officers of the said districts, or counties, or circles, and towns or town- 
ships, and that such writs shall be made returnable within fifty days at farthest 
from the day on which they shall bear date, unless it shall at any time be other- 
wise provided by any Act of the Legislative Council and Assembly of the Pro- 
vince, assented to by his Majesty, his heirs or successors ; and that writs shall 
in like manner and form be issued for the election of members in the case of any 
vacancy which shall happen by the death of the person chosen, or by his being 
summoned to the Legislative Council of either Province, and that such writs 
shall be made returnable within fifty days at farthest from the day on which they 
shall bear date, unless it shall at any time be otherwise provided by any Act of 
the Legislative Council and Assembly of the Province, assented to by his Majesty, 
his heirs or successors; and that in the case of any such vacancy which shall 
happen by the death of the person chosen, or by reason of his being so summoned 
as aforesaid, the writ for the election of a new member shall be issued within 
six days after the same shall be made known to the proper officer for issuing 
such writs of election. 

XIX. And be it further enacted by the authority aforesaid, that all and every 
the returning-offlcers so appointed as aforesaid, to whom any such writs as 
aforesaid shall be directed, shall, and they are hereby authorized and required 

duly to execute such writs. .... . ^ u * * 

XX. And be it further enacted by the authority aforesaid, that the me^ere 
for the several districts, or counties, or circles of the said Provinces respectively 
shall be chosen by the majority of votes of such persons as shall severally be 
possessed, for their own use and benefit, of lands or tenements within such district, 
or county, or circle, as the case shall be, such lands being by them held in freehold, 
or in fief, or in roture, or by certificate derived under the authority of the Governor 
ond Council of the Province of Quebec, and being of the yearly value of for y 
shillings sterling or upwards, over and above all rents and charges payable o 
of or in respect of the same; and that the members for the several towns or 
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townships within the said Provinces respectively shall be chosen by the majority 
of votes of such persons as either shall be severally possessed for their own use 
and benefit of a dwelling house and lot of ground in such town or township, 
such dwelling house and lot of ground being by them held in like manner as 
aforesaid, and being of the yearly value of five pounds sterling or upwards, or, 
as, having been resident within the said town or township for the space of twelve 
calendar months next before the date of the writ of summons for the election, 
shall bona fide have paid one year's rent for the dwelling house in which they 
shall have so resided, at the rate of ten pounds sterling per annum or upwards. 
Certain penonB Provided always, and be it further enacted by the authority aforesaid, 

not eligible to that no person shall be capable of being elected a member to serve in either of 
the aBBembliee. the said Assemblies, or of sitting and voting therein, who shall be a member of 
either of the said Legislative Councils to be established as aforesaid in the said 
two Provinces, or who shall be a minister of the Church of England, or a minister, 
priest, ecclesiastic, or teacher, either according to the rites of the Church of Rome, 
or under any other form or profession of religious faith or worship. 

No person under XXll. Provided also, and be it further enacted by the authority aforesaid, 
81 yean of age, that no person shall be capable of voting at any election of a member to serve in 
Assembly, in either of the said Provinces, or of being elected at any such 
election who shall not be of the full age of twenty-one years, and a natural bom 
’ subject of his Majesty, or a subject of his Majesty naturalized by Act of the 
British Parliament, or a subject of his Majesty having become such by the 
conquest and cession of the Province of Canada, 
nor any person XXIII. And be it also enacted by the authority aforesaid, that no person shall 
attainted for be capable of voting at any election of a member to serve in such Assembly in 
^”Sny Provinces, or of being elected at any such election, who shall 

have been attainted for treason or felony in any Court of law within any of his 
Majesty's dominions, or who shall be within any description of persons disquali- 
fied by any Act of the Legislative Council and Assembly of the Province, assented 
to by his Majesty, his heirs or successors. 

VoteiB If required XXIV. Provided also, and be it further enacted by the authority aforesaid, 

to teethe that every voter before he is admitted to give his vote at any such election shall, 
following oath, if required by any of the candidates, or by the returning-officer, take the following 
oath, which shall be administered in the English or French language, as the case 
may require: 

Oath. J, A. B., do declare and leslify^ in Ihe presence of Almighty God, that I am, to 
the best of my knowledge and bdief, of the full age of twenty-one years, and that 
I have not voted before at this eleclion. 

And to make person shall also, if so required as aforesaid, make 

oath to the oath previous to his being admitted to vote that he is, to the best of his know- 
here’^eS^*? ledge and belief, duly possessed of such lands and tenements, or of such a dwell- 
m q)ecified. bouse and lot of ground, or that he has bona fide been so resident and paid 
such rent for his dwelling house as entitles him according to the provisions of 
this Act, to give his vote at such election for the county, or district, or circle, 
or for the town or township, for which he shall offer the same. 

Hie Majesty XXV. And be it further enacted by the authority aforesaid that it shall and 
may authorire may be lawful for his Majesty, his heirs, or successors, to authorize the Governor 
or Lieutenant-Governor, or person administering the Government within each 
and ^ 56 ^ of the said Provinces respectively, to fix the time and place of holding such 
holding ei^oiiB, elections, giving not less than eight days’ notice of such time, subject neverthe- 
less to such provisions as may hereafter be made in these respects, by any Act 
of the Legislative Council and Assembly of the Province, assented to by his 
Majesty, his heirs, or successors. 

and of holding XXVI. And be it further enacted by the authority aforesaid, that it shall and 
the Seariom^ may be lawful for his Majesty, his heirs, or successors, to authorize the Governor 
ttoOounjsiiand or Lieutenant-Govemor of each of the said Provinces respectively, or the person 
Amembiy, etc. administering the Government therein, to fix the places and times of holding the 
first and every other session of the Legislative Council and Assembly of such 
Province, giving due and sufficient notice thereof, and to prorogue the same 
from time to time, and to dissolve the same by proclamation or otherwise, when- 
OonnoUand 6ver he shall judge it necessary or expedient. 

Aajjmbly to be XXVII. Provided always, and be it further enacted by the authority aforesaid. 
Legislative Council and Assembly in each of the said Provinces 
numthfl,^ Bhall be called together once at the least in every twelve calendar months, and 
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that every Assembly shall continue for four years from the day of the return of 
the writs for choosing the same, and no longer, subject nevertheless to be sooner 
prorogued or dissolved by the Governor or Lieutenant-Governor of the Province 
or person administering his Majesty’s Government therein. ’ 

XXVI II. And be it further enacted by the authority aforesaid, that all AndaiiqueBtloni 
questions which shall arise in the said Legislative Councils or Assemblies re- 
specUvely shall be decided by the majority of voices of such members as shall 
be present} and that in all cases where the voices shall be equal the Speaker of votes, 
such Council or Assembly, as the case may be, shall have a casting voice. 

XXIX. Provided always, and be it enacted by the authority aforesaid, that No member to 

no member either of the Legislative Council or Assembly, in either of the said at or vote mitil 
Provinces, shall be permitted to sit or vote therein until he shall have taken ^ 

and subscribed the following oath, either before the Governor or Lieutenant- ^ 
Governor of such Province, or person administering the Government therein, 

or before some person or persons authorized by the said Governor or Lieutenant- 
Governor, or other person as aforesaid, to administer such oath, and that the 
same shall be administered in the English or French language, as the case may 
require: 

/, A, B.j do sincerely promise and swear that I will be faithful and bear true Oath. 
allegiance to his Majesty^ King George^ as lawful Sovereign of the Kingdom of 
Great Britain, and of these Provinces dependent on and belonging to the said King- 
dom; and that I will defend him to the utmost of my power against all traitorous 
conspiracies and attempts whatever which shall be made against his person, crown, 
and dignity: and that 1 will do my utmost endeavour to disclose and make known 
to his Majesty, his heirs or successors, all treasons and traitorous conspiracies and 
attempts which I shall know to be against him, or any of them; and all this I do 
swear without any equivocation, mental evasion, or secret reservation, and renouncing 
all pardons and dispensations from any person or power whatever to the contrary — 

So help me God, 

XXX. And be it further enacted by the authority aforesaid, that whenever Oovemor may 
any bill, which has been passed by the Legislative Council and by the House of 
Assembly in either of the said Provinces respectively, shall be presented for his Mrent'tobfib 
Majesty’s assent to the Governor or Lieutenant-Governor of such Province, or paa^ by the 
person administering his Majesty’s Government therein, such Governor 
Lieutenant-Governor, or person administering the Government shall, and he is ^^mbi^or 
hereby authorized and required to declare, according to his discretion, but sub- them for 
ject nevertheless to the provisions contained in this Act, and to such instructions 

as may from time to time be given in that behalf by his Majesty, his heirs or ^ 
successors, that he assents to such bill in his Majesty’s name, or that he with- 
holds his Majesty’s assent from such bill, or that he reserves such bill for the 


signification of his Majesty’s pleasure thereon. 

XXXL Provided always, and be it further enacted by the authority aforesaid, 
that whenever any bill which shall have been so presented for his Majesty’s 
assent to such Governor, Lieutenant-Governor, or person administering the 
Government, shall by such Governor, Lieutenant-Governor, or person administer- 
ing the Government, have been assented to in his Majesty’s name, such Governor, 
Lieutenant-Governor, or person as aforesaid shall, and he is hereby required, 
by the first convenient opportunity to transmit to one of his Majesty’s principal 
Secretaries of State, an authentic copy of such bill so assented to ; and that it 
shall and may be lawful, at any time within two years after such bill shall have 
been so received by such Secretary of State for his Majesty, his heirs or successors, 
by his or their Order-in-Council to declare his or their disallowance of such bill, 
and that such disallowance, together with a certificate under the hand and seal 
of such Secretary of State testifying the day on which such bill was received as 
aforesaid, being signified by such Governor, Lieutenant-Governor, or person 
administering the Government, to the Legislative Council and Assembly of such 
Province, or by proclamation, shall make void and annul the same, from and after 
the date of such signification. ^ 

XXXII. And be it further enacted by the authority aforesaid, that no such 
bill which shall be so reserved for the signification of his Majesty’s pleasure 
thereon, shall have any force or authority within either of the said Provinces 
respectively until the Governor, or Lieutenant-Governor, or person administering 
the Government shall signify, either by speech or message, to the L^isiativ 
Council aiid Assembly of such Province, or by proclamation, that such bii 
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totheOoancii been laid before his Majesty in Council, and that his Majesty has been pleased 
and Assembly, to assent to the same; and that an entry shall be made in the journals of the 
said Legislative Council of every such speech, message, or proclamation; and 
a duplicate thereof duly attested shall be delivered to the proper officer to be 
kept amongst the public records of the Province; and that no such bill, which 
shall be so reserved as aforesaid shall have any force or authority within either 
of the said Provinces respectively unless his Majesty’s assent thereto shall have 
been so signified as aforesaid, within the space of two years from the day on which 
such bill shall have been presented for his Majesty’s assent, to the Governor, 
Lieutenant-Governor, or person administering the Government of such Province. 
Lawsinfoice XXXIII. And be it further enacted by the authority aforesaid, that all laws, 
at the com- statutes, and ordinances which shall be in force on the day to be fixed in the 
manner herein after directed for the commencement of this Act, within the said 
oontiime ^ Provinces, or either of them, or in any part thereof respectively, shall remain 
except repealed and continue to be of the same force, authority, and effect in each of the said 
oryariedbyit, Provinces respectively as if this Act had not been made, and as if the said Pro- 
vince of Quebec had not been divided ; except in so far as the same are expressly 
repealed or varied by this Act, or in so far as the same shall or may hereafter 
by virtue of and under the authority of this Act be repealed or varied by his 
Majesty, his heirs, or successors by and with the consent of the Legislative 
Councils and Assemblies of the said Provinces respectively, or in so far as the 
same may be repealed or varied by such temporary laws or ordinances as may be 
made in the manner hereinafter specified. 

EstabUflhment XXXIV. And whereas by an ordinance ^ passed in the Province of Quebec 
the Governor and Council of the said Province were constituted a Court of civil 
in eachftovinM jurisdiction for hearing and determining appeals in certain cases therein specified, 
be it further enacted by the authority aforesaid, that the Governor, or Lieutenant- 
Governor, or person administering the Government of each of the said Provinces 
respectively, together with such Executive Council as shall be appointed by his 
Majesty for the affairs of such Province, shall be a Court of civil jurisdiction, 
within each of the said Provinces respectively, for hearing and determining 
appeals within the same, in the like cases, and in the like manner and form, and 
subject to .such appeal therefrom as such appeals might, before the passing of 
this Act, have been heard and determined by the Governor and Council of the 
Province of Quebec ; but subject nevertheless to such further or other provisions 
as may be made in this behalf by any Act of the Legislative Council and Assembly 
of either of the said Provinces respectively, assented to by his Majesty, his heirs, 
or successors. 

14 Geo. Ill, XXXV. And whereas by the above mentioned Act passed in the fourteenth 
cap. 83, and year of the reign of his present Majesty it was declared that the clergy of the 
Church of Rome in the Province of Quebec might hold, receive, and enjoy their 
accustomed dues and rights,^ with respect to such persons only as should profess 
the said religion ; provided nevertheless that it should be lawful for his Majesty, 
his heirs or successors, to make such provision out of the rest of the said ac- 
customed dues and rights for the encouragement of the Protestant religion and 
for the maintenance and support of a Protestant elegy within the said Province 
as he or they should from time to time think necessary and expedient: And 
whereas by his Majesty’s Royal instruction,* given under his Majesty’s Royal 
iDstnidiioiis sign manual on the third of January in the year of our Lord one thousand seven 
hundred and seventy-five to Guy Carleton, Esquire, now Lord Dorchester, at 
Majesty’s Captain-General and Governor in Chief in and over his 
etc., wd Majesty’s Province of Quebec, his Majesty was pleased amongst other things to 
direct that no incumbent professing the religion of the Church of Rome, appointed 
to any parish in the said Province, should be entitled to receive any tythes for 
lands or possessions occupied by a Protestant, but that such tythes should be 
received by such persons as the said Guy Carleton, Esquire, his Majesty’s Captain- 
General and Governor in Chief in and over his Majesty’s said Province of Quebec, 
should appoint, and should be reserved in the hands of his Majesty’s Receiver* 
General of the said Province for the support of a Protestant clergy in his Majesty’s 
said Province, to be actually resident within the same, and not otherwise, accord- 
ing to such directions as the said Guy Carleton, Esquire, his Majesty's Captain- 
General and Governor in Chief in and over his Majesty’s said Province, should 

See No. XXXVI. ■ See Quebec act, (No. XXXI). 

See Oarleton’a instractioDS for 1773, Section 21, $ 5 (No. XXXV). 
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receive from his Majesty in that behalf; and that in like manner all ^wing 
rents and profits of a vacant benefice should during such vacancy be reserved 
for and applied to the like uses; and whereas his Majesty’s pleasure has likewise 
been signified to the same effect in his Majesty’s Royal instructions given in like 
manner to Sir Frederick Haldimand, Knight of the most honorable Order of the inatmctions to 
Bath, late his Majesty’s Captain-General and Governor in Chief in and over his Sir Frederick 
Majesty’s said Province of Quebec; and also in his Majesty’s Royal instructions 
given in like manner to the said Right Honorable Guy Lord Dorchester, now 
his Majesty’s Captain-General and Governor in Chief in and over his Majesty’s and to Lord 
said Province of Quebec; be it enacted by the authority aforesaid that the said 
declaration and provision contained in the said above mentioned Act, and also 
the said provision so made by his Majesty in consequence thereof by his instruc- “d the declara- 
tions above recited, shall remain and continue to be of full force and effect 
in each of the said two Provinces of Upper Canada and Lower Canada respec- 
tively, except in so far as the said declaration or provisions respectively, or any rfthe 
part thereof, shall be expressly varied or repealed by any Act or Acts which 
may be passed by the Legislative Council and Assembly of the said Provinces 
respectively, and assented to by his Majesty, his heirs or successors, under the 
restriction hereinafter provided. 

XXXVI. And whereas his Majesty has been graciously pleased, by message ^ nis Majesty’s 
to both Houses of Parliament, to express his Royal desire to be enabled to make pSSent 
a permanent appropriation of land in the said Provinces for the support and recited, 
maintenance of a Protestant clergy within the same, in proportion to such lands 
as have been already granted within the same by his Majesty: And whereas his His Majesty 
Majesty has been graciously pleased by his said message further to signify his 
Royal desire that such provision may be made with respect to all future grants mSw SKeote 
of land within the said Provinces respectively as may best conduce to the due of land for the 
and sufficient support and maintenance of the Protestant clergy within the said ^ 

Provinces, in proportion to such increase as may happen in the population and ^h 

cultivation thereof; therefore, for the purpose of more effectually fulfilling his Province; 
Majesty’s gracious intentions as aforesaid, and of providing for the due execution 
of the same in all time to come, be it enacted by the authority aforesaid that 
it shall and may be lawful for his Majesty, his heirs or successors, to authorize 
the Governor, or Lieutenant-Governor of each of the said Provinces respectively, 
or the person administering the Government therein, to make from and out of 
the lands of the Grown within such Provinces such allotment and appropriation 


of lands for the support and maintenance of a Protestant clergy within the 
same as may bear a due proportion to the amount of such lands within the same 
as have at any time been granted by or under the authority of his Majesty: And 
that, whenever any grant of lands within either of the said Provinces shall here- 
after be made by or under the authority of his Majesty, his heirs or successors, 
there shall at the same time be made, in respect of the same, a proportionable 
allotment and appropriation of lands for the above mentioned purpose, within 
the township or parish to which such lands so to be granted shall appertain or 
be annexed, or as nearly adjacent thereto as circumstances will admit; and that 
no such grant shall be valid or effectual unless the same shall contain a specifica- 
tion of the lands so allotted and appropriated, in respect of the lands to be thereby 
granted; and that such lands so allotted and appropriated shall be, as nearly 
as the circumstances and nature of the case will admit, of the like quality as the 
lands in respect of which the same are so allotted and appropriated, and shall be, 
as nearly as the same can be estimated at the time of making such grant, equal 
in value to the seventh part of the lands so granted. 

XXXVIL And be it further enacted by the authority aforesaid that all and 
every the rents, profits, or emoluments, which may at any time arise from such 
lands so allotted and appropriated as aforesaid, shall be applicable solely to the 
maintenance and support of a Protestant clergy within the Province in which 
the same shall be situated, and to no other purpose whatever. „ 

XXXVIII. And be it further enacted by the authority aforesaid that it shall 
and may be lawful for his Majesty, his heirs and successors, to authorize the 
Governor or Lieutenant-Governor of each of the said Provinces respectively, 
or the person administering the Government therein, from time to 
the advice of such Executive Council as shall have have been appointed by is 
Majesty, his heirs or successors, within such Province for the affairs thereof, o 
For Qeoxge III'b message to parliament February 26 ,1791 , see Hansard, toI. xxvill, p. 1271. 
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constitute and erect within every township or parish which is now or hereafter 
may be formed, constituted or erected within such Province, one or more parso- 
nage or rectory, or parsonages or rectories, according to the establishment of the 
Church of England ; and from time to time by instrument under the great seal 
of such Province to endow every such parsonage or rectory with so much or 
such a part of the lands so allotted and appropriated as aforesaid, in respect of 
any lands within such township or parish, which shall have been granted sub- 
sequent to the commencement of this Act, or of such lands as may have been 
allotted and appropriated for the same purpose, by or in virtue of any instruction 
which may be given by his Majesty in respect of any lands granted by his 
Majesty before the commencement of this Act, as such Governor, Lieutenant- 
Governor, or person administering the Government shall, with the advice of the 
said Executive Council, judge to be expedient under the then existing circum- 
stances of such township or parish. 

and the GoTer- XXXIX. And be it further enacted by the authority aforesaid, that it shall 
nor to present and may be lawful for his Majesty, his heirs or successors, to authorize the 
to Governor, Lieutenant-Governor, or person administering the Government of 
to^oy the Provinces respectively, to present to every such parsonage or 

same, as in- rectory an incumbent or minister of the Church of England, who shall have been 
duly ordained according to the rites of the said Church, and to supply from time 
ngiand. vacancies as may happen therein; and that every person so presented 

to any such parsonage or rectory shall hold and enjoy the same, and all rights, 
profits, and emoluments thereunto belonging or granted, as fully and amply, 
and in the same manner, and on the same terms and conditions, and liable to the 
performance of the same duties, as the incumbent of a parsonage or rectory in 
England. 

Fnsentations XL. Provided always, and be it further enacted by the authority aforesaid, 
to parsonages that every such presentation of an incumbent or minister to any such parsonage 
*of ttmSISe rectory, and also the enjoyment of any such parsonage or rectory, and of the 
sui^eot to the rights, profits, and emoluments thereof, by any such incumbent or minister, 
jurisdiction ghall be Subject and liable to all rights of institution, and all other spiritual and 
^op^ Nova ecclesiastical jurisdiction and authority, which have been lawfully granted by 
s^tia, etc. his Majesty's Royal letters patent to the Bishop of Nova Scotia,^ or which may 
hereafter by his Majesty’s Royal authority be lawfully granted or appointed to 
be administered and executed within the said Provinces, or either of them re- 
spectively, by the said Bishop of Nova Scotia, or by any other person or persons, 
according to the laws and canons of the Church of England which are lawfully 
made and received in England. 

PioviBicins XL I. Provided always, and be it further enacted by the authority aforesaid, 
respecting the that the several provisions hereinbefore contained, respecting the allotment and 
hmdstor the appropriation of lands for the support of a Protestant clergy within the said 
support of a Provinces, and also respecting the constituting, erecting, and endowing parson- 
Protestant ages or rectories within the said Provinces, and also respecting the presentation 
may bevufe incumbents or ministers to the same, and also respecting the manner in which 
orrep^^ such incumbents or ministers shall hold and enjoy the same shall be subject 
by the to be varied or repealed by any express provisions for that purpose contained 
^ in any act or acts which may be passed by the Legislative Council and Assembly 
“ of the said Provinces respectively, and assented to by His Majesty, his heirs or 

successors under the restriction hereinafter provided. 

Acta of the XL 1 1. Provided nevertheless, and be it further enacted by the authority afore- 

Legiaiative said, that whenever any Act or Acts shall be passed by the Legislative Council 
AMibk and Assembly of either of the said Provinces, containing any provisions to vary 
talDing pro^- or repeal the above recited declaration and provision contained in the said Act 
Bionstothe passed in the fourteenth year of the reign of his present Majesty; or to vary or 
**ti**S^ repeal the above recited provision contained in his Majesty’s Royal instructions 
betoidbeforo pven on the third day of January in the year of our Lord one thousand, seven 
Parliament hundred and seventy-five to the said Guy Carleton, Esquire, now Lord Dor- 
Chester; or to vary or repeal the provisions herein before contained for con- 
tinuing the force and effect of the said declaration and provisions ; or to vary 
amt, etc. or repeal any of the several provisions herein before contained respecting the 
allotment and appropriation of lands for the support of a Protestant clergy 
within the said Provinces; or respecting the constituting, erecting, or endowing 
parsonages or rectories within the said Provinces ; or respecting the presentations 
For the ioafcractioiis proridiug for auob juriadicUon, see Shortt and Doughty, op, eft., pp. 888 If. 
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of incumbents or ministers to the same; or respecting the nianTift r in which such 
incumbents or ministers shall hold and enjoy the same: And also that whenever 
any Act or Acts shall be so passed, containing any provisions which shall in any 
manner relate to or affect the enjoyment or exercise of any religious form or 
mode of worship; or shall impose or create any penalties, burthens, disabilities 
or disqualifications in respect of the same; or shall in any manner relate to or 
affect the payment, recovery, or enjoyment of any of the accustomed dues or 
rights therein before mentioned; or shall in any manner relate to the granting, 
imposing or recovering any other dues or stipends, or emoluments whatever, to 
be paid to or for the use of any minister, priest, ecclesiastic, or teacher according 
to any religious form or mode of worship, in respect of his said office or function ; 
or shall in any manner relate to or affect the establishment or discipline of the 
Church of England amongst the ministers and members thereof within the said 
Provinces or shall in any manner relate to or affect the King’s prerogative touch- 
ing the granting of waste lands of the Crown within the said Provinces; every 
such Act or Acts shall, previous to any declaration or signification of the King’s 
assent thereto, be laid before both Houses of Parliament in Great Britain; and 
that it shall not be lawful for his Majesty, his heirs or successors, to signify his 
or their assent to any such Act or Acts, until thirty days after the same shall 
have been laid before the said houses, or to assent to any such Act or Acts in 
case either House of Parliament shall within the said thirty days address his 
Majesty, his heirs or successors, to withhold his or their assent from such Act 
or Acts ; and that no such Act shall be valid or effectual to any of the said pur- 
poses within either of the said Provinces unless the Legislative Council and 
Assembly of such Province shall, in the session in which the same shall have been 
passed by them, have presented to the Governor, Lieutenant-Governor, or person 
administering the Government of such Province, an address or addresses specify- 
ing that such Act contains provisions for some of the said purposes herein before 
specially described, and desiring that, in order to give effect to the same, such 
Act should be transmitted to England without delay for the purpose of being 
laid before Parliament previous to the signification of his Majesty’s assent 
thereto. 

XLllI. And be it further enacted by the authority aforesaid, that all lands Lands in Upper 
which shall be hereafter granted within the said Province of Upper Canada 
shall be granted in free and common soccage, in like manner as lands are now STc^on 
holden in free and common soccage in that part of Great Britain called England ; soccage and also 
and that in every case where lands shall be hereafter granted within the said 
Province of Lower Canada, and where the grantee thereof shall desire the same ' 
to be granted in free and common soccage, the same shall be so granted ; but 
subject nevertheless to such alterations with respect to the nature and conse- 
quences of such tenure of free and common soccage, as may be established by 
any law or laws which may be made by his Majesty, his heirs or successors, 
by and with the advice and consent of the Legislative Council and Assembly of 
the Province. 

XLIV. And be it further enacted by the authority aforesaid, that if any person Pctbom holding 
or persons holding lands in the said Province of Upper Canada by virtue of any 
certificate of occupation derived under the authority of the Governor and hare fresh grants. 
Council of the Province of Quebec, and having power and authority to alienate 
the same, shall at any time from and after the commencement of this Act sur- 
render the same into the hands of his Majesty, his heirs or successors, by petition 
to the Governor, or Lieutenant-Governor, or person administering the Govern- 
ment of the said Province, setting forth that he, she or they, is or are desirous 
of holding the same in free and common soccage, such Governor, or Lieutenant- 
Governor, or person administering the Government shall thereupon cause a fresh 
grant to be made to such person of such lands to be holden in free and common 
soccage. 

XLV. Provided nevertheless, and be it further eracted by the autoority afore- ^ 
said, that such surrender and grant shall not avoid or bar any right or tiUe to 
any such lands so surrendered, or any interest in the same, to which any p^on 
or persons other than the person or persons surrendering the Mme shaU have 
been entitled either in possession, remainder, or reversion, or othemise, at ine 
time of such surrender: but that every such surrender and grant shall be mwe 
subject to such right, tiUe, and interest, and that every such nght, 
shall be as valid and effectual as if such surrender and grant had never been maoe. 
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18 Geo. m, XLVI. And whereas by an Act ^ passed in the eighteenth year of the reign 
oap. 18, netted, of his present Majesty, intituled “An Act for removing all doubts and apprehen- 
sions concerning taxation by the Parliament of Great Britain in any of the 
Colonies, Provinces, and Plantations in North America and the West Indies; 
and for repealing so much of an Act made in the seventh year of his present 
Majesty as imposes a duty on tea imported from Great Britain into any Colony 
or Plantation in America, or relates thereto," it has been declared “that the 
King and Parliament of Great Britain will not impose any duty, tax, or assess- 
ment whatever, payable in any of his Majesty's Colonies, Provinces, and Planta- 
tions in North 'America, or the West Indies, except only such duties as it may 
be expedient to impose for the regulation of commerce, the net produce of such 
duties to be always paid and applied to and for the use of the Colony, Province, 
or Plantation, in which the same shall be respectively levied, in such manner 
as other duties collected by the authority of the respective General Courts or 
General Assemblies of such Colonies, Provinces, or Plantations are ordinarily 
paid and applied": And whereas it is necessary for the general benefit of the 
British Empire, that such power of regulation of commerce should continue to 
be exercised by his Majesty, his heirs or successors, and the Parliament of Great 
Britain, subject nevertheless to the conditions herein before recited with respect 
to the application of any duties which may be imposed for that purpose: Be 
This Act not it therefore enacted by the authority aforesaid, that nothing in this Act con- 
to the tained shall extend, or be construed to extend, to prevent or affect the execution 
operafeon gjmy which hath been or shall at any time be made by his Majesty, his 

ment establish- heirs Or successors, and the Parliament of Great Britain, for establishing regula- 
ing prohibitions tions or prohibitions, or for imposing, levying, or collecting duties for the regula- 
dutiesforSc navigation, or for the relation of the commerce to be carried on between 
regulation of the said two Provinces,* or between either of the said Provinces and any other 
navigation and part of his Majesty’s dominions, or between either of the said Provinces and any 
commerce etc. foreign country or state, or for appointing and directing the payment of draw- 
backs of such duties so imposed, or to give to his Majesty, his heirs or successors, 
any power or authority, by and with the advice and consent of such Legislative 
Councils and Assemblies respectively, to vary or repeal any such law or laws 
or any part thereof, or in any manner to prevent or obstruct the execution 
thereof. 

Such duties to XLVI I. Provided always, and be it enacted by the authority aforesaid, that 
be applied to the net produce of all duties which shall be so imposed shall at all times hereafter 
applied to and for the use of each of the said Provinces respectively, and in 
such manner only as shall be directed by any law or laws which shall be made 
by his Majesty, his heirs or successors, by and with the advice and consent of 
the Legislative Council and Assembly of such Province. 

His Majesty XLVIII. And whereas, by reason of the distance of the said Provinces from 
in Council to this country, and of the change to be made by this Act in the Government 
toe thereof, it may be necessary that there should be some interval of time between 

ment of this the notification of this Act to the said Provinces respectively, and the day of its 
Act, etc. commencement within the said Provinces respectively; be it therefore enacted 
by the authority aforesaid, that it shall and may be lawful for his Majesty, with 
the advice of the Privy Council, to fix and declare, or to authorize the Governor 
or Lieutenant-Governor of the Province of Quebec, or the person administering 
the Government there, to fix and declare the day of the commencement of this 
Act within the said Provinces respectively, provided that such day shall not be 
later than the thirty-first day of December, in the year of our Lord one thousand 
seven hundred and ninety-one. 

Time for XL IX. And be it further enacted by the authority aforesaid, that the time 
ioRiiiig toe write to be fixed by his Majesty, his heirs or successors, or under his or their authority 
by tbe Governor, Lieutenant-Governor, or person administering the Government 
not to later in each of the said Provinces respectively, for issuing the writs of summons 
and election, and calling together the Legislative Councils and Assemblies of 
ber, 1792. said Provinces respectively, shall not be later than the thirty-first 

day of December, in the year of our Lord one thousand seven hundred and 
ninety-two. 

> See No. XXXIX. 

• Grave disputes arose between the two provinces over duties on goods imported via the St. Lawrence. 
These disputes led to the paasiiig of toe Canada Trade Act by the British parliament (8 George IV, c. 
119). See Bradshaw, F. 8eif-OovemmetU in Canada (London, n.d.). 
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L. Provided always, and be it further enacted by the authority aforesaid, Between the 
that during such interval as may happen between the commencement of this commenoement 
Act within the said Provinces respectively, and the first meeting of the Legisla- Se^^miSL 
tive Council and Assembly of each of the said Provinces respectively, it shall of theLegS^ 
and may be lawful for the Governor or Lieutenant-Governor of such Province, tive Ooundi and 
or for the person administering the Government therein, with the consent of 
the major part of such Executive Council as shall be appointed by his Majesty may & made, 
for the affairs of such Province, to make temporary laws and ordinances for the 
good government, peace, and welfare of such Province, in the same manner 
and under the same restrictions as such laws or ordinances might have been made 
by the Council for the affairs of the Province of Quebec constituted by virtue 
of the above mentioned Act of the fourteenth year of the reign of his present 
Majesty; and that such temporary laws shall be valid and binding within such 
Province until the expiration of six months after the Legislative Council and 
Assembly of such Province shall have been first assembled by virtue of and under 
the authority of this Act; subject nevertheless to be sooner repealed or varied 
by any law or laws which may be made by his Majesty, his heirs or successors, 
by and with the advice and consent of the said Legislative Council and Assembly. 




FIFTH PERIOD 
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FIFTH PERIOD 
1791-1840 


The period of Canadian constitutional history after the passing of the 
Constitutional act, under which the province Of Quebec was divided 
into two provinces, up to the act of Union of 1840 which reunited 
them, is one of the most complicated. The documents are almost 
endless, and the movement of events with the causes behind them is so 
full of minute detail that it is difficult to trace the issues at stake and to 
select documents. As a consequence it has been found impossible in this 
introductory note to refer to the exact points which the documents 
selected illustrate. The broad facts of the history, almost in the form of 
a chronicle, can be read in F. Bradshaw, Self Government in Canada, and 
how it was achieved, pp. 46-117 (London, n.d.). On the other hand, 
there are certain generalizations which it is possible to make. These 
will illustrate the difficulties of the period and the story of constitu- 
tional development. 

First, difficulties arose early over the question of supply and con- 
tinued to disturb each province. The governor had control over 
certain crown-revenues, and he could always draw on the military 
chest, which was regularly replenished by the British government. The 
assembly had control only over such moneys as were raised by provin- 
cial legislation. Thus the crown in the Canadas was frequently able 
to carry on the administration without a vote of supply. The history of 
the period is full of illustrations of this constitutional difficulty, and as 
long as the crown enjoyed such financial independence there was a 
farcical element in representative institutions. This then was one of the 
broad issues. It is true, as a study of the documents will show, that the 
protagonists of popular control were often unbalanced extremists ; yet 
behind the almost wearisome iteration of their demands there lay the 
vital constitutional principle that control over appropriation is 
essential to any real form of self-government and of representative 
institutions. 


Secondly, there was in the Constitutional act no statement of the 
respective legislative spheres which belonged to the British and 
provincial parliaments. A superficial reading of the act is sufficient to 
prove that there were bound to be clashes. In Lower Canada, the 
assembly began with petitions for the redress of grievances ; but when 
the British government turned a deaf ear to these petitions, which 
apparently it alone could effectively answer, the assembly passed from 
point to point until it claimed the power of altering the constitution. 
This difficulty erected a second barrier between the crown and the 
popular house. ... ^ « 

Thirdly, the executive had no responsibility to the houses or 
assembly. The difficulty was one of linking the executive authonly 
with the elected chambers. As a matter of fact no solution to that 
difficulty was found within these years. The executive was financially 
and, worse still, constitutionally independent, lhat there was a 
malignant disease, every one seemed to know, but no one diagnosed i 
properly, least of all the houses of assembly ; and the various cures 
suggested during the period, such as reuniting the 
federation of British North America, or an elective 
contained in reality no true cure. The houses of assembly 
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violently and grandiloquently of ‘responsible government’, and in 
trying to get it, without until late in. the period understanding what it 
implied, they frequently overstepped constitutional limits and were 
dissolved time after time. Constitutionally, of course, the governor was 
as much within his rights in dissolving them as the king would be in 
England in dissolving parliament. There was, however, a vital point of 
difference. The king would act on the advice of responsible ministers 
and his act \yould be of nebulous if regal neutrality. In Canada, on the 
other hand, the governor had no responsible ministers, and he was 
driven to act in the spirit of a political party leader. Frequently the 
executive and legislative councils were used by the crown as bulwarks 
against the popular assemblies, and almost generally appointments to 
them were confined to those who supported the governor’s administra- 
tion. The vitiating principle constitutionally was that of an irres- 
ponsible executive. 

Reference has already been made to various proposed remedies. 
With no final decision on the actual principle of government, all 
suggestions were heavy with impotency. It is, of course, quite easy for 
us to see where the constitution of 1791 was weak, but at the time 
no one could see how it was possible to reconcile cabinet and respon- 
sible government in Canada with the sovereignty of the crown. Not a 
few, however, saw that the agitation in Canada implied responsible 
government, and faced it at the moment with a non possumus. It was 
only after the futile rebellions in both provinces that any broader vision 
came. Two^ quotations from I.ord Durham’s Report form the best 
commentary on the period: ‘Representative government coupled 
with an irresponsible executive .... constant collision between the 
branches of the government; the same abuse of the powers of the 
representative bodies, owing to the anomaly of their position ; aided 
by the want of good municipal institutions, and the same constant 
interference of the imperial administration in matters which should be 
left wholly to the provincial governments.’ 

‘ I know not how it is possible to secure that harmony in any other 
way than by administering the government on those principles which 
have been found perfectly efficacious in Great Britain. I would not im- 
pair a single prerogative of the crown ; on the contrary, I believe that 
the interests of the people of these colonies require the protection of 
prerogatives, which have not hitherto been exercised. But the crown 
must, on the other hand, submit to the necessary consequences of 
representative institutions ; and if it has to carry on the government 
in unison with a representative body, it must consent to carry it on by 
means of those in whom that representative body has confidence.* 

The period closes with lord Sydenham’s work. Liberal selections 
are made from his dispatches. He began the new era, and if he only 
succeeded in stamping his own strong personality on the government, 
yet he made possible the brilliant constitutional experiment under 
Bagot, the final failure of the old system under Metcalfe, and the 
successful rule of lord Elgin, under whom full responsible government 
was set up. For a discussion of the constitutional development of the 
period, see Kennedy, W.P.M., The Constitution of Canada, pp. 88-166 
(Oxford 1922). 

1 Lord Durham's Report (edited Lucas, Oxford 1913), toI. 11, pp. 194, 378. 
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AN ACT INTRODUCING ENGLISH CIVIL LAW INTO UPPER 
CANADA, IN THE THIRTY-SECOND YEAR OF 
GEORGE THE THIRD, 1792. 

[Trans.: Doughty and McArthur, Constitutional Documents (Canadian Public 

Archives, 1914).] 

An ACJ to repeal certain parts of an Act passed in the fourteenth year of His 
Majesty's Reign, intituled, An Acl^ for making more effectual Provision for the 
Government of the Province of Quebec, in NORTH AMERICA," and to introduce 
the English law, as the Rule of Decision in all matters of Controversy, relative to 
Property and Civil Rights. 


Whereas, by an Act passed in the fourteenth year of his present Majesty, intituled, 
‘ ‘ An Act for making more effectual provision for the Government of the Province 
of Quebec, in North America," it was, among other things provided, “That in all 
matters of controversy relative to property and civil rights, resort should be had 
to the Laws of Canada as the rule for the decision of the same;” such provision 
being manifestly and avowedly intended for the accommodation of His Majesty’s 
Canadian subjects: and whereas, since the passing of the Act aforesaid, that part 
of the late Province of Quebec, now comprehended within the Province of Upper 
Canada, having become inhabited principally by British subjects, born and 
educated in countries where the English Laws were established, and who are 
unaccustomed to the Laws of Canada, it is inexpedient that the provision afore- 
said contained in the said Act of the fourteenth year of His present Majesty, 
should be continued in this Province — Be it enacted, by the King’s most excellent 
Majesty, by and with the advice and consent of the Legislative Council and 
Assembly of the Province of Upper Canada, constituted and assembled by virtue 
of and under the authority of an Act ® passed in the Parliament of Great Britain, 
intituled, “ An Act to repeal certain fwirts of an Act passed in the fourteenth year 
of His Majesty’s Reign intituled, * An Act for making more effectual provision for 
the Government of the Province of Quebec, in North America,' and to make further 
provision for the Government of the said Province,” and by the authority of the 
same, “ That from and after the passing of this Act, the said provision contained 
”in the said Act of the fourteenth year of his present Majesty, be, and the same 
“ is hereby repealed ; and the authority of the said Laws of Canada, and every 
“ part thereof, as forming a rule of decision in all matters of controversy relative 
“to property and civil rights, shall be annulled, made void and abolished, 
“ throughout this Province, and that the said Laws, nor any part thereof as such, 
“ shall be of any force or authority within the said Province nor binding on any 
” of the inhabitants thereof.” 

II. Provided always, and be it Enacted by the Authority aforesaid. That nothing 
in this Act shall extend to extinguish, release or discharge, or otherwise to affect 
any existing right, lawful claim or incumbrance, to and upon any lands, tene- 
ments or hereditaments within the said Province, or to rescind or vacate, or 
otherwise to affect any contract or security already made and executed con- 
formably to the usages prescribed by the said Laws of Canada. 

III. And be it further Enacted by the Authority aforesaid, That from and after the 
passing of this Act, in all matters of controversy relative to property and civil 
rights, resort shall be had to the Laws of England as the rule for the decision of 
the same. 

IV. Provided always, and be it Enacted by the Authority aforesaid. That nothing 
in this Act shall extend, or be construed to extend, to repeal or vary any of the 
ordinances made and passed by the Governor and Legislative Council of the 
Province of Quebec, previous to the division of the same into the Provinces of 
Upper and Lower Canada, otherwise than as they are necessarily vaned by the 

provisions herein mentioned. , .j r„i. * n 

V. And be it further Enacted by the Authority aforesaid, That all matters relative 


* The Quebec Act ot 1774 (see XZXl). 

P2 


■ SeeNo.LIV. 
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io testimony and legal proof in the investigation of fact, and the forms thereof, 
in the several Courts of Law and Equity within this Province, be regulated by 
the rules of evidence established in England, 

VI. Provided always, and he it Enacted by the Authority aforesaid, That nothing 
in this Act contained, shall vary, or interfere, or be construed to vary or interfere 
with any of the subsisting provisions respecting ecclesiastical rights and dues 
within this Province or with the forms of proceeding in civil actions, or the juris- 
diction of the Courts already established, or to introduce any of the Laws of 
England respecting the maintenance of the poor, or respecting bankrupts. 


LVI 

AN ACT ESTABLISHING TRIAL BY JURY IN UPPER CANADA, 

IN THE THIRTY-SECOND YEAR OF GEORGE THE THIRD, 1792. 

[Trans. : Doughty and McArthur.] 

An Act to Establish Trials by Jury, 

WHEREAS, the Trial by Jury has been long established and approved in our 
mother country, and is one of the chief benefits to be obtained by a free Constitu- 
tion — Be it therefore enacted by the King's most excellent Majesty, by and with 
the advice and consent of the Legislative Council and Assembly of the Province 
of Upper Canada, constituted and assembled by virtue of and under the authority 
of an Act ^ passed in the Parliament of Great Britain, intituled, “An Act to repeal 
certain parts of an Act passed in the fourteenth year of His Majesty’s Reign 
intituled ‘An Act for making more effectual provision for the Government of the 
Province of Quebec, in North America,' and to make further provision for the 
Government of the said Province,” and by the authority of the same, That from 
and alter the first day of December, in this present year of our Lord, One Thou- 
sand Seven Hundred and Ninety-Two, all and every issue and issues of fact, 
which shall be joined in any action, real, personal or mixed, and brought in any 
of His Majesty’s Courts of Justice within the Province aforesaid, shall be tried 
and determined by the unanimous verdict of twelve Jurors, duly sworn for the 
trial of such issue or issues, which Jurors shall be summoned and taken con- 
formably to the Law and custom of England, 

II. Provided always, and be it further Enacted by the Authority aforesaid, 
That nothing herein contained shall prevent, or be construed to prevent the said 
Jurors, in all cases where they shall be so minded, from bringing in a special 
verdict. 


LVII 

RICHARDSON TO ALEXANDER ELLICE » 

[Trans. : Canadian Historical Heview, iv, pp. 258 ff.] 

Montreal 16th Feb’y, 1793. 

Dear Sir 

As you will no doubt be anxious to know the Proceedings of our Legislature 1 
shall endeavour to give you the Outlines, from which you will see that the 
prospect of future utility from their deliberations is as slender, as the past has 
been unproductive of any one desirable regulation. Unhappily the Session 
commenced with a determined spirit of Party amongst the French members, for 
they had a private meeting, at which it was decided that an Englishman should 
on no account be elected Speaker. 

We wished to conciliate and be moderate, and that the choice should fall on 
whoever might be best qualified to fill the Chair, from ability, habits of public 
business, and knowledge in both Languages, without distinction of Country. For 
this purpose three Grant, McGill and Jordan, were proposed, of which they might 
select one the most consonant to the general wish, but all was to no purpose, 
right or wrong, a Canadian must be the man, no matter however ill qualified ; and 
the Election fell on a Mr. Panet, a Quebec Lawyer, whose ideas and talents were 

‘SeeNo.LIV. 

* For an important note on this letter see Soward, F. H., *The First Assembly of Lower Oanaoa 
^Canadian Hiiiorical Review, iv, pp. 258 ff.). 
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never calculated for anything beyond the quibble routine and formality of a 
Court of Common Pleas, such as this Country has hitherto experienced 

The same principle which induced the first Out of Door Meeting, has hitherto 
governed all their proceedings. Everything is settled out of the House they 
come down with matters the most absurd, cut and dry; and all the purpose the 
English Representation has as yet answered, is exposing the evil tendency of such 
conduct, but to no effect ; as we may argue and reason until grey headed, without 
producing a convert amongst those who are predetermined agt. conviction Our 
time has hitherto been principally occupied in framing Rules of Proceeding and 
getting into some system of organization. Two measures only of real importance 
have undergone a decision, exclusive of that above mentioned. The second object 

was the establishment of a quorum to do business. They proposed 34 we 

demonstrated the impossibility of proceeding with so large a number, and that 
26 should be the utmost extent, yet all was fruitless, 34 was carried, and has been 
persisted in, against common sense ; altho’ we have daily and hourly experience 
of its impeding business, as we can hardly ever keep together so large a number. 
No cause can be assigned for such obstinacy, but that being suspicious of their 
own patriotism and assiduity; they are afraid if the number should be 26, the 
English would bo more punctual in attendance than them, and thereby obtain 
a majority. The next question of Magnitude ; which was indeed a preliminary 
one to the proceeding on real business, was that of Language; that is to say, 
whether English or French should be the Legal Text of the Laws to be enacted. 

We all agreed that the Laws should be promulgated in both, but that the 
English being the Language of the Empire, should of course be the Text in the 
last resort, in case of difference of opinion arising in the Construction of Acts, 
In vain did we prove, that this had been the immemorial Practise in the British 
and indeed every other Empire, that it had uniformly been so here since the 
Cession — that it was necessary to the sovereignty and unity of the Nation, and 
of real utility to this Province, as a stimulus to acquire the Language of the 
Mother Country, and have a gradual operation in assimilating us to her, by 
banishing these unhappy distinctions, which the English part of the community 
wished buried in oblivion, but the Leaders of the Canadians seemed determined 
to keep up and even augment. It was like talking to the Waves of the Sea — 
after two days debate upon this question brought on under a variety of shapes, 
we were foiled in each, and it is now determined (as far as this illegal and usurped 
Power of the House of Assembly can do it) that all Laws relative to Property and 
(uivil Rights may be introduced in either Language, and to be translated into the 
other before they can have a formal first Reading, but the French in either case 
lo be considered the Legal Text — The English to be the Text of Acts relative to 
the Criminal Law, or Protestant Clei’gy — objects of no importance, as the Act of 
Parliament has happily left little in our Power on these heads. 

The consequence of so extraordinary a decision will be, that the Council will 
probably reject the French Text, and if that is not the case, the Gov’t certainly 
must, as an English Sovereign has no authority to sanction Laws in a Foreign 
l^anguage. The functions of Gov’t will therefore probably be stopt— a proroga- 
tion or dissolution must ensue — and a new act take place. The division of the 
Province, is now, if possible, more manifestly injurious than before. 1 fear there 
are two Parties amongst the French — one obnoxious to the New Constitution, 
as they opposed our procuring it — the other more dangerous as being infected 
with the detestable principles now prevalent in France, These being my fears, 
my hopes of course are slender — still, as questions will arise on which they will 
split, it will give the English (who have no wish but the happiness of this country 


as a British Colony) a preponderance. ...» 

A circumstance has occurred which has made much noise and of which I am 
unfortunately the object. Debonne introduced his motion regarding the Language 
with a Preface containing his Reasons — the House admitted this Preface on the 
Journal, notwithstanding the tendency of such to impede business, by loading 
the Journals, was manifest. Next day I sat down, and with a view of exposing 
this absurdity, and also to counteract his intention, wrote 8 folio pages very clos^ 
containing part of my own speech the day before, with some 
from others, which I introduced as a Preface to a motion in favor of the English 
Text. , . , _ 

The motion of coirse was lost, but it sicken^ the House so completely of 
Prefaces, that an unanimous vote passed to abolish them in future. 
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As I treated the subject with great freedom, great offence was taken by some, 
and a Committee was app'd to inspect the Translation, for the purpose of bringing 
me to the Bar. I was firm and conscious I did nothing but what Parliam^y usage 
warranted. The consequence was, after out of door vapouring, it within vanished 
into smoke — as they Resolved it should not be ent'd on the Journals, but remain 
on the Files of the House. 

A motion was lately brot. forward to adjourn 20 days viz. to the 25th Inst. 
We opposed it as unconstitutional, being in fact a prorogation — ^yet so ignorant 
are they of the British Gonst’n or so perverse, that it was carried without any 
communication thereof to the Gov'r or Council. In consequence of this 1 am 
now here, and return in a few days. Another measure equally improper was 
carried; an address to His Exc*y to appoint a French Clerk and recommend’g 
one for that purpose. This was opposed as a manifest incroachment on the Royal 
prerogative — as the appointment is in the Kings Representative, and a recom- 
mendation only an injunction under another aspect — besides, that it was asking 
him to undo what he had already done, under the Great Seal, viz: Commissioning 
Sam'l PhiUips as Principal Clerk — and that through him deputations should be 
given, if additional assistance was necessary. I hope this will do good, and draw 
from Gov'r Clarke something that will remind them of their duty. 

Several Bills have been introduced — ^but are in no forwardness — ^a very 
desirable alteration regarding the Courts, has been submitted to us, by desire of 
his Majesty's Ministers. Nothing can be so irksome as the situation of the English 
members — ^without numbers to do any good — doomed to the necessity of com- 
bating the absurdities of the majority, without a hope of success — ^were 1 rid of 
it, no consideration would induce me to accept again of such a trust — ^but as I 
am in, 1 am determined to give my opinion boldly for such measures as in my 
conscience 1 shall think really calculated to do this Province a service, under the 
relation it stands in as a part of the B. Empire. 1 am persuaded — ^if the House is 
not dissolved — ^the English will in the end be the most popular — as facts will 
speak for themselves, and gradually remove prejudices, interestedly fomented. 
With my best respects to Mrs. Ellice and all Friends — 

I remain with great respect and truth 
Your assured, and much obliged 
Servant 

John Richardson. 


LVIII 

EXTRACTS FROM THE RULES AND REGULATIONS OF THE 
HOUSE OF ASSEMBLY, LOWER CANADA, 1793 

[Trans. : Doughty and McArthur.] 

Bills 

Resolved: 

III. That Bills relative to the criminal laws of England in force in this province, 
and to the rights of the Protestant clergy, as specified in the Act of the 31st year 
of his Majesty, chap. 31,^ shall be introduced in the English language; and the 
Bills relative to the Laws, customs, usages and civil rights of this Province, shall 
be introduced in the French language, in order to preserve the unity of the texts. 

IV. That such Bills as are presented shall be put into both languages, that 
those in English be put into French, and those presented in French be put into 
English by the clerk of the House or his Assistants, according to the directions 
they may receive, before they be read the first time — and when so put shall also 
be read each time in both languages — ^well understood that each Member has a 
right to bring in any Bill in his own language, but that after the same shall be 
translated, the text shall be considered to be that of the language of the law to 
which said Bill hath reference. 

Rules Relative to the Introduction of Private Bills, Passed in the 
House the I9th April, 1793 

VIIL That all aids and supplies granted to his Majesty by the Legislation of 
Lower Canada are the sole gift of the Assembly of this Province, and all Bills for 

‘SoeNo.LIV. 
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granting such aids and supplies, ought to begin with the Assembly, as it is the 
undoubted right of the Assembly to direct, limit, and appoint in all such Bills, 
the ends, purposes, considerations, conditions, limitations and qualifications of 
such grants, which are not alterable by the Legislative Council.^ 


LIX 

SIMCOE TO PORTLAND » 

[Trans. : Doughty and McArthur.] 

Kingston, Upper Canada, 
December 21st, 1794. 

My Lord Duke, 

In the present situation of Affairs in this Country, I beg to offer for Your 
Grace’s immediate Consideration some important Objects which will be affected 
by the Arrangement now under Contemplation between His Majesty and The 
United States ; these Objects relate entirely to the civil Government. 

A Principle on which I have considered this Government as most wisely estab- 
lished, and which I have never lost sight of in its Administration, has been to 
render the Province as nearly as may be a perfect image and transcript of the 
British Government and Constitution.* In the pursuance of this Object and in 
order to give weight and respectability to the Legislative Council, which his 
Majesty and the Parliament had constituted as a Branch of Government, I 
thought it proper, having divided the districts into Counties to create Lieutenants, 
selecting them where practicable from the Legislative Counsellors and giving to 
the Lieutenants as nearly as circumstances would admit, the appointments or 
recommendation of the Magistrates, and the nomination of the Omcers of the 
Militia, as stated in the Circular Letter,* I beg to enclose to Your Grace--1 have 
reason to believe this arrangement will in due Progress answer the intention. 

The Towns of Kingston and that on the River Niagara from their situation 
must be places of great resort. I therefore beg to submit to Your Grace, That I 
think, It would be for the public Interest and the King’s benefit, that These pi^c^s 
should be incorporated and named the Cities of Kingston and Niagara ; I should 
propose that the Corporation should consist of a Mayor and six Aldermen, Justicp 
of the Peace ex officio, and a competent number of Common Council, to be originally 
appointed by the Crown, and that the succession to vacant seats might be made 
in such a manner as to render the Elections as Utile popular as possible ; meaning 
such Corporations to tend to the support of the Aristocracy of the Country. 

I should propose that these Corporations should have maritime J'^risdiction, 
if such shall either at present or in future be necessary to 

and River St. Lawrence— The whole Jurisdiction of Lake Ontario might well be 
divided between Niagara and Kingston and the 
The St. Lawrence might be divided betwep hft tlken 

Johnstown— Erie might be divided between Niagara and the Post to . 

to Long Point. From thence the Jurisdiction of Long Point, ®Jt^end to 
Isle Bois blanc, and from thence, that of Chatham might 

Cabots Head (Pennatangushene) or Gloucester ivorth 

time Jurisdiction beyond that on Lake Huron and Superio 

S ajJSand Possibly more cminenUy necessary 

to Your Grace, the propriety of establishing, P^bably by fmty with the 
States, some taw to prevent Criminals of a certain de^n^on tamng reiu^jjn 

His Majesty’s dominions and those of the couiSries lor that 

that a Wnt Police is most necessary on the hmits of the two Counln^^^^ 

express purpose; and perhaps, It may be pmper , lustifiable or 

Subject, and appUcable to ParUcular Spots, that ®ight not be 
necessary to be extended over the other parts o* ^ , jj!.u gt^neers enter 

Niagara and the Port of Kingston are the general places at whi^t^ngere e^ 

* This la one of the earliest attempts to draw up a method of psrUamentaryp .. 

the sole light of the assembly to vote money. RimiviG’a characteristic enthusiasms in Upper 

• This Aspatoh throws an interesting light on ^e of “^Sdwas appointed seeretoiy of 

Canada. (Sm Soott, D. 0., John Oxford, WS6.) roniana i r „ 

State for the home department in Julyi 1794. the first session of the Upper Canadian 

• This is the famoim phrase used by Simcoe in proroguing tne nrat 
legislataro {Ontario Archives itejwtt, W09, p. 18). 

• The letter is in Doughty and McArthur, pp. 198 h* 
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the Province, and where People leave it, It seems therefore, that establishing a 
Corporation at these places with adequate jurisdiction may be of public Service 
in these respects. 

Great Britain from its insular situation (as far as I recollect) affords no examples 
of English laws being applicable to boundaries respecting a foreign Neighbour; 
and in particular, of communications by water ; a division on which must form 
such a boundary. The term debateable land, when England and Scotland were 
separate Kingdoms seems to support the propriety of my wish that so soon as 
possible the Laws may deflne and comprehend for the purposes of internal 
Government both the land and water under certain Jurisdictions. 

1 have to observe to Your Grace these proposed Corporations, should have the 
right of suing and being sued and sufficient powers for giving efficacy to all 
internal regulations and by these means of promoting the welfare of the Com- 
munity, without any of those monopolies which exist in European Corporations — 

The Basis adopted for an equal Representation of the People of the Province 
was Its population, ascertained by the Militia Rolls — Tliis Principle, liable from 
its own nature, and the situation of the Country to fluctuate, will in a more 
particular manner become unequal, should Detroit be relinquished to the United 
States — It therefore appears to me, seasonable that I should request Your 
Grace’s directions on what established Principle the Extension of the number of 
Representatives should hereafter take place? and It may be worthy of your 
consideration whether in the present peculiar Instance It may or may not be 
proper to give the Right of electing Members to the Jnhabiianis of the proposed 
cities of Niagara and Kingston; which certainly will add to their respectability — 
both, should include a competent tract of Ground, and for all purposes, the former 
should include Queenstown, where some Proprietors mean to build largely the 
ensuing Year, and the present town of Newark. 

In respect to existing circumstances, It appears to me of consequence. That 
Niagara should be incorporated so soon as possible, were it only to preserve its 
name in the King’s Dominions. It is the policy of the United States to call them- 
selves solely Americans, not only with the view to melt down in that general 
name every part of their Confederation, but to enforce when time shall suit, their 
principle, “that all Colonics connected with European Governments, or depend- 
ing upon them are foreign, and invaders, and that They themselves only are the 
Natives.’’ 

Having no Chief Justice, and being at a distance from the Attorney General 
I have thought proper at the present Crisis to offer These ideas to Your Grace In 
Hopes that should they be deemed worthy of attention. Charters of incorporation 
with such powers may be forwarded to me from England, before the meeting of 
the next Session; and I am to observe to Your Grace, That as by Act of Parlia- 
ment ^ the ensuing Session will be the last of the present House of Assembly, It 
will be provident, to pass every Bill, that may be necessary before it be dissolved, 
as it not be probable that a more loyal or better disposed set of men will be again 
reassembled. 

It has been sepresented to me, that the Act of Parliament * which established 
the Constitution of this Country, specifying that the Lands should be granted in 
free and common soccage, is at variance with His Majesty’s Instructions which 
preclude my granting Lands without The reservation of Mines which may be 
discovered; and It is stated to me that a Grant in free and common Soccage 
reserves only to the Crown, Mines of Silver and Gold. 

I shall be glad of Your Grace’s immediate directions on this Point ; in particular 
as I meant to submit to you whether the grant of Iron Mines might not be made 
by the Government of this Country, there is every probability that They may be 
usefully worked — ^And I presume that His Majesty’s Ministers do not mean to 
follow any system which may preclude such rude Manufactures as may be 

necessary for the benefit of the Country. 

*•*«** 

I have the honour to be with great Respect and Deference. 

My Lord Duke 
Your Grace’s 

most Obedient and 
most humble Servant 

J. G. SlMGOE. 

* Ibid., § 43. 


See Constitutional act, $ 27 (No. LIY). 
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PORTLAND TO SIMCOE 
[Trans. : Doughty and McArthur.] 


Lieut. Governor Simcoe, 
Sir, 


Whitehall, 20th May, 1795. 


Both the Measures ^ seem very unfit to be encouraged by the Parent State in 
a dependent Colony — ^The Legislative Power being given up to an Assembly of 
their own, it is only thro’ the executive Power, vested in the Person having the 
Government of the Province, that the Sway of this Country can be exercised — 
Every kind of Authority that is not inconsistent with the Constitution given to 
the Province, ought, therefore, to be concentered in his hands — ^Whereas the evi- 
dent tendency of both these measures, is to fritter down his direct Power, and to 
portion it out among Corporations and Lieutenants, who, on many occasions, 
may be disposed to use it in obstructing the Measures of Government, and, in all 
events, will require to be courted and managed, in order to secure the right direc- 
tion of the Infiuence thus unnecessarily given them. I have entered purposely 
more at large into these proposed Measures, because I observ'e that your adoption 
of them arises from an idea, that by assimilating the modes of the Government 
of the Province, to the modes of the Government of England, you will obtain all 
the beneficial effects which we receive from them — Whereas to assimilate a 
Colony in all respects to its Mother Country, is not possible, and if possible, would 
not be iirudent. The one may have many Institutions, which are wholly inappli- 
cable to the situation of the other — Some there may be, which we permit to con- 
tinue here only, because they already exist, and are interwoven with other parts 
of the Government, but which, perhaps, if we had a choice, we should not now 
be disposed originally to introduce — Such, in the Opinion of many, are Corpora- 
tions, and separate Jurisdictions of all sorts. Others there are which may be 
objectionable in a Colony, as tending to lessen the Authority which the F^arent 
State ought to possess over it, as long as that relation subsists between them — 
Of this description I conceive to be all subordinate Powers created in the Colony, 
beyond those which are absolutely necessary for its internal Police — The Power 
of the Person having the Government is the Power of this Country ; but such 
subordinate Powers as are proposed are not ours. We have no connection with, 
or direct Influence over, those who exercise them — They are rather means and 
instruments of Independence. Having said thus much, it must depend on local 
circumstances and further consideration, how far it may be expedient to attempt 
to undo anything that has been already done ; but 1 can see no ground that will 
authorize me to encourage the further prosecution of either of the Measures in 
question. 


1 am, 4&C. 

Portland. 


LXI 

MILNES TO PORTLAND ^ 

[Trans.: Doughty and McArthur.] 

Quebec, 1 November, 1800. 

MY LORD , 4u- 

On my first taking upon myself the administration of the Affairs 
Province 1 was extremely struck with the wavering state in which I 
Interests of Government. I have since been at much pains to discover the real 
Causes of this situation of things which I plainly saw lay deeper than, I believe, 
is generally supposed by His Majesty’s Ministers ; and I ain so forcibly 
with a persuasion that this Subject ought to be attended to, that I feel it my 
Duty to lay before Your Grace, such Remarks as have occurred to me respecting 

* i. e. the plans of creating corporations and of retaWl^ng m it 

* This dispatch illustrates the workings of the ttonstitution^act 179L^t ixiwer Canada 

throws light on the position of the executive govemmwit and the bouse of assembly 

before the racial struggle began to complicate the issues. 
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it, in order that Your Grace may be fully apprized of the real State of the Country, 
and take such Measures as you may think fit to strengthen the Executive Power 
in Lower Canada. 

However excellent in itself the new Constitution may be which His Majesty 
has graciously been pleased to grant to the Province, I conceive the Foundation 
of it must rest upon a duo proportion being maintained between the Aristocracy 
and the lower Orders of the People, without which it will become a dangerous 
Weapon in the hands of the latter. Several Causes at present unite in daily 
lessening the Power and Influence of the aristocratical Body in Lower Canada : I 
cannot howeve]ir but think that Measures might be adopted to counterbalance in 
some degree this Tendency, and I shall hereafter have the Honor to point them 
out to your Grace: but in order to make myself clearly understood I must first 
explain what 1 consider to be the principal Causes by which the Influence of the 
Aristocracy in this Country has gradually been reduced to it’s present State. 

The first and most important of these I am of opinion arises from the manner 
in which the Province was originally settled; that is, from the independent 
Tenure by which the Cultivators (who form the great Body of the People and are 
distinguished by the appellation of habitants) hold their Lands ; and on the other 
hand from the inconsiderable Power retained by those called the Seigneurs, and 
the little disposition they feel to encrease their Influence, or improve their 
Fortunes by Trade. Hence by degrees the Canadian Gentry have nearly become 
extinct, and few of them on their own Territory have the Means of living in a 
more alTluent and imposing Style than the simple Habitants who feel themselves 
in every respect as independent as the Seigneur himself with whom they have no 
further Connexion than merely the obligation of having their Corn ground at his 
Mills, paying the Toll of a Fourteenth Bushel, which they consider more as a 
burthensome Tax than as a Return to him for the Lands conceded by his Family 
to their Ancestors for ever upon no harder Conditions than the obligation above 
mentioned, a trilling Rent, and that of paying a Twelfth to the Seigneur upon any 
transfer of the Lands. 

The Second Cause which I apprehend tends to lessen the Influence of Govern- 
ment in this Province is, the prevalence of the Roman Catholic Religion and the 
Independence of the Priesthood^: this Independence I find goes considerably 
further than what was intended by the Royal Instructions wherein it is particu- 
larly declared to be His Majesty’s Pleasure “that no Person whatsoever is to have 
Holy Orders conferred upon him, or to have the Cure of Souls without a License 
for that purpose first had and obtained from the Governor,’’ etc. etc. But this 
Instruction has hitherto never been enforced, by which means the whole Patro- 
nage of the Church has been thrown into the hands of the Roman Catholic Bishop, 
and all connexion between the Government and the People through that Channel 
is cut off, as the Priests do not consider themselves as at all amenable to any 
other Power than the Catholic Bishop. 

A singular Instance lately occurred of this Independence : A Priest at Terre- 
bonne near Montreal interfered in the most indecent manner in the late Election 
for the County of Effingham ; he exerted all his Influence to prevent the Solicitor 
General from being chosen, and violently supported a Man who had been expelled 
from the last House of Assembly on account of his having been convicted of a 
Conspiracy, and who was consequently considered as a dishonored Person.* 
Upon this man’s being chosen the Priest actually went so far as to perform High 
Mass in the Parish Church, to return Thanks as he termed it, “ for the reelection 
of this Martyr.” In justice to the Canadian Bishop I must add, that upon my 
Representation he did every thing which was proper to be done on the occasion. 

Another Circumstance which has greatly tended to lessen the Influence of 
Government since the Conquest has arisen from the necessity which then existed 
of disembodying the Militia : but as I am by no means of Opinion, considering the 
Circumstances which took place a few years since, that it would be either practi- 
cable or prudent to call out the Militia at this particular moment, 1 shall not enter 
further into this Subject at present, though I shall hereafter revert to the Militia 
even in its present State as a Means by which a certain degree of Influence might 
still perhaps be established in the several Parishes. 

1 For a further discuaBion of this point see Oralg’s dispatchto Liyerpool, May 1, 1810 (No. LXV). 

> i. e. Charles B. Bouc, who, after being expelled from the house of assembly, successfully ran for the 
county of EflOingbam against solicitor-general Fouchdr in 1800. He was disqualified by act m parliament 
in 1802. 
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It may be unnecessary to observe to your Grace how much more important thi^ 
above Facts are become since the establishment of the new Constitutfon. In the 
Government an Ordinance, issued in the name of the Kina 
was sufficient to enforce the execution of any Measure that was deemed expeS 
without any discussion taking place upon the subject, or its entering into thA 

" moLnt\L 

But since the establishment of the present Constitution in the year 1792. the 
Case IS very different every thing being previously discussed in the House of 
Assembly ; and unless a certain preponderance can be maintained in that House 
means as firmly established as I could wish) the Power 
of the Executive Government will insensibly become nothing. 

Very few of the Seigneurs, as I have already hinted, have sufficient Interest to 
insure their own election or the election of any one to whom they give their 
Support in the House of Assembly, and the uneducated Habitant has even a 
better ch^ce of being nominated (though he cannot perhaps sign his name) than 
the firet Officer under the Crown: There was a moment when 1 even despaired 
of getting the Attorney General i into the present Assembly ; and though it is 
undoubtedly better composed than the last, it is far from being so respectable a 
Body as Government might wish. 

The Canadian Habitants are I really believe an industrious, peaceable and well 
disposed People; but they are, from their want of Education and extreme 
simplicityi liable to be misled by designing and artful Men, and were they once 
made fully sensible of their own Independence, the worst Consequences might 
ensue. They are in fact sole Proprietors of nearly all the cultivated Lands in 
Lower Canada. 


The Seigneurs and Ecclesiastical Bodies to whom the Lands were originally 
granted having conceded the greater part of tlieir Lands for ever, with little or 
no reserve, to the Cultivator in small' Parcels of from One to Two Hundred acres 
retaining only as I have already observed the Property and Profits of the Mills, 
a certain Proportion of their Produce which is sometimes paid in kind and in 
various ways, and the Lods et Ventes; and this Species of Property attached to 
the Seignorial Rights is by the ancient French Laws of Inheritance, which occa- 
sion frequent subdivisions of Property, in a few Generations become quite incon- 
siderable, whereby the Situation of the Seigneur has in many instances been 
reduced below that of the Vassal. Each Habitant cultivates as much Land as he 


can manage with the Assistance of his own family, and as is necessary for its 
support ; and having thus within themselves from year to year all the Necessaries 
of Life, there cannot be a more independent Race of People, nor do I believe there 
is in any part of the World a Country in which Equality of Situation is so nearly 
established. Except in the Towns of Quebec, Montreal and Three Rivers, little 
or no difference is observable in the affluence of the Canadians but what may in 
some Measure arise from the local Circumstances of more or less favorable Situa- 


tion, a richer Soil, or a greater or less degree of exertion. 

The Counties are divided into Parishes each Parish chiefly extending about 
Three Leagues along the Rivers St. Lawrence and Chambly, and to each of which 
there is a Parochial Church; the principal Person in every Parish is in general 
the Priest and the next the Captain of Militia, and it is through the latter that 
any Business is transacted for Government. 

Having endeavoured to give your Grace some insight into the actual State of 
this Country, which 1 could more fully enlarge upon if I was not apprehensive 
of intruding too much upon your time till I have received your permission so to 
do, I shall proceed to point out the means by which I imagine the Influence of 
Government might be immediately extended to the distant Parts of the Province, 
and though I am conscious this cannot be effected without a certain expence to 
the Mother Country, I consider 'that expence as inconsiderable when compared 
to the Sums it would require to quell any disturbance that might for want of 
timely precaution take place in the Province: the apprehension of such an Event 
though not immediate is strongly impressed on the Minds of some of the best 
Friends of Government. 

I am well aware the chief Object to be depended upon to encrease the Influence 
of the Crown, will be by means of the Waste Lands ; and in that point of view the 
delay that has taken place in the Land Business is greatly to be regretted and it 

I Jonathan Sewell. 
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becomes an Object of peculiar importance to Government that no further delay 
may occur to prevent the clearing and settling of the immense Tracts that are 
now in the hands of the Grown undisposed of, as their being granted in free and 
common Soccage will in time (if judiciously granted) form in this Province a 
Body of People of the Protestant Religion that will naturally feel themselves 
more immediately connected with the English Government ; but as this cannot 
be expected to have any immediate eflect, 1 am inclined to think that in the mean 
time much may be done first through the catholic Priests, and secondly by means 
of the Militia. 

The present Catholic Bishop ^ is extremely well disposed to Government ; he is 
allowed by His Majesty Two Hundred Pounds per annum as Superintendent of 
the Romish Church ; in addition to which he receives from Government a Rent 
of £150 per annum for the use of the Bishop's Palace at Quebec which is occupied 
by Public Offices; He has lately applied to me for an encrease of this Rent, 
signifying at the same time that his Income is very inadequate to his Situation 
and the Galls which are made upon it, which I have reason to believe is a just 
Statement. This Application offers an occasion of attaching the Canadian Bishop 
more particularly to Government, if* by such an encrease of his appointments as 
His Majesty shall graciously be pleased to allow his Situation was made easy, at 
the same time requiring of him a strict attention to that part of His Majesty's 
Instructions to the Governor which I have before mentioned.® 

This I am of opinion would tend very much to increase that Consideration 
which the Priests themselves ought to feel, and to encourage in their Parishioners 
for the Executive Government, at the same time that it would ensure the co- 
operation of the Canadian Bishop; But in order to carry this point particular 
care must be taken to chuse a proper moment, and if the Bishop should be found 
decidedly averse to make the Sacrifice required of him, it ought perhaps to be 
deferred till the Peace. 

The Priests have a 2Gth of all the Grain, which may be valued at Twenty-Five, 
or Twenty Six Thousand Pounds a year, which alone must make their Influence 
very considerable, and especially as the Religious Bodies are in possession of 
nearly One Fourth of all the Seignorial Rights granted before the Conquest 
(excepting those of the Jesuits Estates latterly taken into the possession of the 
Crown) as will appear by the Inclosure. 

With regard to the Militia it will be more difficult to give Your Grace a clear 
and distinct Idea of the Mode in which 1 am inclined to think use may be made 
of this Body to support the Interests of Government throughout the Province, 
and to disseminate Principles of loyalty amongst the Canadians in opposition to 
that spirit of democracy which has lately gained so much ground in many Parts 
of the World, but fortunately has not at present made any material progress in 
Canada. 

The Population of Lower Canada is computed as about One Flundred and 
Sixty Thousand Souls, Nine Tenths of whom reside in the Parishes before 
described, distinct from the Towns, and from these are drawn the Canadian 
Militia which amount to 37,904 between the ages of 16 and GO. In the Parishes 
here alluded to, there are 292 Captains of Militia who are chosen from among the 
most respectable of the Canadian Habitants (the Etat Majors amounting to 16 
being in general chosen from among the Seigneurs) and here it is necessary to 
inform your Grace how far under the dominion of France the Body of the People 
were regulated in all public Matters by the Officers of Militia ; the Captains of 
Militia being the Persons employed to issue and enforce the public ordinances and 
the Corv6es, and who through the Authority thus delegated to them by Govern- 
ment possessed considerable Influence in their respective Parishes. 

Although under His Majesty’s Government these Powers have in a great 
Measure been withdrawn, especially since the establishment of the new Constitu- 
tion, there still remains in the minds of the Canadians a certain Consequence 
attached to the Character of Captain of Militia ; and as I have before observed to 
your Grace, it is still customary on all public occasions to employ this useful Glass 
of People to perform many Services for Government which they have hitherto 
done without other reward than merely that arising in their own Minds from the 
Honor and respectability of the Appointment; but this though sufficient to 

‘ Bi^p Denant. The Bi^op*g palace was used by the leglBlatiye council for its meetingB till 1838. 

* For a similar scheme in 1810, see No. LXV. Milnes’s suggestion doubtless owed its origin to 
H. W. Ryland (see pp. 239-40. Of. p. 236, note 2). 
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render it desirable is, as they feel, by no means an equal return for the consider- 
able Portion of their time so employed: If then by means of an honorary and 
pecuniary reward, or by any Plan that may be approved of by the Executive 
Council, this Glass of the Canadians could be brought to consider themselves as 
the immediate Officers of the Crown, and peculiarly attached to the Interest of 
Government, there is no doubt that such an Influence from the Circumstance of 
being equally diffused over the whole Province would elTectually tend to keep 
alive among the great Body of the People that Spirit of Zeal and Loyalty for 
monarchical Government which I believe to be natural to the Canadians, but 
which for the want of an intermediate Class to whom' they can look up, and from 
their having no immediate Connexion with the Executive Power is in danger of 
becoming extinct. 

That Loyalty is a lively principle in the Breasts of the Canadians I have no 
doubt, if I may judge from the expressions of satisfaction which are shown by all 
Ranks whenever the Representative of His Majesty only passes through the 
Country: this I myself experienced (though at that time personally unknown) 
in the Tour I lately made through the Province. 

There are several other Means besides those I have already stated by which I 
am convinced, a proper Bias may be maintained in the Minds of the Canadians, 
so as I should hope would secure the Province against any internal Commotion 
or Disaffection, the Details of which I shall reserve until I shall receive your 
Grace’s Sanction to trouble you further on this head, particularly as in order to 
give your Grace a complete Idea of this Subject and the extent of my Plan it will 
be necessary to solicit your attention while I lay before you a Sketch of the 
relative Expences of the Civil Department of Lower Canada, and the Military 
Expenditure of the Canadas, by which it will appear how little Proi)ortion exists 
in the Expences of those Departments, and what a considerable saving may 
hereafter accrue to Government if according to the Plan proposed, and by a more 
liberal allotment to the Civil Expenditure such an Influence could be attained 
over the Minds of the Canadians as might in the course of time not only secure 
the Province from any interior Commotion or disaffection, but likewise insure the 
cooperation of the Inhabitants in the Defence of the Province against the 
Attempts of a foreign Enemy without the aid of such a considerable military 
Establishment as the Mother Country has hitherto maintained in this part of 


His Majesty’s Dominions, . i „ p 

The Deficiency of the Revenue, upon an average of the last Pive years of the 
Civil Expenditure, amounts as will appear in the Paper 1 have the honor to 
transmit, to £12,000 par annum, and the yearly Military expends of the two 
Canadas, according to the best InfomiaUon I can collect, to about i260,()TO. 
This Expence would in tlie case of any Tumult or 
or of a War with the neighbouring SUtes, most probably be doubled 
amount; and this Consideration alone shews how “‘‘““'-My ^et 
Mother Country that your Grace should be made acquainted, while there is yet 
time, with evc7y means by which the Influence of the 

and the hands of the Executive Power strengthened. But ^ 

sideration of perhaps greater imi>ortance than any 

an Influence be obtained throughout the Province ^ . Influence when 

the Captains of Militia as 1 have ventured to onmire a Maiority 

fully established might also be employed so as at all election in 

in favor of Government in the House of Assembly, ^ r B„siness are 

that House of such Men as from their I,. Ae licht and not 

most likely to see the real Interests of ^^rovince in ^ 
to be deluded by the fallacious Argi^ents of P L * L' ^han Inl^ence 
their entire Support in a very great 

over the Elections lessens the respcc^bihty ^ . has go long e5sted of 

degree, and particularly as from the absolute Want which has 

the Means of Education and the inability purpose, 

that would attend sending their Sons ^ ^ of talents among 

there are at present scarcely any rising Men, and b 

the Canadian Gentry. . ^p*Kni4miQPof Assembly is transacted 

From this and other Causes the Business u* Members are sometimes unable 
with so little System or regularity that j iheir deliberations on the 

to form a judgment of what is likely to be the result of their aeimera 

most common Subjects. 
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While a due preponderance on the side of Government is so manifestly wanting 
in the Assembly it is considered by the Well wishers of Government as a fortunate 
Circumstance that the Revenue is not at present equal to the Expenditure, & 
your Grace will immediately see the necessity on this account of preserving, in 
appearance at least, that disposition in a greater or less degree, as there is reason 
to apprehend that in case the Province could be induced to Tax itself in a degree 
equal to the Calls of the Executive Government, the Right of regulation and 
control over the whole would probably be aspired to by the Assembly, which 
could not fail of producing the most injurious Consequences to the Colonial 
Government, rendering it from that moment dependent on the Will of a popular 
Assembly. 

The Burthen which is at present thrown upon the Mother Country will be fully 
compensated for whenever the Sums that shall arise from the Sale of the Waste 
Lands begin to come in, and particularly if (as appears by the Dispatch of the 13th 
of July 1797 to Gen. Prescott to have been in contemplation) it should be deter- 
mined to appropriate the Monies arising from those Sales to the purchase of 
Stock in the English Funds, and the Interest of this Stock to go in aid of the 
Civil Expenditures of the Province in such manner as the Lords Commissioners 
of His Majesty’s Treasury may direct. 

The Quantity of Land which from first to last will have have been at the dis- 
posal of Government is computed at about 150 Townships equal to Ten Million 
of Acres which have actually been applied for, including as is supposed the princi- 
pal part of the ungranted Lands in Lower Canada that are deemed convenient 
for settlement and fit for cultivation. 

Of the above about 35 Townships only are in contemplation to be granted on 
the original Terms proposed in the year 1792 consequently 115 Townships will 
remain for the future disposition of the Crown exclusive of the Church and Crown 
Reserves consisting of Two Sevenths set a part in the Townships already granted. 

The Wealth, Power and Influence that must accrue to the Mother Country 
when those Lands become settled is an object of self evident magnitude, and must 
in time make a full return for whatever will be found necessary in the mean while 
to support and secure so valuable a Colony. 

I flatter myself there can be no doubt that the liberality with which His 
Majesty has lately been i>leased to provide the Means of Education in the Province 
will go a great way to secure the affection and loyalty of the rising Generation 
who would otherwise be in danger of imbibing Principles inimical to His Majesty’s 
mild and paternal Government by the necessity which has hitherto existed of 
their being sent to the neighbouring States for education. The respectable footing 
upon which the Protestant Church is about to be put in Quebec will likewise tend 
to encrease that Consideration which ought to prevail for the Established Church. 

When I began this Despatch I did not foresee the length into which I have been 
inevitably drawn, but I trust 1 shall stand excused in the opinion of your Grace 
by the motives that have actuated me in this research, and I may truly say I have 
no other view than a full and consciencious discharge of all the Duties that belong 
to the Situation which His Majesty has been pleased to entrust to me. 

I have the Honor to be 
My Lord, 

Your Grace’s 

Most obedient and 
Most humble Servant 

Hobt. S. Milnes. 


LXII 

PORTLAND TO MILNES 
[Trans. : Doughty and McArthur.] 

Whitehall, 6 January, 1801. 

Sir, — 

The matters stated in Your Letter to me separate and secret of the 1st Novem- 
ber ^ are so highly important to the King’s Canadian Government that I shall 
make them the subject of the separate Dispatch. 

The prevalence of the popular influence in Lower Canada seems to be attributed 
by you to three principal causes, viz. — ^first, the separate and unconnected 

1 No. LXl. 
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Interests of the Seigneurs and the Habitans, by which the latter are become 
totally independent of the former, and are not likely to be influenced by .them in 
any respect — secondly — ^the Independence of the whole body of the Roman 
Gatholick Clergy, who are accountable to no other authority than that of their 
own Bishop; and thirdly — the necessity there has been of disembodying the 
Canadian Militia, in consequence of that Country’s having been conquered by 
His Majesty’s Arms, and the inexpediency of their being called out under the 
present circumstances. 

As the separate and unconnected situation of the Seigneurs and Habitans 
arises from the Established Laws and Usages of the Province in regard to the 
property held in these two descriptions of Persons, it is an evil certainly to be 
regretted, but I fear it will be very difficult, if not impossible, to remedy ; and as 
the Canadian Gentlemen can derive no influence from their Landed possessions, it 
must necessarily be left to the particular exertions, ability and ambition of the 
Individual Seigneurs to emerge from their present State of insignificance — all 
that can be done in this respect, is to hold out motives for execution, and to give 
all possible encouragement in those instances where any disposition of the kind 
is found to exist — but before I proceed further I can not help expressing to you 
my surprise that the establishment of the Canadian Battalion in Lower Canada, 
the principal object of which was to draw the Canadian Gentlemen from their 
Indolent and inactive habits and to attach them to the King’s service, should 
have met with no greater success— had any eagerness been manifested in com- 
pleting this Battalion, it might have been judged advisable to form a second and 
third of the same sort in case the spirit and inclination of the King’s Canadian 


Subjects appeared to call for it. . . „ . ^ j i # iu 

With respect to the Roman Catholick Clergy being totally independent of the 
Governor, I must first observe that I am not aware of the causes that ^ve led 
to a disregard of that part of the King’s- Instructions, which require— ‘That no 
person whatever is to have Holy Orders conferred upon him or to have the ^re 
of Souls, without Licence first had and obtained from the Govenior. Tlie 
resumption and exercise of that power by the Governor and 
a Licence requisite for admission to Holy Orders, I hold not only to be of the first 
fniportancc, but so indispensably necessary, that I must call upon you to en- 
deavour to effect it by every possible means which prudence can suggo8l--you 
will therefore readily conclude that I must see with pleasure y"“'’ ^ 

encreasing the Allowance to the Catholic Bishop adopted almost to any extent, 
if it can prove the means of restoring to the King s ® j 

that power and controul which are essentiaUy “oces^ry to his authority, and 
whicli is expressly laid down by the 44th Article of your Instructions above 

The^tod and last cause of the preponderant of to 

the situation of the Canadian Government ’■y is 

me to carry with it, its own Remedy; inasmuch as the Estebhsh^^^ 
canable of beine converted into an Instrument of considerable we^gni ana 
au?Som;KlaXof the ExecuUve P-V^^^lXrreiJiiiw^ 

suggest should meet the opinions and sentiments o Militia unon 

acting to your statement what seems to be wanting » ^ 
such a fating that iU being called out shaU b® mels^^ 

advantage of those that compose it as to render it ^ 

this view I have examined your Militia AcU of May 1794^and 
particular in which they strike me as of it, except for 

Provision for the Annual Meeting of ° ^hat I would propose 

two days in the year for the PVP^^^.J^hp^iSSjaUOT 0^0 Legislature) that 
therefore is (in case of its meetmg with ®PP, Daiiot should be called out to 
a certain proportion of the Militia to be chosen by EMtots^ma^ 

be exercteed tor 3 weeks or a monte to subsistence 

and men who shaU bo caUed out shoidd be aUw^ tte 

as His Majesty’s Regular Troops. It should not be ballotted for again 

who should be chosen by Ballot m any one »niied out- by which means ali 

until tee residue of tee militia should „( duty^ partake of the 

the Officers and men would take then regular tour of auiy « i 
advantages arising from their l»mg callM ou . variations as lo<»l 

The adoption of this part of our Mother part of it should 

circumstan^ may call for) wiU necessanly require teai anou. f 
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be adopted, viz., the permanent pay of an Adjutant to each Regiment and of a 
certain number of non-commissioned officers, fifes Drums as in the militia of this 
Kingdom. 

In amending the Canadian Militia Bill in the manner I have suggested, Pro- 
vision might also be made for such other Appointments as would be necessary 
during the time of the annual exercise of that portion of the Militia which may 
be called out. What the number and description of those appointments should 
be, must depend upon the number of militia men to be called out and must there- 
fore be regulated on the spot. 

You will understand that I am only stating the outline of such amendments to 
your Militia Laws, as I conceive to be most likely to secure the objects you have 
in view, and to create and establish that interest and connection which should 
subsist between the Militia and the Executive Authority of the Province. 

Should you be of opinion that these amendments will meet with the concurrence 
of the Legislature, the sooner they are digested and put into proper form with the 
Assistance of the Executive Council and the Law Officers of the Crown, the better; 
and you will as immediately as possible transmit to me an Estimate of the addi- 
tional expence which will be created by them, in forming which Estimate I am 
confident you will take care to keep it as Low as the object to be attained by the 
adoption of the proposed amendments will allow of. 

These leading points relative to the Roman Catholick Clergy and the Militia 
being carried, every future step which is made in the settlement of the Province 
must, by making Grants of the Waste Lands of the Crown to Protestants upon 
the conditions, and subject to the Regulations now finally established and acted 
upon in the Land Granting Department necessarily tend to lessen the degree of 
popular influence which is at present possessed by that description of His 
Majesty’s Canadian subjects which constitutes so great a proportion of the inhabi- 
tants of the Province at large. 

I need not add that I shall be anxious to receive your answer to this letter, as 
well as the further details which you promise to communicate to me. 

1 am, etc. 

Portland. 


LXIII 


CRAIG TO CASTLEREAGH ^ 


My Lord, 


[Trans. : Canadian Archives, MSS., Q. 107, pp. 306 ff.] 

Quebec, 5th August, 1808. 

****** 


The Canadian Party, hang so compleately together, and these People have so 
much Influence among them, that it is to be expected ; while their ignorance or 
their Presumption, for I know not to which to attribute it, is such, that 1 shall not 
be surprized if they adopt some resolution which may put me under the necessity 
of dissolving them; they either believe, or affect to believe that there exists a 
Ministry here, and that in imitation of the Constitution of Britain that Ministry 
is responsible to them for the conduct of Government. It is not necessary that I 
should point out to your Lordship the steps to which such an Idea may lead them.^ 
I have the Honor to be My Lord 

Your Lordship’s Most obedient humble servant, 

J. H. Craig. 


^ Robert Stewart, viscount Oastleieagh, was appointed secrctaiy of state for war and the colonial 
department in July, 1805. 

• For a contemporaiy account of Craig's rule in Canada, see Christie, R., Memoirs of (he Admini/Ara- 
tim . . . of Lower Canada by Sir James Henry Craig (Quebec, 1818). The growing stren^h of racial strife 
characterized Craig’s r6gime. Craig shrewdly saw the logical issue to Canadian claims. This dispatch is 
the earliest mention of *a ministry’ in Canada in the constitutional sense of the term. 
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CASTLEREAGH TO CRAIG 
[Trans. : Doughty and McArthur.] 

Downing Street, 7th Sept., 1809. 
Sir, 

Having written to you oflicially ^ upon the Subject of your letter relating to 
the Dissolution of the Legislative Assembly, 1 think it at the same time right to 
express to you my private sentiments. 

Nothing appears to me more diflicult or delicate to manage than a Provincial 
Assembly constituted like that of Lower Canada, wherein almost all the Privileges 
of the House of Commons of Great Britain are claimed or exercised, where there 
exist little Means of influencing the Members and inducing them to coalesce with 
the Government, and wherein from the example of the American States, and the 
very nature of a popular Assembly, strong, active & turbulent Minds have great 
incitements and opportunities to raise themselves into imaginary or real Impor- 
tance by opposing the Administration. And the Difliculty becomes thus great 
from another peculiar circumstance that there is no means whatever of punishing 
an Assembly but by Dissolution, & that this Method when the conduct of the 
Assembly is popular, is sure to fail of success, and to increase the Evil it is 
intended to cure. 

It is therefore of the utmost consequence to take care that m any dulerence 
which may arise between a Governor & a Provincial Assembly he should not 
advert to any particular proceeding of the Assembly, that is not clearly un- 
constitutional and Ulegal: And that, when the improper opposition anses from 
Discussions of a mixed nature, where they can plausibly plead their Pnvileges 
and Rights in favor of their Conduct, however improper; no future alluaon 
to such Conduct should be made by the Governor on which the Assembly might 

The two*Groimds of Complaint against the Assembly which you specify are 
their Proceedings for preventing Judges sitting in the Assembly, & tor 
ing to expel a Member on the allegation of his being a Jew, altho he had Uken 
the regular QualiiicaUon Oath on the Gospels. in itself as 

The first of these objects can never, as you admit, be 
an improper or Ulegitimate one to pursue, however Motive pving i^ to 

which arose from Judges canvassing at Elections. 

So again with regard to the Endeavours to expel Mr. Hart for ^i^ . 

it was obvious that a real Jew could not sit in the Assembly, as he rom no 

take an oath upon the Gospels— it ®°I?*£gn„igitjons as might be 

lo inquire whether Mr. Hart had complied with su p. (^jjat he 

legaUy necessary to prove his bonft fide conversion to ChnsUamty, ana mai. 

took the Oath without mental Reservation. . _„l,ly acting in the spirit 

I state these Points, not from any doubt (^f the A^im^ a b 

you represent, but to shew, which you dissolved the last: It is 

a similar Disposition & Temper to that for ^ mhich your Censure 

probable they will renew the discussion of *"*8® . * ^ j j gg Discussion and 

was pronounced & will make such assertions of their Rights oi iree^^ 

Debate as may lead to more Embarrassmenta conveyed your Senti- 

When you advert to the expressions in whi y suppose they have 

inents of the Proceedings of the Assembly y®“ “ ? jjgg„ expressed as to the 
created some Sensation here, & taat an a^ety has been 
parUculars of the Conduct which r^u^8uch_^were^ ^^^g 

1 shall hope however that there will not ®“y.P .^g gjjorts of a Party hostde 
as the Topics are of such a nature as might give the enoris oi 

to you or to Government some advantage. Meeting of the New 

What I would therefore recommend is, in Case, on me a 

I Ttaoffloliadi.p.1rt..ppmved0r-g’B«tion,tot.drt«^ 

McArthur, pp. 363 S.). 
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Assembly animadversions should be made on your Speech on the close of the 
last, that as you will not be wanting in that flrmness Your Situation & character 
demand, so you will avoid any Expressioh, which can be construed as touching 
in any degree, upon their supposed Privileges & the general Freedom of Inquiry 
& Debate. 

In regard to the Measure of excluding Judges from a Seat in the Legislature 
there is no Repugnance felt here to the Measure, should you at any time see 
it right to acquiesce in it — ^The Principle of exclusion here extends to what are 
called the 12 Judges & to them only; for the Welsh Judges, the Judge of the 
Admiralty & Prerogative & the Master of the Rolls all sit in Parliament. 

I have the honor, etc., 

Gastlereagh. 


LXV 

CRAIG TO LIVERPOOL ^ 

[Trans.: Doughty and McArthur.] 

Quebec, Ist May, 1810. 

My Lord, 

If my short dispatch No. 2 which I transmitted by way of New York has 
reached Your Lordship, you will be in some degree prepared to receive the Report 
on the State of this Province, which I conceive it to be my particular duty, 
under the events that have lately taken place and the impression to which these 
have given rise in my mind, and in that of very many of the best informed persons 
here, to lay before His Majesty’s Government. 

In the consideration which may be given to the various objects, which I may 
feel myself called on to submit to your Lordship, I must request that the par- 
ticular situation in which this Province stands, as being a conquered Country, 
may never be put out of view, and I claim that it may always be recollected that 
I speak of a Colony, the population of which, is usually estimated at 300,000 
souls, and which, calculating upon the best data in our possession, I myself 
believe to exceed 250,000. Of these 250,000 souls about 20,000 or 25,000 may be 
English or Americans, the remainder are French. I use the term designedly My 
Lord, because I mean to say, that they are in Language, in religion, in manner 
and in attachment completely French — Abound to us by no one tie, but that of 
a Common Government, and on the contrary viewing us with sentiments of 
mistrust & jealousy, with envy, and I believe 1 should not go too far, were I to 
say with hatred. 

• ••••• 

So compleat do 1 consider this alienation to be, that on the most careful 
review of all that I know in the Province, there are very few whom I could 
venture to point out as [not] being tainted with it ; the line of distinction between 
us is completely drawn. Friendship [and] Cordiality are not to be found — even 
common intercourse scarcely exists — the lower class of people to strengthen 
a term of contempt add Anglois — and the better sort with whom there formerly 
did exist some interchange of the common civilities of Society have of late 
entirely withdrawn themselves — ^the alledged reason is that their circumstances 
have gradually declined in proportion as ours have increased in aftluence; this 
may have had some effect, but the observation has been made also, that this 
abstraction has taken place exactly in proportion as the power of the French 
in England has become more firmly established. 

Among the objects which I deem it necessary to bring to your Lordship’s 
view, it is impossible for me to overlook the Clergy,* and the Religious establish- 
ments of the Country, the Act • of the 1 4th of His present Majesty by which the 
free exercise of the Roman Catholic religion is granted to the Canadians, expressly 
adds the condition that it shall be subject to the King’s Supremacy as established 
by the Act of the first of Elizabeth — ^but neither has this, or one Article of His 

^ Bobert Jenkinson, earl of Liveipool, succeeded Gastlereagh as secretary lor war and the colonies 
In December, 1809. > Of. IfUnes's dispatch, November 1, 1800. (No. LXI.) 

• See Quebec act, 1774, § V. (No. XXXI,) 



1840] CONSTITUTIONAL DOCUMENTS OF CANADA 227 

Maje8t/8 In8truction8 to the Governors ever been attended to, the Appointment 
of the Bishop seems to have been conducted loosely, and with very little cere- 
mony, the Council Books offer no other Document on the occasion, than that the 
person has taken the Oath pointed out by the Act of the 14th Geo. Ill in lieu 
of the Oath required by the SUtute of the first year of the Reign of Queen 
Elizabeth, but without mentioning on what account he takes it; of late he has 
been designated on that occasion as Roman Catholic Bishop of Quebec, formerly 
he was only called Superintendent of the Romish Church. 

Altho’ it does not appear upon the Records of the Council Board or by any 
other Document, His Majesty does however nominate the Coadjutor, but this 
nomination appears to have been verbal. I observe in the Return of the offices 
of emolument of this Colony lately made to your Lordship’s Office, the Bishop 
says it is cum futura successione, how that can be, when it does not appear to 
be under any written document of any sort, I do not know, unless it be in the 
Pope’s subsequent confirmation, which always takes place, it is however of such 
weight, that the succession of the coadjutor to the Bishopric seems to be con- 
sidered as a matter of course, at least there is no appearance of there ever having 
been any interference on the part of His Majesty’s Government. 

This Bishop tho’ unknown to our Constitution and confirmed, if not appointed 
by a Foreign Power, has been suffered to exercise every Jurisdiction incident 
to the episcopal functions, he nominates to all the benefices of the Province, 
and removes at his pleasure from one living, to another, and it is not an un- 
frequent circumstance, for an offence, or a supposed offence, to be punished by 
a degradation from a good Cure to one of lesser emolument. His Patronage is 
at least equal to that of the Government, & it is so perfectly at his pleasure, 
that Government has no other notice of it, than that he usually once a year 
delivers to the Governor a list of such changes as have taken place during the 
preceding twelve months ; so complete does the Bishop consider his independence, 
& so cautious is he not to perform any act which might be construed into an 
acknowledgement of His Majesty’s Rights that if a Proclamation is issued for 
a Fast, or thanksgiving or any other object which involves it in an Act of the 
Church, He will not obey it as an emanation from the King, but He issues a 
mandate of his own to the same purpose, indeed, but without the least allusion 
to His Majesty’s authority, or the Proclamation which the Government has 
issued. In truth the Catholic Bishop tho’ unacknowledged as such, exercises 
now a much greater degree of authority than he did in the time of the French 
Government, because he has arrogated to himself every power which was then 
possessed by the Crown ; The arms of England are nowhere put up in the Churches. 

With the Cur4s themselves, no direct communication from the Government 
exists in any shape, a numerous and powerful body, dispersed in eveiy corner 
of the Country, and certainly possessing a very considerable weight, and influence 
with the people, scarcely know, and are hardly known to the Government, no 
one Act of Government since it has been under my direction, has ever been 
addressed to a Gur6, nor has any one instance of communication from a Cur6 
ever reached me, perhaps an exception to the first part of this observation might 
be brought in my having in the desire of circulating the Speech I made to the 
Parliament when I dissolved it, directed a Copy to be sent to each of the Cur6s, 
the circumstance however will furnish no exception to the second part, for there 
did not occur a single instance of a Cur6 even acknowledging the receipt of it. 

® * * * • * * 


Their attachment to France is equally undoubted, and it is now even supposed 
to be not a little directed lo the Person of Bonaparte, who since the concordat, 
is considered among them as the Restorer of the Roman Catholic religion. 

Of the Legislative Council it is not necessary to say much, it is certainly com- 
posed of every thing that is respectable in the Province, and I belike the Meni- 
bers to be on all occasions animated by the best intentions towaras His Ma^sty s 
Service, & the public good : It is an Object of great jealousy to the Lower House, 
who seem anxious to seize every opportunity of showing the little ^ 

which they hold it. It is thought that an increase of numbers would add to tneir 
weight, at present they seldom exceed five or six in the House. 

To a People circumstanced as I have described these to be, ignor 
credulous in the extreme, having no one common tie of 
viewing us with Jealousy, mistrust, and hatred, haying ^ 

Interests, It has been thought proper to give a share in the Government of the 

Q2 
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Gouniry, by a House of Representatives, in which they must ever have the 
Majority; It is very far from my intention to question the liberal views on which 
the measure was originally founded, but it is my business to point out the con- 
sequences that have ensued from it. 

Your Lordship is aware that tho* the Constitutional Act has established a 
qualification for the Electors, there is none required in the Representation, 1 
mean with respect to Property. The Numbers of English in the House has 
never exceeded 14 or 15, in the two last Parliaments there have been 12, in the 
present there are ten, some of these have of late come from a pretty low step in 
the scale of society, but in general they are composed of two, or three Avocats, 
about the same number of Gentlemen possessing Landed property, and the re- 
mainder of Merchants of Character & estimation ; Upon the first establishment 
of the House, the few Canadian Gentlemen that existed in the Country stepped 
forward, and some were elected, but they soon found that nothing was to be 
gained by it, on the contrary, that their absence from home and their attendance 
at Quebec, during three months of the year, was given at an expence that very 
few of them could afford, and they gradually withdrew: now that some of them 
have attempted to resume the stations they abandoned, they have found it 
impossible; but at all times, their numbers were inconsiderable: the House has 
ever been as it is now, in great proportion as to the Canadian part, filled up with 
Avocats, and Notaries, shop-keepers, and with the Common Habitants, as they 
are called, that is, the most ignorant of Labouring farmers, some of these, can 
neither read nor write. In the last parliament there were two who actually 
signed the Roll by marks, and their were five more, whose signatures were scarcely 
legible, and were such as to shew that to be the extent of their ability in writing. 

I know not whether the excessive ignorance of these people, be not more 
prejudicial than even any malevolence could be with which they could be sup- 
posed to be actuated, In the latter case one might at least expect, that there 
would sometimes be division among them, but at present they are compleatly 
in the hands of the party which leads the House, Debate is out of question, 
they do not understand it, they openly avow that the matter has been explained 
to them the night before, by such & such persons, and they invariably vote 
accordingly; It is in this manner at their niglitly meetings which are held for 
the purpose, that every question is previously decided, and it is impossible that 
these people can ever be set right, for those who judge right, never meet them 
out of the House, they do not associate with them; There was lately in the 
House a Habitant, who uniformly voted on every occasion against the prevailing 
party, but with this single exception, I do not believe that during the three 
Sessions that have been held, since I came here, there has been an instance of 
one of the Members of that Glass voting otherwise than with the general Mass, 
that is, as directed : 1 mention this in order to point out, the Compleat subjection 
in which these people are held, for if they made use of their own Judgment, it is 
impossible, but that during so long a period, some question must have arisen, 
on which there must have been a difTei*ence of opinion. 

In such a House of Assembly as 1 have described, Your Lordship will easily 
perceive that it is impossible that Government can possess any influence, they 
are certainly the most independant Assembly that exists, in any known Govern- 
ment in the world, for a Governor cannot obtain among them even that sort 
of influence that might arise from personal intercourse, I can have none with 
Blacksmiths, Millers, & Shopkeepers, even the Avocats & Notaries, who compose 
so considerable a portion of the House, are generally speaking, such as I can 
nowhere meet, except during the actual sitting of Parliament, when I have a 
day of the week expressly appropriated to the receiving a large portion of them 
at dinner. 

Of the Party who had the House, 1 have already had occasion to speak in 
a former dispatch, and have been induced to enter into the Characters of a few 
of them; They consist mostly of a set of unprincipled Avocats, and Notaries, 
totally uninformed as to the Principles of the British Constitution or parlia- 
mentary proceedings, which they profess to take for their Model, with no property 
of any sort, having everything to gain, and nothing to lose by any change they 
can bring about, only any sUte of Confusion into which they may throw the 
Province: — ^That these people have gradually advanced in audacity, in propor- 
tion as they have considered the power of France as more flrmly established by 
the Successes of Bonaparte in Europe is obvious to every one, and that they 
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are using every endeavour to pave the way for a change of Dominion, and a 
Return under that Government, is the general opinion of all ranks with whom 
it is possible to converse on the Subject; Even the very few of the better sort of 
Canadians themselves who have sufficient information to be aware of the miserv 
that would ensue on such an event, while the present Government exists in that 
Country, and who notwithstanding their natural affection towards what they 
still consider as their Mother Country, would shrink from a Return under its 
rule at the moment, nevertheless confess the obvious tendency of the proceedings 
that are going on here ; Unfortunately the great Mass of the people are completely 
infected, they look forward to the event, they whisper it among themselves, and 
I am assured that they have even a song among them, which points out Napoleon 
as the person who is to expel the English: with them the expectation is checked 
by no sort of apprehension. They are completely ignorant of the nature of the 
French System, they have not an idea that a change of Rulers would produce 
any alteration in their situation, and tho’ if you argue with them they are ready 
to admit that they are happy, and in a State of prosperity as they are, they do 
not conceive that they would not have been equally so had they remained Sub- 
jects of France. 

It is scarcely possible to conceive the influence that the Ruling Party in the 
House has acquired among the people, or the lengths to which those have been 
carried by that influence, without the possibility of pointing out one act, by 
which they have been either injured, or oppressed, they have been taught how- 
ever to look to His Majesty's Government with the utmost Jealousy, and dis- 
trust, they avow it, and they publickly declare, that no oflicer of the Crown is 
to be trusted, or to be Elected into the House, These, together with all English 
in general, and their own Seigneurs, are entirely proscribed; It is only in the 
Cities, and Boroughs, that they have any chance, there arc only two instances, 
where long possession of very extensive property has enabled the holders to 
retain their seats, tho* it has been in both Cases with the utmost difficulty. It 
is now to La Chambre, which is the usual expression, for they never even mention 
the Council, that the peoj)le look up[on] as the Governors of the Country, and 
yet such is the extraordinary effect of old impressions, that “de par le Roi,” 
at this moment would 1 believe be followed by immediate compliance, without 
once reflecting whether the order were warranted by Act of Parliament or 
contrary to it. 

The great vehicle of communication between the leaders & the people has 
been a paper called the Canadian,^ which has been published & industriously 
circulated in the Country for these three or four years past ; the avowed object 
of this paper has been to vilify and degrade the officers of Government under 
the title of GeMS en place, and to bring into contempt His Majesty’s Government 
itself, under the affectation of the supposed existence of a Ministere; The conduct 
of which was as much open to their animadversions as is that of His Majesty’s 
Ministers at Home. 

Every topick that is calculated to mislead & inflame the people has at times 
occupied the pages of this paper, nothing has been omitted. The various circum- 
stances that brought on the abdication of James the 2d have been pointed 
out with allusions as applicable to the Government here, inferring a similarity 
in the occurrences of the present day ; and as if to inspire them with that con- 
fidence that might be necessary in asserting their rights when the occasion should 
call for it, several Members were employed in narrating the actions of the ^ars 
of 47 & 56 in which Canadian prowess was held up in a very conspicuous point 
of view and their advantages & victories dwelt upon in an emphatic manner, u 
need scarcely be added that the History was derived from a very partial & 
exaggerated source. . . . 

In considering the probability of these people having in view their 
their own Government, it may be urged that they 

faithful subjects, during the long lapse of 50 years, in which it would rather be 
to be supposed that their old attachment should have 
that there should be the less likelihood of their assumi^ now a ® 

which they have hitherto shown no indication; to all this however y 

* Le Canadien was founded as a weekly newspaper f® 

in the province against the attacks of the of Le Camdien in 

Jgwh apgjared in the Merewy, Oraig seized the press and arrested the proprietors oi 
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replied, that no circumstance whatever has occurred to awaken their attachment 
to their Mother Country, nor have any pains ever been taken to produce such a 
change, their habits, language and religion, have remained as distinct from ours 
as they were before the Conquest. Indeed it seems to be a favourite object with 
them to be considered as [a] separate Nation; La Nation Canadienne is their 
constant expression, and with re^rd to their having been hitherto quiet & faith- 
ful subjects, it need only be observed that no opportunity has presented them an 
encouragement to shew themselves otherwise. From 1764 to 75 the Country 
was in a state of poverty and Misery, that would not for a moment admit of a 
thought of revolt in which they could expect no assistance, but even during that 
period there was a constant intercourse with France; Young Men who sought 
to advance themselves went to France, not to England, and some are now in 
the Province who during that period served in the French Army; during the 
American Rebellion it was a contest whether they should remain attached to 
the Crown of England, or become a part of the American Republic, and to say the 
best for them, their conduct did not manifest a very strong affection for the 
former, tho’ the force the Americans had in the Province was never such as to 
encourage them in an open display of any prediliction for the latter, which 
however, I do not believe they entertained : their object was to remain quiet ; 
The French never turned their views this way; In 1794 a strong Jacobin party ^ 
shewed itself, and was with difllculty kept under, but during all this period to 
which I have hitherto alluded they had no foreign assistance to look to, nor any 
head to direct them, to France they now direct their view for the former, and I 
am pointing out those who I fear are preparing to offer themselves for the latter, 
and certainly under the most formidable shape under which a head could be found. 

But independant of every view which may exist as to a change in their political 
relation with, as a dependant on, the British Empire, the composition of the House 
of Assembly as it now stands is to be considered as it affects the public good, 
and the general prosperity of the Province, and these my Lord, I fear can never 
be promoted to any extent by it; Religious prejudices, Jealousy, and extreme 
ignorance all forbid the expectation, and these I am afraid must prevail among 
the Canadian part of it for a long period to come. 

Questions directly of a nature to affect either the protestant, or the Roman 
Catholic Religion, have indeed never been brought before the House ; but there 
are many that appear to be perfectly unconnected with the Subject, but which 
are nevertheless view’d by them either as affecting some temporal right of their 
Clergy or as having some remote tendency to promote the Establishment of the 
protestant interest, and to such it is vain to expect that they should for a moment 
listen ; this has been exemplifled in some remarkable instances, and that even in 
the Legislative Council, where in the case of a Bill brought into that House, 
which did not seem to have the slightest relation to Religion, Canadian Gentle- 
men otherwise I am sure most perfectly disposed to promote the Public welfare, 
& who admitted the beneficial tendency of the proposed Act, nevertheless ac- 
knowledged they were withheld from giving their concurrence by what they 
conceived a paramount duty, and it is to be remarked that this question could 
by no construction whatever be supposed to affect any right of the Catholic 
Bishop, or of the Clergy. 

How the Act for the Establishment of Public schools was permitted to pass 
has always been matter of surprise — indeed the present Bishop once observed 
in a very serious, and offtcial conversation, “You say that our Church never 
sleeps, you will allow however that we were asleep and very profoundly too, when 
we suffered that Act to pass.” It is observable that the carrying the Act into 
effect, has very generally met with the opposition of the Cur6 of the Parish in 
which it has been proposed to establish a school. 

The great object of their jealousy at this moment is, the progress of the Town- 
ships — that is, in fact the introduction of Settlers of any denomination but 
Canadians, as having a tendency, which of all others, they are most anxious 
to assert, to impede the complete Establishment of a Canadian Nation; These 
Townships are generally settled by Americans, a proportion of whom are Loyalists 
who were under the necessity of quitting their Country on the peace of 1784, 
but by far the greater Number are of Americans who have come in and settled 
upon those lands since that event, How far it may be good policy to admit of 

> This reference is to the political mission of Genet, the agent of the French Bepublic in the United 
States. He made efforts to withdraw the French Oauadians from their allegianco to Great Britain. 



18401 COHariTOTIONAL DOCUMENTS OF CANADA 231 

eelUen ot this descripUon is another question, the Canadians i \ 

in their Clamours against it; The circumstance ol their being Americans and**^« 
principles generally attributed to these, afford them the pretext while the truth 
is. it would be ^ually repu^ant to the idea they entert^ZuK^® InuX'' 
and they would just have the same feeUngs upon it, were the tract in quS 
in a proves of settlement from Britain and Ireland; tho' in the latter cas^ 
it 18 probable they woidd not venture openly to complain, as it is, the subject 
has been mentioned in the House of Assembly once, under the Idea of introducinff 
an Act rwative to it, and at another time, under that of addressing the Kintr 
upon it. This jralousy has increased much since they are become more systematic 
in their operations, and will now totally prevent any measure that may be pro- 
posed for the ^nefit of that part of the Country; two years ago they passed 
An Act for the Establishment of a Turnpike road through a part of it, at present 
no hopes are entertained of getting them to consent to another, tho’ it would 
be highly beneficial to the City of Quebec, & endeavours are using to carry it 
into effect by other means. 


The common people as may be supposed understand nothing of the nature 
of the constitution that has been given them, or of that, of the House of Assembly 
for which they elect Members, except inasmuch as they begin to look up to them 
as the Governors of the Country; It is a fact, that in one part of the Province 
whole Parishes have hitherto constantly declined giving any votes at all, they 
say, they do not understand it, but they suppose it is to tax them in the End; 
the cry of many of them now is, they wish La Chambre (the usual expression) 
at the Devil, they were very well before, and they have never had a moment’s 
peace since that took place. 


It may not be useless in order to bring the whole under one view, that I should 
now present a summaiy of the various objects which it has been my intention 
to submit to the consideration of His Majesty’s Ministers, and to the support 
of which, the argument and detail to which I have alluded arc meant to lead. 

They are — 1st. That this is already a powerful Province in so far as depends 
upon numbers of Inhabitants, and that in the short period of 20 or 25 years 
these will probably exceed half a million. 

2d. That the great Mass of this population, indeed that proportion that 
admits of no balance from the other part, so far from being united to us by 
any bond of affection, views us with mistrust, jealousy and hatred. 

3d. That they are, and consider themselves as French, attached to that nation 
from identity of Religion, laws, language, and manners. This is general, and runs 
thro’ all Ranks and descriptions, the exceptions as 1 believe being very few. 

4th, That this people immersed in a degree of ignorance that is scarcely to 
be exceeded, and credulous in the extreme are particularly open to the arts 
and delusions that may be practiced on them by factious, and designing Men. 

5th. That they are at this moment compleatly in the hands of a party of such 


factious and designing Men. 

6th. That the whole Proceedings of this Party are calculated to alienate the 
people from any attachment they might be supposed to entertain for a Govern- 
ment under which they cannot but confess they have enjoyed the most perfect 
security, liberty and prosperity, and to pave the way for their return to their 
ancient connection with that which they esteem their Mother Country. 

7th. That there is reason to fear that they have been successful in their at- 
tempts, and that the People do look forward to a change in their Gov^nment. 

8th. That the Clergy under the general influence of attachment to France are 
further from religious motives decidedly our Enemies. ... i a 

9th. That the Party who have the lead in the Country have also the compleat 
command of the House of Assembly, and are therefore placed in a situation 
particularly favourable to their views, and of consequence in the same proportion 

dangerous to His Majesty’s Interests. ui i;i,oUr 

loth. That from the composition of the House of Assembly, it is 
it wUl ever be in the hands of any party who may have « view m 
direction of it; and that Government possesses no influence by which such view, 

whatever it may be, can be counteracted. pvnerted 

nth. That from prejudice, jealousy and ignoranro, it is to b* exprot^ 
that the House as at jwesent constituted wiU accede to measures that may 
Vance the real prosperity of the Colony. 
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12th. Thai the Government is equally destitute of all influence over the 
Clergy with whom it has scarcely a connection, and that this influence is entirely 
in the hands of an individual who holds his power under the confirmation at 
least of a foreign authority, which authority is now under the compleat direction 
of our inveterate Enemy. 

The first and most obvious remedy that presents itself, is to deprive them of 
the constitution, as they term it, that is of that representative part of the 
Government which was unquestionably prematurely given them — ^neither from 
habits, information or assimilation, with the Government of England, were 
they prepared for it, nor was this circumstance of their unprepared state unfore- 
seen by many of the best informed of the Canadians themselves, who opposed 
its being granted to them. It was in fact brought about by the English part of 
the Inhabitants, who in their Enthusiasm for the Constitution which they so 
justly Esteemed as it exists in their own Country, could not conceive that any 
inconvenience, or any thing but happiness, and prosperity, could result from its 
establishment elsewhere. The since Catholic Bishop Denaud a very worthy Man, 
observed at the time to an Englbih Gentleman who was very warm on the 
subject, (tho’ now quite the reverse) “You do not know my Countrymen, they 
are not at all prepared for the Constitution you wish to give them, once let the 
rein loose, and be assured they will never know when to stop.” 

I am perfectly aware my Lord of the delicacy of such a measure as is here 
alluded to, and of the possible difficulty that might attend it; It is not however 
1 assure your Lordship without giving the subject the utmost consideration in 
my power, or without giving due weight to the Importance of such an opinion, 
that I venture to say, that nothing short of that measure will afford just grounds 
of hope of retaining the province under the subjection of Britain, or of the 
preservation of its tranquility, and the furtherance of its prosperity; The first 
object will always be to a certain degree precarious, 250,000 people decidedly 
animated by a foreign attachment, must always be subjects of doubtful con- 
tinuance. Time may possibly alienate that foreign attachment, but religion is 
one great bar to the hope, and no one step has ever yet been pursued that could 
foster the expectation : but however precarious our hold may be, is it not incum- 
bent on us to do away a measure, of which the consequence was certainly not 
foreseen, but from which every facility, and every advantage is given to the 
attempt to deprive us of that hold ; that Spirit of independence, tliat total in- 
subordination among them, that freedom of conversation by which they com- 
municate their Ideas of Government as they imbibe them from their Leaders, all 
which have increased wonderfully within these last five or Six Years, owe their 
origin entirely to the House of Assembly, and to tlic intrigues incident to Elec- 
tions. They were never thought of before ; In the Assembly too, the leaders of 
any party who may have a revolution in view will always be found, and from 
them faction will ever spread; The People are always taught to look up to the 
House on every occasion, and to consider it as the tutelary Genius that watches 
over the welfare of the Country, they will very soon consider obedience as a duty, 
and will be lead to Mutiny before they are aware that they are committing a 
Crime. 

Having already observed to your Lordship, that I am aware of the delicacy, 
and difficulty of the measures alluded to, I have only on that head to add that 
here I do not think it would meet with much of the latter; The English are 
decidedly for it, among the Canadians themselves it is considered as far from 
improbable, nor is it without its partisans. That it would however occasion con- 
siderable clamour, and that attempts might be made to create disturbances upon 
the occasion, 1 have no doubt but for the latter, the people are at this moment 
unprepared, and a very little previous precaution would be sufficient to prevent 
serious danger. 

Next to this great measure, that which is most generally looked up to, is the 
Reunion of the Two Provinces, so as to Balance the Canadian Party in the House. 
Of the success of this measure I confess I have doubts. It would produce a hetero- 
geneous mixture of opposite principles and different interests, from which no 
good could be expected, and if it did not avert, I should apprehend it might 
accelerate the evil. I am more inclined to keep the Province of Upper Canada 
as a foreign, and distinct population, which may be produced as a resource 
against that of this Country in case of necessity. It must always be interested in 
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opposing revolution of every sort here, the great distance and general poverty 
of the people, appear to me, further obstacles to such a measure scarcely to 


be overcome. 

It has been suggested that by a new Division of the Province new Counties 
might be formed in that part now distinguished by the general name of the 
Townships, from whence Members might be furnished with the same view of 
Balancing the Canadian Party; this seems to me more practicable, at least than 
the proposed re-union of the Provinces, besides being in itself a measure that is 
in some sort required in Justice to the Inhabitants, who begin to complain of 
not being represented: the Canadian part of the Electors so infinitely outnumber 
them tho’ confined to a much less extent of Country that they can never succeed, 
the only exception is the County of Bedford which is almost entirely composed 
of Townships, and from this County till the present election an English Member, 
has usually been sent, on this occasion it is a Canadian Member, with this ex- 
ception not one Member has ever been returned from this very large tract. 

But without the intervention of the Imperial Parliament, conferring on the 
Governor, and Council the Powers of altering the existing division of the Counties, 
and making a fresh one in proportion to the increasing numbers of Inhabitants, 
it will be impossible to effect even this measure ; no consideration could 1 am 
convinced be offered to induce the present House, or any House that can be 
formed, to entertain, the proposal for a moment. 

Short of the decisive step of taking away the House altogether, one or other 
of these two measures either of reuniting the Provinces, or of forming a new 
division of the Counties seems to offer the only option, from which a hope can 
be entertained of rendering that House less capable of doing mischief ; when I say 
this I mean as offering the only expectation of ever effecting a Balance, to the 
Canadian Party, but under any shape in which it may be thought proper to 
continue the House, the enactment of a qualification with respect to the Repre- 
sentatives seems to be indispensably necessary, It really My Lord appear to 
me an absurdity, that the Interests of certainly not an unimportant Colony, 
involving in them those also of no inconsiderable portion of the 
concerns of the British Empire, should be in the hands of 
a Blacksmith, a Miller, and 15 ignorant peasants who form part “f *>“[ 

House, a Doctor or Apothecary, twelve Canadian Avocats, 
four so far respectable people that at least they do not keep shops, together 
wTh “n En^Kembers ioinpleat the List; there is not one person coming 
iintlpr thp descriution of a Canadian Gentleman among them. 

Currency in personal property clear of all .j-gr that such 

With respect to a qualifleation for the Electors, tho ^ q _ 

would be advantageous, and that the ® e^cully in proposing an 

stitutional Act is of little use, yet 1 t®f 

alteration, forty shillings yearly value of their and every 

in a thouind, in fact, nearly every head ® s,, nearly 
farm is of a value exceeding that amount , '•J*® ® favorable 

of the same value, or vary only on account general average, would 

part of the Province, that any js and ^Here estaUhed at 

bear the right of suffrage very near where it nc^w is, ana ii n w 

a higher rate, it might perhaps nairow •'**® ^‘f^j'-^^ould be excluded, but 
doubtedly would be desirable that *'*'® '^®'7 j,,.. .hi figic of what would bo 

I think the number is not yet so great ®® ^ as such 

a greater inconvenience, to effect their ®xclu®‘®"V"‘ Cnds. 
the reducing the number of Electors ^dhin to me to present iUell by 

In the meantime however itself within proper bounds; 

which much may be done towards keeping ^ n not be suffered 

by shewing it, that its proceedings are wateh^. w ^ 

to outstep thU limits by which .is to the people 

is established, while it would tend to nossess in their leaders, by shewmg 

and perhaps lessen the confidence \hey ®®y P . gy jjg in the wrong, 
them that they are not aU powerful, J^^i^esty’s subjects ineligd)!® to 

The House by rendering a certoin class of His Majesiy j 
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a seat, by a vote of their own, has clearly violated the Act of the British Parlia- 
ment by which they themselves exist, and should this assumption of theirs be 
submitted to, they will successively vote every class of His Majesty’s servants 
to be ineligible, 1 do not speak this hypothetically My Lord, as what they may 
do, I mean it Literally as what I firmly believe they will do. I have not a doubt 
that much good would result from a retaliatory act of the Imperial Parliament 
forbidding the Governor to permit the House to proceed to any business, of 
any sort whatever, and directing him to prorogue, or dissolve them, as he may 
see occasion, whenever they attempt to proceed to any vote, or any other motion, 
except that of rescinding their resolve, and expunging it from their Journals, 
It would be done without a moment’s hesitation. It would teach them caution 
in future, and it would make them view their situation in a difterent light from 
what they do now. 

This correction proceeding from Parliament would certainly be the most 
effectual ; If however from reasons which are beyond my competency in judging, 
it should not be thought advisable to move such a measure in the Imperial 
Parliament, It might perhaps be nearly as effectual, if I were authorized to recom- 
mend it in His Majesty’s Name, should His Majesty in His wisdom permit me 
so to do, In this case I presume the message to be delivered would be prescribed 
to me, otherwise, I should express His Majesty’s confident hope and expectation 
that they would see the expediency of proceeding immediately, and in the first 
step to a measure required of them, upon every principle of Justice to the people, 
and of deference to the Imperial Parliament, and in the event of their attempting 
to enter on any other business whatever, or even admit of a motion other than 
what might be necessary for the purpose of carrying His Majesty’s recommenda- 
tions into effect, I would immediately prorogue them, and should they show the 
same spirit of resistance a second time, which is not to be expected, I would 
dissolve them again. Should I adopt this course as of myself, under His Majesty’s 
instructions tho’ without His name, I fear it would produce infinite confusion 
and an endless controversy ; they would certainly resist it in the first instance, 
how far they would carry their resistance it is impossible to say — but tho’ they 
might comply at last and probably would, they would accompany that com- 
pliance with resolutions and proceedings that would only tend to keep us at 
variance, and to impede all public business ; and after all, the effect upon them, 
and upon the people, would fall infinitely short of what might be expected in 
either of the other ways to which I have alluded. 

In adverting to the little means of influence that the Governor possesses, I am 
at a total loss how to propose any (except in the obvious instance to which 1 
shall shortly allude) by which it may be increased. The Militia furnishes little 
or none, the great body of the ofllcers, that is those of the Country Companies, 
is composed of Habitants, but a Shade removed above the others in intelligence, 
tho’ they are chosen from the most respectable among them. They are generally 
speaking the first to whom the Agents of the Party address themselves, and they 
are represented to me as among the most disaffected of the Province, as Credulous 
as their Comrades they listen to, and believe what is told them, while under the 
same infatuation of mistrust of every body of an Order higher than themselves, 
there are no means of disabusing them ; I am certain if I were to dismiss every 
officer against whom infonnation has been given me, 1 should change one third 
of the Militia of the Province. 

Unfortunately My Lord, the great source of not only the most extensive but 
also of the most powerful and useful influence is in the hands of an individual 
who is himself as 1 am assured, (and that from no bad authority) at this moment 
a Suffragan of an Archiepiscopal See in Prance ; I have already adverted to the 
power exercised by the Bishop in the appointment and removal at his pleasure 
of the Clergy of this province. 

Upon careful enquiry into the subject, I find that previous to the Conquest, 
the Bishop did exercise the right of appointment. In 1667 a Royal Edict gave the 
right of patronage to the Seigneurs or founders of the Church, but a subsequent 
Edict of 1699 gave it to the Bishops, but in Order to render this matter more 
clear I shall enclose a Memorandum given me on the subject by the Chief Justice.^ 

His Majesty’s Right to the nomination is clear and incontestable, so much so 
that were a Habitant to refuse to pay his tythes, The Church might excommuni- 
cate him, but for want of that nomination, it is held that the Gur6 could not 
' See Doughty and MoArthur, p. 399, note 2. 
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in any Of His Majesty’s Courts of Law compel him to pay; The resuraotion of 
this nght appears to me to ho indispensable to any hopes that may be entertained 
of wtatamg the dommions of the Colony, and this I confess seems to me S 
to be the moment for aflectmg that resumption ; It may be accomplished now 
twenty years hence it will be more difficult if not impracticable, but the truth is 
the danger presses, this influence is universaliy believed and I believe it mvself 

4 rk VkA rtnw RllAnflv ’wnrlrinrv orvoinef <10. T 1 ’ 



of a turbulent disposition, but he is a Man of great ambition, and some art. I 
doubt whether the former is not such as to preclude any great hope of succeeding 
with him by a negotiation voluntarily to resign the Post he now holds, I am 
inclined to believe that he himself would prefer that his submission should bear 
the appearance of an Act of necessity, under the power of an Act of the Imperial 
Parliament, or of the just exercise of His Majesty’s Right, at the same time 
however, if, whether it be accomplished by negotiation, or otherwise, He comes 
into it with a good grace, I Imagine it will be thought reasonable that his allow- 
ance should be increased, He has now only £200 a year, it would not be amiss 
to hint to him, that his Salary would be increased to the extent that His Majesty 
in the exercise of His Liberality might think proper to permit. On this very 
important subject, permit me My Lord to refer to a letter from Sir Robt. S. 
Milnes together with a Memorial from the Bishop, copies of which I enclose ; 
From some circumstances that occurred at that moment, no instructions were 
sent here in consequence, otherwise there is no doubt that the measure might 
have been effected. 

As to the Cur6s themselves, it is understood that they are at present rather 
uneasy at the power exercised over them, and the obvious amelioration of their 
situation, would I think soon reconcile them to the change ; It would be proper 
to give them a free hold in their livings, of which they could not be deprived 
unless it were in consequence of the sentence of the Bishop, who on a complaint 
against a Cur6 referred to him by the Government, should be empowered to call 
into his assistance his Grands Vicaires, and to examine into it, from which sen- 
tence however, the party should have his appeal in His Majesty’s Courts; it is 
thought that it would be dangerous to give him the right of enquiry into Com- 
plaints without their being referred to him by the Government, the removal 
from a living to a better, to be of course at the jdeasure of the Crown. It must be 
recollected that the appointment of the Grands Vicaires, must also rest with 
the Crown, at present they are named by the Bishop without even the Ceremony 
of presenting them to the Governor. 

The resumption of the Lands held by the Seminary at Montreal would in like 
manner tend to an increase of the influence of Government, and would to a 
certainty lessen that of the self created community, in whose possession they now 
rest, the right is incontestable, and they are so sensible of it, that they make a 
rule of dropping all claims by which the discussion might be brought into Court, 
The Majority of the present Members of the Institution are French emigrant 
Priests, and are not amongst the least dangerous persons in the Colony; the 
Person at the head of it particularly is of that description, a very able, but 
a very artful designing Man, whose predeliction for France is not doubted: the 
Estate under proper management would probably produce ten thousand pounds 
a Year, and four would be an ample allowance to them to carry on their Estab- 
lishment ; The Seminary of Quebec is also in the possession of large proper y, 
to which they have an undoubted Claim, and the two together, form an amp e 
provision for the Education of their Youth. 

I will not detain your Lordship any further by a word niore of . 

. - - A. . . oaA'TMn/l tri inn tn rnmiire 



fleiency, I have confided my dispatch to Mr. Ryland "JV C‘vil , 

Gentleman has been in office here seventeen years, during u. 

which, he has been in the Station he now holds under my administration. 

• Byland (1780-1838 ) m 

varionB govemon. He ^ conaidomblo influence oyerMilues, end was sent on an omonu 
land by Oralg. 
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possesses my entire confidence and I am persuaded is most perfectly qualified 
to give every Information that your Lordship may desire, my motive indeed 
for sending him is that your Lordship may have a more perfect, and detailed 
account than it is possible to convey in a letter however long it may be. 

I have the Honor to be, 

My Lord, 

Your Lordship's most obedient humble Servant. 

J. H. Craig. 


LXVI 

LIVERPOOL TO CRAIG 
[Trans. : Doughty and McArthur.] 

Downing Street, 12th Sepr., 1810. 
Sir, 

Your dispatches have received all the consideration to which they are entitled 
from the very important Information contained in them — And from the very 
clear and able manner in which you have discussed the different Topics connected 
with it. 

1 proceed now to communicate to you the Sentiments of His Majesty's Govern- 
ment, upon the Points which you have brought under their consideration, in 
the order in which they appear to arise. 

It is much to be regretted that the Constitution established for the Province 
of Lower Canada, by the Act^ of the British Parliament of the year 1791, 
should appear to have so entirely disappointed the expectations of those who 
introduced it, and that the Conduct of the Assembly should afford such strong 
ground for concluding that the Constitution was not only repugnant to the 
established habits and prejudices of the Canadians, but likewise ill-calculated to 
produce those benefits to the English Settlers which they were led at the time 
to suppose would result from it. 

But even supposing that His Majesty's Government should feel the objections 
to the Constitution of Lower Canada, as established at present — and the Incon- 
veniences which you describe to arise from it, as strongly as you do, yet it would 
be a question of great delicacy and difiiculty, how far, under the present Circum- 
stances it would be justifiable to interpose by the Authority of Parliament for 
the purpose of abolishing or even of altering it. 

The Act of the 31st of the King does not profess itself to be temporary or 
experimental — It contains in it no Clause, by which the Right of Parliament 
to alter the Constitution is specially reserved. It appears clearly from the 14th 
Clause, that it was the intention of Parliament that in ordinary cases at least, 
such alterations as Circumstances might render necessary should be made by 
the Assembly of the Province, in concurrence with the Council and Governor — 
And Iho' the Parliament of the United Kingdom under its right of general 
legislation for all parts of the Empire, must be considered as unquestionably 
possessing within itself, the inherent Right of altering the Constitution of any 
of its Colonies or Settlements, if it shall be found necessary for the safety or 
prosperity of the Empire, it would probably be thought by Parliament to require 
a very strong practical case, to justify the exercise of such a right in the case 
of Canada, after such an Act as that of 1791 — ^And notwithstanding the Evil 
Spirit which has made its appearance, and is too evidently gaining ground in the 
Province notwithstanding the intemperate Proceedings of the Assembly on more 
than one occasion, His Majesty's Government doubt very much whether upon 
the Information they at present possess, such a Special Case could at this time 
be laid before Parliament as would induce Parliament after having so recently 
established the Constitution, to interfere by its Authority for the purpose of 
altering it. 

His Majesty's Government are convinced that an Appeal on this Subject to 
Parliament, at the present time, would be highly inconvenient, and as it might 
even be attended with very mischievous consequences, They are clear that unless 
it should become absolutely and indispensably necessary, it ought to be avoided. 
This opinion receives additional weight from the consideration that such a 

» No. uv. 
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diversity of sentiment appears to prevaU amonpt the best informed Personsln 
Canate as to the nature of the Reform which it would be most expedient to 
adopt, and as to the efficacy of the different Remedies if adopted 
In such a state of things, it would be in vain to calculate witli any degree of 
confidence what might be the determination of Parliament — And the most fatal 
Effects might be produced in Canada from the ferment which would be excited 
by discussions in Parliament upon this Subject, if they were not followed by the 
most decisive end effectual Measures, and supported by such a general con- 
currence of opinion as might reasonably ensure a perseverance in them. 

I come then to the next Question, What under the Circumstances above stated 
is the course most fitting to be adopted. 

His Majesty’s Government have no difficulty in delivering it as their opinion 
that the most advisable course, if practicable would be to endeavour to obtain 
for Government by a frank exposition of the liberal and beneficial views of 
His Majesty, and by every Measure of conciliation—the support of the Assembly 
as at present constituted — His Majesty’s Government understand that the 
English Representatives in the Assembly, as far as their numbers extend, may 
be considered as generally favorably disposed towards Government — ^And they 
most earnestly recommend that every Endeavour should be used by personal 
communications, to conciliate the most moderate amongst the Canadians, and 
to reconcile them to the fair support of the Government against the violent 
designs of the disaffected and factious, as the best means of promoting the 
Prosperity of the Province and of averting Measures to which Government may 
otherwise be indispensably compelled to resort. 

If however every Effort of this nature should prove abortive they do not see 
that there exists any such necessary dependence of the Executive Government 
in Canada upon the House of Assembly, as need prevent your adopting con- 
sistently with the most strict and rigid adherence to every legal form — a firm, 
temperate but persevering resistance to all the Encroachments and usurpations 
of the Assembly. 

It is provided by the 31st of the King that the Assembly should be called once 
every ycar,^ and it is impossible not to acknowledge that by such a Provision 
the Parliament intended to secure to the Colony the important Benefits which 
cannot fail to result from the Opportunity which is thereby afforded of collecting 
the Sentiments of the Community, and of providing by occasional legislation 
such Improvements as from time to time may be rendered necessary. 

These are undoubtedly most important considerations which ought never to 
be lost sight of in the view which is to be taken of this Subject, but notwithstand- 
ing these considerations there does not exist any absolute necessity as in the case 
of the Parliament of the United Kingdom, that the Assembly should continue 
sitting, after it had been once convened. 

It would indeed have been wholly inconsistent with the nature of a Colony, 
and its necessary connection with the Mother Country, that the Executive 
Government should have been placed in the same state of dependence upon 
a local Legislature, as most usefully subsists reciprocally between the Crown 
and the Parliament of the United Kingdom. 

In Canada therefore, the Executive Government is not dependent upon ine 
Assembly, either for the Supplies requisite for defraying the Expences of the 
Civil Government of the Province nor for the Military force essential for its 

security and protection.* . „ 

The Military Force which is judged necessary for Uiese . 

from home, and I understand that the permanent Revenue of the » 

together with what it has been usual to draw from the Military Chest is fully 
sufficient for all the Expences of the Civil Government. «onoccnriiv 

The Executive Government therefore, in Canada, is m no waj n^^w ly 
dependent upon the House of Assembly-All Laws to regulate 
Intercourse between Canada and other parts of the ^orld, may according to the 
Constitution, be passed by the Imperial Parliament. p«iclature 

There may indeed be some Laws which have been 

of Lower Canada for a limited time, the ^ j this observa- 

inconvenient to the Government. With respect to the Alien La , 


[ See OoDBtitutioiial f 
” Acontemi 
Sovemmeiit. 


See CoDStitutional act, § 46 (^o. Liv;. 
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lion applies only to a limited extent — for as long as the War continues, the 
Grown and its Representatives have a clear and undoubted Right by common 
Law, to send all alien Enemies out of the Bntish Dominions, without the necessity 
of any Legislative Act for that purpose. 

The Expiration of the Law for the safety of the King's Government, by 
suspending the Habeas Corpus, might be some inconvenience, but it does not 
appear to be of a sufllcient magnitude to counterbalance the advantages which 
would arise from the course of proceeding now proposed, compared with that 
of any other which has been hitherto suggested. 

With respect to Laws for internal Improvement, the want of them will be 
much to be regretted by the Government and by all who are interested in the 
welfare of the Province. The Inhabitants of the Province must feel, in the first 
instance, the inconvenience arising from the interruption of all Legislative 
Proceedings of this nature, and it is to be hoped that they will be led to ascribe 
it to its true cause — ^thc factious and intemperate Conduct of their own Repre- 
sentatives. 

If this Sentiment once gains ground amongst the Inhabitants of the Province 
it may operate more powerfully than any other Measure in bringing them to 
a due sense of their Interest and their duty. 

His Majesty’s Government therefore altho’ they see much that is deeply to 
be regretted in this state of things, see no reason why the Executive Government 
should feel itself essentially embarrassed in its course of Action upon the present 
occasion. If the Assembly on being convened annually, as by the Law is necessary, 
should adopt any violent or intemperate Proceedings, the Governor should 
prorogue or dissolve them. 

That Prorogation or dissolution with whatever inconvenience it may be at- 
tended to the Province, must be ascribed to those whose misconduct rendered 
it necessary. 

It will be of infinite importance that it should not be resorted to, till the cause 
of it should be evident to the whole Province — ^And the more active the friends of 
Government may be in endeavouring to bring forward useful, and therefore 
popular Measures — the more ground the Province in general will have to regret 
the Prorogation or dissolution of the Assembly. His Majesty’s Government 
earnestly recommend to you the Prorogation rather than the dissolution of the 
Assembly, unless there is reason to believe from a change in the temper of the 
People, that a more favorable Assembly will be elected. 

A Prorogation has equally the effect with a Dissolution of quashing every 
Proceeding of the Assembly — ^And it is not at all desirable that the Province 
should be kept in a continual state of ferment by Annual Elections, when by 
Law they are only necessary, once in four years. 

I have etc. 

Liverpool. 


LXVII 

STATEMENT BY RYLAND TO MR. SECRETARY PEEL 
[Trans. : Christie op, cil,] 

11th February, 1811. 

The Assembly of Lower Canada, ever since the establishment of the present 
constitution, has been constantly endeavouring to acquire privileges beyond 
what was evidently intended by the Act of Parliament of the 31st of His Majesty,^ 
to be given to that body. But the disorganizing tendency of these attempts 
did not become apparent till towards^the beginning of the year 1807, when a 
party was formed under the auspices of a few individuals of desperate fortunes, 
which soon obtained a preponderating influence in the House. Funds of a very 
suspicious origin were provided for the establishment of a press, and a paper 
intituled “Le Canadicn” > was published weekly in French, at a very low price, 
and circulated with uncommon industry throughout the Province. The chief 
object of this paper, though concealed under frequent professions of loyalty and 
devotion to His Majesty’s person and Government, was to villify and bring into 
contempt the King’s Representative, to persuade the mass of the people that the 
House of Assembly was superior to, and independent of the other branches of 

* SeeNo.Liy. • Seep. 229. 
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the Legislature, and to excite in the breasts of the French Canadians, the bitterest 
enmity against the English part of the community. 

With a view of trying how far the House would be permitted to go, motions 
were frequently made implying a right in the Assembly to superintend and 
control the Executive power, and more particularly to decide by their own 
resolves on the privileges to which that body might lay claim. 

The right of prohibiting, not only individuals, but certain classes of His 
Majesty's subjects, from being elected Members of the Assembly, was attempted 
in the Session of 1809 to be carried by a simple resolve of the House, and such 
vras the nature of the proceedings on the occasion, that the Governor, with the 
unanimous advice of the Executive Council, judged it expedient suddenly to 
prorogue the Provincial Legislature, and soon afterwards to dissolve the House 
of Assembly. 

By the time of the general election, however, the influence obtained by the 
French party through the means of the paper above mentioned, became so 
powerful as to secure even a more decided majority in the House than it had 
before, and in the subsequent Session of 1810 after two Bills only had been 
passed, the Governor found it expedient again to have recourse to a dissolution. 
^ It is’ to be remarked that, in the same Session of 1810, a resolve was proposed 
and carried by the leading democratic members, “That the House of Assembly 
“ought to vote, during that Session, the necessary sums for defraying the Civil 
“expense of the Government of the Province." ^ This was followed up by 
separate addresses to the King, to the Lords, spiritual and temporal, and to the 
Commons of Great Britain, in Parliament assembled, declaring the intention of 
the House of Assembly to take upon itself “to pay the Civil expenditure of the 


Provincial Government. ^ *• » 

The real motive for this measure was too obvious to escape the attention of 
the most superficial observer ; indeed, the party did not hesitate to boast to their 
adherents out of doors, that after having once obtained the right of managing 
the Civil expenditure, their intention was, to reduce the salaries <>1 public 
ofUcers to such a standard as the House should judge proper, and Anally to 
exercise an unlimited control over the Executive power. 

These extraordinary circumstances induced the Governor m Chief to make 
a special representatton to the Earl of Liverpool of the state of ® 
and^to send home his Secretary (Mr. Hyland) wiUi 
“ he might be at hand to afford every explanation and ®''®®y 
“ powerfthat His Majesty’s Ministers might require concerning the several objects 

“ Mr''R"^^and‘‘I^chKndon the first week in August, between which time 

and the closing of the September maU he •“^® ^ ^h^everM 
with the Earl of Liverpool, who entered very minutely i^o the several maiie 

“c^vlm^hK— P-i Of 

Parliament for the purpose of ^ tnfluence^ thfe witeect wm 

had all the appearance of being directed by Mend a 

taken into immediate consideration, and Mr. Ryla . gnquiries con- 

meeting of the Cabinet Ministers for the purpose of answering enquiries 

cerning the political state of Lower Canada. Liverpool did Mr. 

Previous to the closing of the S?Pf®Mm a iteh * to sl James Craig, 
Hyland the honor of communicating to P j, j indse it expedient 

frim which it appeared, that His Majesty’s Mmistm drf^ 
to make the affairs of Lower Canada a ®®f ®il®Mat ttere 4re several 
the same time His Lordship was P|,®^“1^1 thl Governor in Chief, 

objects of great importance proposed in the lett . essentially connected 

which did not require LegislaUve interference Mtho^h^s^^^^^^^ 
with the power and influence of the Crown n Lower canaa ^ 

Lordship expressed an intention ®f indisposition has hitherto 

the winter; but the distressing event of M®Slte cohsideration. 
prevented these matters from being taken into ultimate consia 

The principal points here referred t® e®?;. p™™ of the patronage of the 

First. — ^The assumption, on the pwt of ^®, , , ' jjut Utherto neglected 

Romish Church, as directed by the Royal Instructions, Dui m 

I Eyland quotes from The JeumU "/ 0*366**^' ’ • i. i No. LXVI. 

* The addiees is given in Doughty and McArthur, p. 
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to be carried into execution by the several Governors of the Province. Sir James 
Craig’s opinion with respect to the most eligible means of carrying this measure 
into effect was stated in a letter to Mr. Secretary Peel, dated the 4th of August 
last. 

Second. — decision respecting the estates formerly possessed by the Jesuits 
in Lower Canada, and those which, at the time of the conquest of the Province, 
were held by the Society of St. Sulpicians at Paris, commonly called the Montreal 
Seminary Estates. This extensive and very valuable property, the right to which 
is indisputablv vested in the Crown, would, under able management, not only afford 
ample means for the purposes of public education, but the surplus monies arising 
therefrom, if added to the casual and territorial revenue of the Crown, and to 
the permanent duties already established by Acts of the Legislature would, 
there is reason to believe, soon render the Provincial funds, that are at the disposal 
of the Crown, adequate to the payment of the ordinary expenses of the Civil 
government, and preclude the necessity of having recourse either to the House 
of Assembly, or to the Military Chest (as hitherto has been customary), to make 
good the yearly deficiencies. 

Third. — The adoption of a system for the more speedy settlement of the 
waste lands of the Crown, by which means the English population, the agri- 
culture, commerce, and revenues of the Province might be rapidly increased. 

By the plan adopted in Upper Canada for the settlement of the waste lands, 
a population of upwards of eighty thousand inhabitants has, within the last 
sixteen years, been added to that Colony, whilst in the Lower Province the 
increase from this source, during the same period, has not amounted to twenty 
thousand. 

Should the Earl of Liverpool deem these matters of sufficient importance to 
claim the immediate attention of Government, Mr. Hyland is led to hope 
(from his having held the Situation of Governor’s Secretary in Lower Canada 
ever since the return of Lord Dorchester to that Province in the year 1793, and 
the knowledge his official duties have given him of all which has passed con- 
cerning them) that he might be enabled to afTord some assistance towards bring- 
ing them to a final conclusion ; and he would be happy to be employed during 
the remainder of his stay here in any way in which His Lordship may think 
it possibie for him to contribute to the accomplishment of the important objects 
which the Governor in Chief of His Majesty’s North American Provinces had 
in view in sending him to England. 

H. W. R. 


LXVIII 

AN ACT DISQUALIFYING JUDGES FROM SITTING IN THE 
HOUSE OF ASSEMBLY OF LOWER CANADA, 1811 
[Trans. : Doughty and McArthur.] 

AN ACT for declaring Judges to be disabled and disqualifying them, from 
being elected, or from Sitting and Voting in the House of Assembly. 

(21st March, 1811.) 

Whereas it is expedient to make effectual provision for excluding Judges of His 
Majesty’s Courts of King’s Bench within this Province from being elected or 
sitting and voting in the House of Assembly of this Province, Be it therefore 
enacted by the King’s most Excellent Majesty, by and with the advice and con- 
sent of the Legislative Council, and Assembly of the Province of Lower Canada, 
constituted and assembled by virtue of and under the authority of An Act of 
the Parliament of Great Britain passed in the thirty-first year of His Majesty’s 
Reign, intituled, “An Act to repeal certain parts of an Act passed in the four- 
“teenth year of His Majesty’s Reign,” intituled “An Act for making more 
'^effectual provision for the Government of the Province of Quebec in North America^'' 
and to make further provision for the Government of the said Province,** And 
it is hereby enacted by the authority of the same that from and after the passing 
of this act, no person who shall be a Judge of either of His Majesty’s Courts of 
King’s Bench within this Province, shall be capable of being elected or of sitting, 
or voting, as a Member of Assembly in any Provincial Parliament. 
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right of house of assembly to initiate all money 

BILLS 

[Trans. : Doughty and McArthur.] 

Resolutions of the Legislative Council of Upper Canada 

Saturday, 21&t March, 1818. 

1. Resolved, that in making amendments to a Bill sent up from the Commons 
House of Assembly, intituled “An Act to make further provision for regulating 
the trade between this Province and the United States of America” this House 
acted upon the principle that its concurrence was necessary to pass the same, 
which it could not, in the exercise of its judgment and discretion, without amend- 

”™^*^Resolved, That the Commons House of Assembly having hitherto rejected 
all Conference on the subject of Money Bills, no course remains to the Legislative 
Council but implicitly to submit to its judgment and reason, or to reject wholly 
the offered Bill ; unless the House of Commons will continue as it has heretofore 
in many cases done, even during the present Session, to reject the amendments 
of the Legislative Council without notice, and re-enact the matter, so as to 
receive the concurrence of the other branches of the Legislature. 

3. Resolved, That this House does not consider the necessary amendments to 
a Monev Bill as a breach of the Privileges of the Commons House of Assembly ; 
nevertheless as it is so considered by that House in the said Resolution, the 
Legislative Council will forbear all amendments to Bills for raising or levying 
money, and merely withhold its assent to the same. 

Resolutions of the House of Assembly, Upper Canada 

23rd March, 1818. 

1. Resolved, that the Commons have never 
constitutional right of necessity of the concurrence of the Legislative Council 
in passing Bills, but do insist that the exercise of its judgment and discretion 
on’Tu BL granting aids and supplies to His Majesty, or ™posing burthens 
upon the people is by uniformly acknowledged precedent conlj?®!* 

Sut ma\Tg any aLndments, or to Jf®/^®®^"? ^ ^^’’^ould be 
the admission of a contrary principle upon ... House and from 

‘'“2!^Resdved, that the foregoing resoluUon, j® 
reasoning of the first part of the second resol“V®“ 

and that in all cases when this House -ntte, go as to receive the con- 

live Council without notice, and re-enacted the ^ have done so from 

(iurrence of the other branches of ' Hie interests of the Province, 

the most conciliatory disposition and . but in no instance 

wherever the same could by strained the^direct object of which has 

where the amendments have been made to a Bill the aireci qdj 

been the raising, levying, or of the Legislative 

3. Resolved, that the first part of the third resoiu a 

Council, avowing that they do commons^ouse of Assembly, 

money Bill as a breach of the Pr'vil^e of ^ ^j^at right which, in the 

cannot be considered by this ^ouse without k ? 

true spirit of our constitution, solely and exclusively apF 

of the Legislature. _ ^ the collected consideration 

4. Resolved, that it is the opinion of this Hou “a ^ following avowal, 
of the three resolutions of the Legislative ^on ^ , - ht to commence all 

That this House consider it as their cons imposing any 

money Bills, either granting aids and supplies w and appomt 

charge or burthen whatsoever upon the P0?P^^Hons limitations, and qualiflca- 
in such Bills the ends and purposes, considerations, nm 
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tions thereof, and that such grants, limitations and dispositions ought not to 
be interfered with by amendments in the Legislative Council, because such has 
never been permitted by the Commons of this Province, nor is it the usage and 
practice of the British Parliament. 

Resolutions of the Legislative Council of Upper Canada 

Tuesday, 24th March, 1818. 

The Honorable the Legislative Council, on consideration of the Resolution 
of the House of Assembly, delivered yesterday at the Bar of this House, 

1. Resolved, that the Legislative Council and House of Assembly of the 
Province of Upper Canada are co-ordinate branches of a Limited Legislature, 
constituted by the Statute enacted in the thirty-first year of His Majesty’s Reign, 

2. That all powers, immunities and privileges of either branch are derived 
from that Statute, and extend to their respective advice and consent to His 
Majesty, to make laws not repugnant to that Act for the peace, welfare, and good 
Government of the Province. 

3. That in adopting the order and course of proceeding to advise and consent 
to laws, this House does not assume the powers, authority and privileges of the 
Upper House of Parliament, grown out of the practice of ages, and unsuitable 
to the circumstances of this Colony. 

4. That the House of Assembly, adopting as its type the Commons House of 
Parliament, and claiming all the powers, immunities and privileges thereof, is 
not justified by the words or spirit of the Constitution, more than the Legislative 
Council would be justified to assume for itself and its members the powers, im- 
munities and privileges of the Upper House of Parliament. 

5. That the origin of all supplies in either House or exclusively in the House 
of Assembly must be indifferent so long as either house retains the power of 
rejection, that the exercise of the right to amend an original Bill is equally in- 
different except that without the exercise of that right, or the resort to amicable 
conference between the two Houses time is wasted and the Public service delayed. 

6. That the House of Assembly did by Resolutions delivered at the Bar of 
this House declare that it would not accede to any conference on the subject of 
a money Bill. 

7. That the amendments made to the Bill intituled “ An Act to make further 
provision for regulating the Trade between this Province and the United States 
of America,” by the Legislative Council, were to conform to a national regulation 
ol Viade impaTted to botVi Houses H\s Ma\estv’s Goverumeut to reduce the 
burthen ol the people ol whom the indwiduats ol this House are a part onVy 
distinguished by the duty imposed on them in their Legislative capacity to 
protect defend and support the interest of the whole. 

8. That having no means of interchanging opinion with the House of Assembly, 
but by way of conference or amendments, the Legislative Council does not con- 
sider it reasonable that such amendments should be treated as a breach of 
privilege, and that having declared by its resolutions transmitted to the House 
of Assembly that it would forbear amendments to money Bills such resolution 
ought to afford reasonable satisfaction to that House (even if its privilege had 
been violated) and restore the course and harmony of proceeding in the Public 
business. 

Resolutions of the House of Assembly of Upper Canada 

26th March, 1818. 

1. Resolved, nem. con, that this House, in persisting in their right to reject 
all amendments made by the Legislative Council to Bills for raising and appro- 
priating moneys, and to decline all conferences thereon, are assuming to them- 
selves no new privilege ; but are only adhering to the form of proceeding which 
has been maintained from the first establishment of the Provincial Legislature, 
and in which they have taken for their guide the representative form of constitu- 
tion in the Mother Country, by which that of this country is modelled, and by 
which the Legislative Council have in all their proceedings equally ^vemed 
themselves ; whatever it may suit their present purpose to disclaim. 

2. Resolved, nem, con,, that as this House desire to make no innovation, 
so they are determined to suffer none, but will persist in maintaining in all their 
deliberations those rules which they have found established, and which, being 
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coeval with their constitution, they consider it would be as inconsistent with their 
duty as it is repugnant to their inclination to abandon. 

3. Resolved, nem. con.^ that the gracious Speech of His Majesty's Representa- 
tive, John Graves Simcoe, Esquire, at the opening and prorogation of the first 
Parliament of this Province, and the answers thereto, be entered on the Journals 
of this House ; that part of the Journals having been destroyed by the enemy 
in the late war. 


LXX 


PROPOSED ACT OF UNION, 1822 ^ 

[Trans.: Canadian Archives, Q. 160.] 

A Bill [as amended by the Committee] for uniting the Legislatures of the Pro- 
vinces of Lower and Upper Canada. 

WHEREAS in the present situation of the Provinces of Lower and Upper Preamble. 
Canada, as such with relation to Great Britain as to each other, a joint Legislature 
for both the said Provinces would be more likely to promote their general security 
and prosperity than a separate Legislature for each of the said Provinces, as at 
present by law established ; 

Be it therefore enacted by the KING’S most Excellent Majesty, by and with 31 

the advice and consent of the Lords Spiritual and Temporal, and Commons, in Geo. 8, c. 81, as 
this present Parliament assembled, and by the Authority of the same, THAT provides a 
so much of an Act passed in the thirty-first year of the reign of his late Majesty Sov^oes 
King George the Third, intituled, An Act to repeal certain parts of an Act passed of Lower and 
“in the fourteenth year of his Majesty’s reign, intituled, ‘An Act for making Upper Canada, 
‘“more effectual provision for the Government of the Province of Quebec in 
“ ‘ North America, and to make further provision for the Government of the said 
“ ‘ Province,’ ’’ as provides for the composing and constituting within each of 
the said Provinces respectively, a Legislative Council and Assembly, and for 
the passing of laws by the Legislative Council and Assembly of each Province, 
shall be and the same is hereby repealed, except in so far as the same or any of 
the provisions thereof, may by this present Act be continued or applied to the 
purposes of the joint Legislature to be constituted in manner hereinafter men- 
tioned: Provided also, that so much of an Act passed in the fourteenth year 
of the reign of his said late Majesty, intituled, “An Act for making more effectual 
“provision for the Government of the Province of Quebec in North America,” 
as is repealed by the said Act passed in the thirty-first year aforesaid, shall be 
deemed and taken to be, and shall remain repealed. 

And be it further Enacted, That from and after the passing of this Act, there Wencefoith to 
shall be within the said two Provinces, and for the same jointly one Legislative J^^^atlve 
Council and one Assembly, to be composed and constituted in manner herein- oouncii, and 
after described, and which shall be called “The Legislative CouncU and Assembly me jomt 
“of the Canadas;" and that within the said Provinces, or either of them. His 
Majesty, His Heirs or Successors, shall have power, during the continuance of 
this Act, by and with the advice and consent of the said Legislative Council and 
Assembly of the Canadas, to make laws for the peace, welfare and good govern- 
ment of the said Provinces, or either of them, such laws not being repugnant to 
this Act, nor to such parts of the said Act passed in the thirty-first year aforesaid, 
as are not hereby repealed; and that all such laws being passed by the said 
Legislative Council and Assembly, and assented to by His Majesty, His Heirs 
or Successors, re-assented to in His Majesty’s name by the GovemoMn-Lhiel 
in and over the said provinces of Lower and Upper Canada, or in case of the dealn 
or absence of such Governor-in-Chief, by the Lieutenant Governor of the Province 
of Upper Canada for the time being, or in case of the death or absence of such 
Lieutenant Governor, then by the Lieutenant Governor of Lower Canada tor 
the time being, or in case there shall be no Lieutenant Governor at such time 
resident in the Province of Lower Canada, then by the person administering the 
government thereof for the time being, shall be and the same are hereby declared 
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to be, by virtue of and under the authority of this Act, valid and binding to all 
intents and purposes whatever within the said two Provinces. 

Joint Legida- And be it further Enacted, That the present members of the Legislative 
Lower and Upper Canada shall, by virtue of this Act, and without 
commissions for that purpose, constitute together the Legisla- 
S both Counoils. tive Council of the Canadas, which said members shall take precedence in the 
joint Legislative Council according to the date of the instruments by which they 
were originally summoned to the Legislative Councils of the two Provinces 
Other PeiBODs respectively; and that it shall also be lawful for His Majesty, His Heirs or 
Successors, from time to time, by an instrument under his or their sip manual, 
maned. ^ authorize and direct the said Governor-in-Chief, or in case of his death or 
absence, such other person, and in such order respectively as is hereinbefore 
directed, to summon to the said Legislative Council, by an instrument, under 
a seal to be transmitted by His Majesty to the Governor-in-Chief, or under any 
other seal which the said Governor-in-Chief shall be by His Majesty directed to 
use for the purposes of this Act, and which shall be called the Great Seal of the 
Canadas, and shall be applied only to the purposes directed by this Act, such 
other person or persons as His Majesty, His Heirs or Successors, shall think fit ; 
and that every person who shall be so summoned to the said Legislative Council, 
shall thereby become a member thereof. 

Such PenoDs And be it further Enacted, That such persons only shall be summoned to the 
^ said Legislative Council, as by the said above-mentioned Act, passed in the thirty- 
dir^V ^ Ai*st year aforesaid, are directed to be summoned to the Legislative Council of 
G. 8. the said two Provinces respectively; and that every member of the said Legisla- 
tive Council shall hold his seat for the same term, and with the same rights, 
titles, honours, ranks, dignities, privileges and immunities, and subject to the 
same provisions, conditions, restrictions, limitations and forfeitures, and to the 
same mode of proceeding, for hearing and determining by the said Legislative 
Council all questions which shall arise touching the same, as are in the said Act, 
passed in the thirty-first year aforesaid, mentioned and contained, with respect 
to the members thereby directed to be summoned to the Legislative Council of 
the two Provinces respectively. 

Governor to And be it further Enacted, That the Governor-in-Chief, or in case of his death 
*So 7 e^e absence, such other person, and in such order respectively as is hereinbefore 
Speaker of the directed, shall have power and authority from time to time, by an instrument 
Legislative under the Great Seal of the Canadas, to constitute appoint and remove the 
Ooundi. speaj^er of the said Legislative Council. 

Joint Assembly And be it further Enacted, That the members at present composing the 
pw^t*MembSs Assemblies of the said two Provinces shall, together with such new members 
^ at both, and to as shall or may be returned for either of the said Provinces respectively in man- 
continue until ner hereinafter mentioned, form and constitute the Assembly of the Canadas, 
imleB^nCT continue until the first day of July one thousand eiglit hundred 

dissolved, and twenty-five, unless sooner dissolved; and that in case of a dissolution of the 
said Assembly, or of vacancies occurring therein, members shall be returned from 
the same counties and places, and in the same manner, and in the same numbers, 
except as hereinafter otherwise provided, as now by law they are returned within 
the two Provinces respectively. 

Act of Upper AND whereas an Act was passed by the Provincial Legislature of Upper 
Oa^a, 60 G. Canada, in the sixtieth year of the reign of his said late Majesty, intituled, “An 
’ ‘‘ Act for increasing the Representation of the Commons of this Province in the 

‘ “ House of Assembly;” BE it therefore further Enacted, That the said Act, and 
all the provisions therein contained, except as hereinafter otherwise provided, 
shall remain in full force and effect, and shall be applied to the representation 
of the said Province of Upper Canada in the joint Assembly, in like manner as 
the same were applicable to the representation thereof in the Assembly of the 
said Province of Upper Canada before this Act was passed. 

Governor of And be it further Enacted, That it shall and may be lawful for the Governor, 
Lieutenant Governor, or person administering the government of the said 
“owmSoB, 0 ^ Province of Lower Canada for the time being, from time to time as he shall 
of tbe Town- ju^e expedient, from and out of that part of the said Province of Lower Canada 
which has been erected into townships since the number of representatives for 
the said Province was settled by proclamation, to form and erect new counties, 

• by instrument or instruments under the Great Seal of the said Province, each 

such new county to consist of not less than six townships; and that when and 
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so often as any such new county shall be fonned and erected as aforesaid, the 
Governor, Lieutenant Governor, or person administering the government of the 
said Province of Lower Canada^ shall issue a writ for the election of one member 
to serve for the same in the assembly; and that whensoever the said Governor, 

Lieutenant Governor, or person administering the government as aforesaid, shall 
deem it expedient that any such new county, or any county heretofore erected 
within the said Province of Lower Canadaf and at present represented by only 
one member, shall be represented by two members, he shall in like manner issue 
writs for that purpose: Provided always, that no subdivision of any counties 
now erected or to be hereafter erected within either of the said Provinces, except 
as hereinbefore provided with respect to the said townships, shall extend or be 
construed to extend to increase the number of representatives for such counties: 

Provided also, that the number of representatives for each province shall not 
exceed sixty. 

And be it further Enacted, That no act by which the number of representatives No Act to alter 
of either Province shall be altered, shall hereafter be passed by His Majesty, by 
and with the advice and consent of the said Legislative Council and Assembly, 
unless the same shall have been passed by two-thirds at least of the members uideBB i^Two- 
present at the question for the second and third reading of the same in the said ^ 
Legislative Council and Assembly respectively. 

And be it further Enacted, That all and every the provisions and regulations ProviaioDs of 
respecting the appointment and nomination, duties, privileges and liabilities of BlwSrto 
returning ofHcers for either of the said Provinces respectively, and respecting in force, 
the eligibility, qualification and disability of persons to sit as members in the 
said Assembly, or to vote on the election of such members, and respecting any 
oath to be taken by candidates or voters at such elections, and respecting all 
other proceedings at such elections, and respecting the times and places of hold- 
ing such elections, as are contained in the said above-mentioned Act, passed in 
the thirty-first year aforesaid, except in so far as the said provisions and regula- 
tions are hereby in anywise altered, shall remain and continue in force in both of 
the said Provinces ; and that all and every the provisions and regulations respect- 
ing the objects above enumerated, or any of them, which are contained in any 
Act or Acts of the provincial Legislatures, which are now in force in either of 
the said Provinces respectively, shall remain and continue in force within such 
Province, except as the same are hereby in anyways altered, until otherwise 
provided for by the joint Legislature, 

And be it further Enacted, That when and so often hereafter as it may be Goyemor may 
necessary to summon and call together a new Assembly for the said two Provinces, 
it shall and may be lawful for the said Governor-in-Chief, or in case of his death 
or absence, then for such other person, and in such order respectively as is 
hereinbefore directed, by an instrument under the said Great Seal of the Cana- 
das, to summon and call together the said Assembly as hereinafter expressed and 
provided. 

And be it further Enacted, That Writs for the election of members to serve in And shall issue 
the said Assembly, shall be issued by the Governor, Lieutenant Governor, or 
person administering the government of the Province within which such members Members, as 
shall be chosen respectively, in the same manner and directed to the same officers, directed by si 
and returnable within the same period, as in and by the said Act made and passed 
in the thirty-first year aforesaid, is directed and provided. 

And be it further Enacted, That on the first general election of members for Qualiflcation 
the said Assembly, which shall take place from and after the passing of this ^jeiS^roperty 
Act, and on all subsequent elections, whether general or for particular places, to the value of 
in cases of vacancy, which shall be holden in either of the said Provinces, no £600 stetiing. 
person shall be capable of being elected, who shall not be legally possessed to his 
own use and benefit, of lands and tenements within one or other of the said 
Provinces, of the value of Five hundred pounds sterling over and above all rents 
charges and incumbrances which may affect the same, such lands apd tenements 
being by him held in freehold, in fief or in roture; and that every candidate 
at such election, before he shall be capable of being elected, shall, if required by Oath to that 
any other candidate, or by the returning officer, take an Oath in the following 
form, or to the following effect; 

“ I, A. B. do Swear, That I am legally and bona fide possessed to my own use 
“ and benefit, of lands and tenements within the Province of Canada, 

“of the value of sterling, over and above all rents charges and 



246 CONSTITUTIONAL DOCUMENTS OF CANADA [1791- 

“incumbrances which may affect the same; and that the said lands and tene- 
“ments are by me held in freehold, in fief, or in roture [as the case may be] ; 
“and that 1 have not obtained the same fraudulently, for the purpose of enabling 
“me to be returned Member to the Assembly of the Canadas] and also that I am 
“ otherwise qualified, according to the provisions of law, to be elected and returned 
“to serve as a Member thereof.** 

Provided always, That nothing in this Act contained shall be construed to 
affect any Act now in force in either of the said Provinces respectively, relating 
to the qualification (other than as respects property) of any candidate or voter 
at elections. 

Penons swear- And be it further Enacted, That if any person shall knowingly and wilfully 
take a false oath respecting his qualification, either as candidate or voter at 
any election as aforesaid, and shall thereof be lawfully convicted, such person 
shall be liable ie the pains and penalties by law inflicted on persons guilty of 
wilful and corrupt perjury in the Province in which such false oath shall have been 
taken. 

Trials of oon- And be it further Enacted, That whenever hereafter any question shall arise 
tested ElecUoss. touching the validity of the election OT return of any person in either Province 
to serve in the Assembly, such question shall be tried in the Joint Assembly, 
according to the mode of proceeding now established by law in that Province 
in which the disputed election or return shall have been made, until a uniform 
course of proceeding shall be duly established for both Provinces. 

Governor may And be it further Enacted, That it shall and may be lawful for the said 
MembSs o/Se ^ovemor-in-Chief, or in case of his death or absence, then for such other person. 
Executive ^ such order respectively as is hereinbefore directed, if at any time he shall 
Council of deem it expedient, to summon and authorize, by an instrument under his hand 
to SeiismW^ members of the executive Council of each Province to sit in every 

Assembly with power of debating therein, and with all other powers, privileges 
and immunities of the members thereof, except that of voting. 

Joint Legidature And be it further Enacted, That the said Legislative Council and Assembly 
^ notiotff^fi called together for the first time at some period not later than the first 

irt September day Of September one thousand eight hundred and twenty-four, and once after- 
1834, and once wards in every twelve calendar months, and that the said Governor-in-Chief, 

death or absence, such other person, and in such order re- 
“ wards! spectively as is hereinbefore directed, shall and may convene the first and every 
other session of the said Legislative Council and Assembly, at such places within 
either Province, and at such times, under the restrictions aforesaid, as he shall 
judge most conducive to the general convenience, giving due and sufficient 
notice thereof, and shall have power to prorogue the same from time to time, 
and to dissolve the same by proclamation or otherwise whenever he shall deem 
it necessary or expedient. 

Every future And be it further Enacted, That every Assembly hereafter to be summoned 
Aflsmbly to and chosen, shall continue for five years, from the day of the return of the writs 
choosing the same, and no longer; subject nevertheless to be sooner pro- 
rogued or dissolved by the said Governor-in-Chief, or in case of his death or 
absence, by such other person, and in such order respectively as is hereinbefore 
directed. 

Majority of And be it further Enacted, That all questions which shall arise in the said 
Votea to decide. Legislative Council or Assembly, except in the cases herein otherwise provided, 
shall be decided by the majority of voices of such members as shall be present; 
and that in all cases where the voices shall be equal, the Speaker of such Council 
or Assembly shall have a casting voice. 

Oath prescribed Provided always, and be it further Enacted, That no member either of the 
Legislative Council or Assembly shall be permitted to sit or vote therein, until 
he shall have taken and subscribed the oath prescribed for that purpose by the 
said Act passed in the thirty-first year aforesaid, before a person duly authorized 
to administer the same, as in and by the said Act is directed. 

Boyal Aasent And be it further Enacted, That any Bill which shall be passed by the Legis- 
to^dedwed lative Council and Assembly shall be presented for His Majesty’s assent to the 
said Govemor-in-Chief, or in case of his death or absence, to such other person, 
*^ 81 G. i, and in such order respectively, as is hereinbefore directed, who shall, according 
to his discretion, declare or withhold His Majesty’s assent to such Bill, or reserve 
such Bill for the si^ification of His Majesty’s pleasure thereon, subject always 
to the same provisions and regulations with respect to Bills which may either 
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be assented to, or from which His Majesty’s assent may be withholden, or which 
may be reserved as aforesaid, as the case may be, as in and by the said Act, 
passed in the thirty-first year aforesaid, are contained and enacted with regard 
to such Bills respectively. 

And be it further Enacted, That all laws, statutes or ordinances which are kniMnmm 
in force at the time of passing of this Act, within the said Provinces or either of “ *9*®® ^ 
them, or in any part thereof respectively, shall remain and continue to be of 2 
the same force, authority and effect in each of the said Provinces respectively pealed or altered, 
as if this Act had not been made, except in as far as the same are repealed or 
varied by this Act, or in so far as the same shall or^may be hereafter by virtue 
of and under the authority of this Act repealed or varied by His Majesty, His 
Heirs or Successors, by and with the advice and consent of the said Legislative 
Council and Assembly. 

And be it further Enacted, That all rights, privileges, immunities and advan- Priyileguof 
tages which are at present legally exercised and enjoyed by the members of the Members to 
Assemblies of Lower and Upper Canada respectively, shall continue to 
exercised and enjoyed by them as members of the said Assembly of the Canadas, 
in as full and as ample a manner as heretofore: Provided always. That no privi- 
lege of the said Legislative Council or of the said Assembly, shall extend or be 
construed to extend to authorize the imprisonment of any of His Majesty’s 
subjects not being members of the said Le^slative Council or of the said Assem- 
bly, or officers or servants of the said bodies respectively, until an Act be passed 
declaratory of the rights and privileges of the said bodies in this respect. 

And be it further Enacted, That from and after the passing of this Act, all Henceforth 
written proceedings of what nature soever of the said Legislative Council and 
Assembly, or either of them, shall be in the English language and none other; 
and that at the end of the space of fifteen years from and after the passing of Years, all 
this Act, all debates in the said Legislative Council or in the said Assembly, P®p***?i* ? 
shall be carried on in the English language and none other. EngUsh alone. 

AND whereas by the said Act of the Imperial Parliament of Great Britain, persons pro- 
made and passed in the fourteenth year aforesaid, intituled, “An Act for making 
“ more effectual provision for the government of the Province of Quebec, in North ^ 

“ America,'' it was, amongst other things, declared. That His Majesty’s subjects. Home not to 
professing the religion of the church of Home of and in the said Province of be affected. 
Quebec, might have hold and enjoy the free exercise of the said religion, subject 
to the King’s supremacy as in the said Act mentioned, and that the cler^ of the 
said church might hold receive and enjoy their accustomed dues and rights with 
respect to such persons only as should profess the said religion ; BE it therefore 
further Enacted and Declared, That nothing in this Act contained, nor any Act 
to be passed by the said joint Legislature, nor any resolution or other proceed- 
ing of the said Legislative Council or Assembly, shall in anywise affect or be 
construed to affect the free exercise of the religion of the Church of Rome by 
His Majesty’s subjects professing the same, within either of the said Provinces, 
but the same may continue to be exercised, and the clergy of the said church 
and the several curates of each respective parish of the said Province of Lower 
Canada, now performing the clerical duties thereof, or who shall hereafter, with 
the approbation and consent of His Majesty, expressed in writing by the Governor 
or Lieutenant Governor, or persons administering the government of the said 
Province of Lower Canada for the time being, be thereto duly collated appointed 
or inducted, may continue to hold receive and enjoy their accustomed dues and 
rights in as full and ample manner, to all intents and purposes, as heretofore, 
and as is provided and declared by the said last-mentioned Act. 

And be it further Enacted, That all the provisions, regulations and restrictions Certain pro- 
made and imposed in and by the said Act, passed in the thirty-first year aforesaid, 
with respect to any Act or Acts containing any provisions of the nature therein icta tobe 
particularly mentioned and specified, shall and the same are hereby declared to pa^bythe 
extend and apply to each and every Act which shall be passed by the said Joint Leg^aia- 
Legislative Council and Assembly, and which shall contain any provisions of 
the nature in and by the said last-mentioned Act set forth and specified. 

And be it further Enacted, That all and every the accounts, returns, papers, Aocoimte,^., 
and documents, which by any Act now in force in either Province, are directed 
to be laid before the Legislature thereof respectively, shall, under the penalties 
therein provided, be in like manner transmitted and laid before the Legislature 
of the Canadas, during the continuance of such Acts. 
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Baiaries of And be it further Enacted, That the oHlcers and other persons receiving salaries 
or allowances in respect of services rendered by them in the Legislatures of their 
Provinces, shall continue to receive such salaries and allowances as 
otberwisepio- heretofore, until otherwise provided for by any Act which shall be passed by 
Tided for. His Majesty, His Heirs or Successors, with the advice and consent of the Legis- 
lative Council and Assembly of the Canadas, 


LXXI 

LORD DALHOUSIE’S SPEECH PROROGUING THE LEGISLATURE 
OF LOWER CANADA 

[Trans.: Christie, op. cif.] 

9th March, 1824. 

Gentlemen of the legislative council, gentlemen of the assembly, — I am now 
to close a session of the provincial parliament, the result of which I am much 
afraid will prove to be of little public advantage ; at the same time your long 
and laborious attendance is entitled to my best thanks; but before 1 prorogue 
this parliament, I think it important to the country that 1 should here, as his 
Majesty’s representative, express my sentiments upon the general result of your 
proceedings during the several sessions in which I have met you: I declare those 
sentiments in an earnest desire to attract the serious attention of every member 
of this parliament, of every man who values the prosperity of Canada, and I 
trust I know too well the principles of the British Constitution, to express myself 
in any manner inconsistent with that respect which one branch of the legislature 
owes to another, or with those rights and privileges which belong to each re- 
spectively. 

A claim has been made to an unlimited right in one branch of the legislature, 
to appropriate the whole revenue of the province according to its pleasure, 
including not only that part of it heretofore granted to his Majesty, and which 
is appropriated by acts of the provincial parliament to specific purposes, and 
subject to such distribution as the king may see fit, but even that portion also 
of the revenue which is raised by the authority of the Imperial Parliament, 
appropriated to defray the expenses of the administration of justice and of his 
Majesty’s civil government in this province, and directed by an act ^ passed in 
the British parliament, long before the establishment of the present constitution 
in this province, to be so applied, under the authority of the lords commissioners 
of his Majesty’s treasury; this claim, made by one, has been formally denied 
by the other two branches of the provincial parliament; nevertheless it has been 
persisted in, and recourse has been had to the unusual proceeding of withholding 
the supplies, except upon conditions which would amount to an acknowledgment 
of its constitutional validity. 

This subject has occupied every session from the first to the last, and is now 
transmitted to those which shall follow. It has caused incalculable mischief 
to the province; and now leaves it to struggle under difficulties, while every 
inhabitant of it must see that the encouraging aid of the legislature is alone 
wanting to arouse powerful exertions and draw forth those resources, which, 
without that aid must, in a great measure, be dormant and useless within its 
reach. But, gentlemen, I see with infinite satisfaction, that notwithstanding 
these unfavorable circumstances, Canada is powerfully advancing in improve- 
ment, and that the differences which continue to disturb the legislature, have not 
interrupted, in the smallest degree, that general contentment which the people 
enjoy under the paternal care and protection of his Majesty. 

In former years, when the supplies necessary for the support of his Majesty’s 
government and the honor of his crown in this province, were not granted, I 
averted the unhappy consequences which must have resulted from a strict ad- 
herence to the letter of the law; and I trust that my conduct, on these occasions, 
will be justified and approved, where alone I am responsible: but as my advice 
has been unavailing to prevent this result at the present period, I shall interfere 
no further; adhering now to the letter of the law, 1 shall guide the measures of 
the executive government by that rule, and according to my best judgment, 


> See No. XXXH. 
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lamenting that the public must feel those consequences which have so long 
impended over it, and which 1 can no longer avert. 

Gentlemen of the legislative council, — I feel myself called upon to acknowledge 
the calm, firm and di^ifled character of your deliberations and conduct in the 
discussion of the public business, and I take it upon me, in a sense of duty, to 
thank you in his Majesty's name, for the support you have uniformly given to 
the measures 1 have from time to time recommended to you for the good of 
the province. 

I fervently pray that the wisdom of your proceedings may make a just im- 
pression upon the loyal inhabitants of the province, and lead them to that 
temperate and conciliating disposition which is always best calculated to give 
energy to public spirit, to promote public harmony, and ensure public happiness ; 
these are the great advantages which result from a wise exercise of the powers 
and privileges of parliament. 


LXXII 

BATHURST TO BURTON 
[Trans. : Christie, op. cit] 

Downing Street, 4th June, 1825. 

Sir, — I have received your two despatches of the dates of the 24th and 30th 
March ultimo. In the first of these despatches you state that “ you inform me 
“with infinite satisfaction that the differences which have so long subsisted 
“ between the legislative bodies on financial matters, have been amicably settled, 
“and that I shall perceive by the draft of a bill which you enclose, that the 
“assembly have decidedly acknowledged the right of the crown to dispose of 
“the revenue arising out of the 14th Oeo. III.” etc.^ 

I regret to say that it is not in my power to consider this arrangement as in 
any degree satisfactory. The special instructions which had been given by his 
Majesty's command to the governor-general, in my despatches of the 11th Sept., 
1820, and 13th September, 1821, had imposed on him the necessity of refusing 
all arrangements that went in any degree to compromise the integrity of the 
revenue known by the name of the permanent revenue ; and it appears to me, 
on a careful examination of the measures which have been adopted, that they are 
at variance with those specified and positive instructions. 

The executive government had sent in an estimate in which no distinction 
was made between the expenditure chargeable upon the permanent revenue 
of the crown and that which remained to be provided for out of the revenues 
raised under colonial acts. In other words, had the whole revenue been raised 
under colonial acts there would have been no difference in the manner of sending 
in the estimates. 

The estimate was given at £65,000 sterling, of which the assembly appear to 
have voted £58,074, as “amount of votes,” and £3,537, specially voted by 
Provincial acts ; and they refuse to incur any expenditure for £3,390 for different 
items. Instead of the king's permanent revenue having certain fixed charges 
placed upon it, of which the assembly were made cognizant, the revenue was 
pledged, together with the colonial revenue, as the ways and means of providing 
for the expenses of the year. The assembly having calculated the amount of the 
permanent revenue and of the taxes received under colonial acts proceeded to 
vote, from the unappropriated revenues, “such sum or sums as might be necessary 
to make up and complete a sum not exceeding £58,074 sterling,” and the extent 
of which must necessarily depend on the amount of the taxes received from the 
permanent revenue. 

The consequence of this arrangement is, that the permanent revenue will 
not be applied for the payment of such expenses as his Majesty may deem fit, 
but on the contrary, for the payment of whatever expenses the colonial legis- 
lature may think necessary, and the only money to be raised under the king's 
revenue being thus appropriated, no means remain for the liquidation of those 
expenses formerly carried on the king's revenue, and many of them specially 
authorized by his Majesty, which have been rejected by the assembly in this 
instance. The appropriation of the permanent revenue of the crown will always 
be laid by his Majesty's command before the house of assembly, as a document 

^ See No. XXXH. 
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for their information and for the general regulation of their proceedings. They 
will therein see what services are already provided for by the crown, and what 
remains to be provided for by the legislature; and they will be thus assured 
that the proceeds of the revenue of the crown, (whether more or less, and from 
whatever source derived,) will exclusively and invariably be applied, under the 
discretion of the king's government, for the benefit of the province. 

With respect to items rejected by the assembly, I shall feel it my duty, after 
having given attention to each individual article, to give special instructions 
to the governor-general on his return,^ to direct the payment of those which it 
may be thought expedient to continue. 

As the bill is limited to one year, 1 shall not think it necessary to recommend 
to his Majesty to disallow it, but confine myself to instructing his Majesty's 
representative in the province of Lower Canada, not to sanction any measure 
of a similar nature. 

I have, etc., 

(Signed) Bathurst. 


LXXIII 

RESOLUTIONS OF ASSEMBLY OF LOWER CANADA, 1826 
[Trans. : Christie, op. ciL] 

I. That it is the opinion of this committee that it is expedient to adhere to the 
determination of the house, as recorded in its votes and proceedings on the civil 
expenditure of the government of this province, in 1810, 1819, 1821, 1822, 1823, 
1824, 1825, and during the present session, to vote upon all the necessary sums 
for paying the said expenses, and to renew its resolutions of the 12th March, 
1821, 12th Jan., 1822, 7th March, 1823, 2d March, 1824, and 13th March, 1826, 
in so far as they are opposed to the exclusive application of any part of the public 
revenue, to particular services, without the consent of this house. 

II. That the Statute of the 18th Geo. Ill, chap. 12,* has not conferred any 
new rights upon the inhabitants of the British colonies, but it is a declaratory 
act, the enactments whereof recognize and consecrate the constitutional maxim, 
that the colonies having a representation have an unalienable right not to be 
taxed without the consent of their representatives, and that to the Legislature 
alone appertains the right of distributing all monies levied in the colonies. 

III. That the said act as well as a multitude of other acts of the British parlia- 
ment which announce the same principles, and the acts and constant claims of the 
British colonies which have enjoyed a representative system, have established 
a public colonial law, uniform for them all, under which they have prospered, 
by which their legislatures have annually distributed the revenue and exercised 
an eiTectual and necessary controul over the expenses of their administration. 

IV. That there is the less reason to maintain that this province ought not 
to enjoy that right, as it is the only one of all the North American colonies, 
for which the Imperial Parliament is not every year called upon to vote a great 
part of the expenses of the civil government. That this house is yet willing, as 
they have always been, to grant all the sums towards the necessary expenses of 
the administration of justice, and the support of the civil government provided 
they have a just controul over the whole revenue. 

V. That even assuming as a proposition, which, nevertheless, this house do 
formally reject, that the revenue applicable to the payment of the expenses of 
the civil government, and of the administration of justice, may legally be dis- 
tributed by any other authority than that of the legislature ; if they were sufficient 
to defray the whole of those expenses, the claim set up by the present administra- 
tion to exemption from the effectual and necessary controul of the assembly, in 
the distribution of that portion of the public revenue, is by so much the more 
ungrounded, as in consideration of the acknowleged insufficiency of those funds, 
the house of assembly being called upon, to supply additional considerable sums, 
indispensably necessary for covering the whole expenses of the civil government, 
and of the administration of justice, they have the right of annexing to that grant, 
such conditions and limitations as the interest of the country appears to them to 
require. 

> Lord Dalbousie was absent from the province from Jane, 1824, to September, 1825. Lieutenant- 
governor Barton was administrator in his absence. * See No. XXXIX. 
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LXXIV 

LORD DALHOUSIE’S SPEECH PROROGUING THE LEGISLATURE 
OF LOWER CANADA, 1827 

[Trans. : Christie, op. ciL] 

Gentlemen of the legislative council, gentlemen of the assembly, — I come to 
close this session of the provincial parliament, convinced, by the state of your 
proceedings, that nothing likely to promote the public interest can be now 
expected from your deliberations. 

To you, gentlemen of the legislative council, who have attended to your duties 
in this session, I offer my thanks on the part of his Majesty, as an acknowledg- 
ment of the regard which, by your presence, you have shown to the welfare of 
your country, and also of that proper respect which you have manifested for the 
sovereign, from whom your honours are derived. 

Gentlemen of the assembly, — It is painful to me, that I cannot speak my 
sentiments to you in terms of approbation and thanks. The proceedings in this 
session impose upon me a duty, of which, however unpleasing, I will acquit 
myself as a faithful servant of my king, and a sincere friend to the province. 

Many years of continued discussion of forms and accounts have proved un- 
availing to clear up and set at rest a dispute, which moderation and reason 
might have speedily terminated. It is lamentable to see, that no efforts or con- 
cessions of his Majesty's government have succeeded in reconciling those differ- 
ences of opinion in the legislature ; but it is infinitely more so, that differences 
on one subject should cause a rejection of every other measure which his Majesty’s 
government recommends to your consideration. 

The duties expected of you in this session were not difficult ; among the first 
was an examination of the public accounts of last year, and a report upon them, 
whether of approval or otherwise ; — has that duty been done so that your country 
can know the result? 

Have you considered the estimated expenditure for the current year, and 
granted the supply required in his Majesty’s name ? or have reasons been assigned 
for the refusal of them, that can be known and understood by the country ? — 
Have the messages from his Majesty’s representative been duly acknowledged, 
and answered according to the rules and forms of parliament, or according with 
the respect which is due by each branch of the legislature to the other? 

Have the rules or orders of proceeding in the house of assembly been attended 
to, in so far as they affect and recognize the prerogative rights of the crown? 

These are questions, gentlemen, which you are now to ask yourselves in- 
dividually and answer to your constituents on your return to them. 

These are questions which you are to answer to your consciences, as men 
who are bound by oaths of fidelity to your country and to your king. 

In my administration of the government, I have seen seven years pass away 
without any conclusive adjustment of the public accounts; thus accumulating 
a mass for future investigation, which must lead to confusion and misunderstand- 
ing. In the same years I have seen the measures of government, directly appli- 
cable to the wants of the province thrown aside without attention and without 
any reason assigned. I have seen the forms of parliament utterly disregarded ; 
and in this session a positive assumption of executive authority, instead of that 
of legislative, which last is alone your share in the constitution of the state. 

The results of your proceedings in this session have been, the refusal of the 
supplies necessary for the ordinary expenses of government, the loss of the 
militia bill, the failure of all provision for the maintenance of prisoners in your 
gaols and houses of correction, for the support of the insane and foundlings, and 
for the establishments of education and charity, and a total obstruction of local 
and public improvements. 

In this state of things, and with the experience of past years, it is now no 
longer consistent with a proper discharge of the high trust committed to me, to 
entertain hopes of a return to better reason in the representative branch of this 
parliament but it is still my duty to call upon you as public men, and to call 
upon the country, as deeply interested in the result, to consider seriously the 
consequences of perseverance in such a course. 

I shall conduct the Government with the means in my power, with an un- 
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diminished desire to do gfood ; but while I must submit myself to the interruption 
of all public improvement, under the authority of the civil government, 1 will 
declare my deep regret at such a state of things: 1 think it right to convey to the 
country, a free and unreserved expression of my sentiments upon these public 
misfortunes ; and 1 will leave no doubt on the public mind of my determination 
to persevere firmly in the path of my duty, with a faithful regard to the rights 
of my sovereign with which are also combined the best interests of the province. 

It only remains for me now, compelled by existing circumstances to prorogue 
this parliament, whatever may be the inconvenience resulting to the province 
by such a measure. 


LXXV 

HUSKISSON’S SPEECH ON CANADIAN AFFAIRS i 
[Trans. : Christie, op, ciU] 

There is, 1 am sure, none who will not say, that the pretensions of the legislative 
body to take the whole management of these monies into its own hands, are 
neither founded in law nor practice. On the other hand, the house of assembly 
holding the public purse in its own hands, having the complete command of the 
general revenue, in order to enforce its unreasonable pretensions — for so I must 
call them, inasmuch as they are contrary to law, inconsistent with, and sub- 
versive of all the principles of constitutional government — in order I say to 
enforce their pretensions, have refused to appropriate any part of the larger 
revenue, of which they have the command, unless also the appropriation of the 
permanent crown revenue be given up to them. This, sir, is the state of the con- 
troversy between the executive and the legislative body in Canada. The conse- 
quences of the agitation of such a question as this, in which both parties have 
stood upon their extreme rights have been most unfortunate, and such as all who 
looked dispassionately at the subject, could not but most deeply regret. One of 
the unfortunate consequences has been, the necessity under which the representa- 
tive of the king has found himself, of appropriating money for the necessary 
services of the colony, without the sanction of the colonial legislature. Such a 
thing as this, in a country with a legislative assembly — in a country that has 
the least pretence to freedom, can only be justified by the absolute necessity of 
preventing general confusion, and the subversion of the government. 1 do not 
stand here, God forbid that I should I in the British House of Commons, living 
as I do, in a country where the rights of the popular branch of the legislature 
to controul the expenditure of the money it raises are so well known and univer- 
sally acknowledged — to defend the abstract propriety of a governor of a colony 
appropriating its revenue without the sanction of an act of the legislature, as 
required by law ; but, pressed by necessity, it ought not perhaps to be wondered 
at, however we may regret the necessity, that a governor should take all the 
means in his power to maintain the tranquillity of the place committed to his 
charge. — ^When principles are pressed to the extreme, a legislature may, no doubt, 
distress the executive government of a country, and so wear it out by continued 
opposition, as to have the point in dispute conceded ; but what are not in the 
meantime the unfortunate results to the people? What, in the midst of these 
conflicts, has been the result to the province of Canada? Nothing was expended 
of the money raised in this irregular manner, as I must call it, but what was 
absolutely necessary to carry on the government of the province ; all improve- 
ment was at a stand, the roads were neglected, education was overlooked, the 
public buildings were suffered to fall to decay, and the country generally — 1 will 
not say reduced to a state of anarchy, because the king's representative properly 
sustained his government — ^was brought to such a state that there was not a 
Canadian whose interests did not suffer. The recurrence of such a state of things 
it is our duty to prevent, and I think I have made out such a case as is sufYicient 
to convince the house, without going into further details, that, if we have the 
right and the power, the time is come which warrants us calling upon parliament 

^ In 1828 xnatters reached such a crisis that the extremists under Papineau attacked Dalhousie in 
terms of abuse. A monster petition condemning him and setting forth grievances was sent to England. 
A connter-petitiQn from the eastern townediips followed. On Hudeisson’s motion the government 
appointed a committee to investigate Canadian affaira. Extracts from its r^rt are given in the next 
document. For HuskisBon's speech tn extenso see, HiukissorCt Speeches, iii, pp. 269 fl. (London, 18S1). 
Of. Brady, A., Wittiam Eiukisson and Liberal Reform, pp. 163 ff. (Oxford, 1928). 



1840] CONSTITUTIONAL DOCUMENTS OF CANADA 253 

to interpose its beneilcent authority for the purpose of quieting these feuds, and 
of establishing such a system of civil government as may give a fair share to 
all parts of the province of the administration of the revenues, so as to render 
them available for the improvement of the country — such a system as will on 
the one hand give to the legislative assembly the power of directing the whole 
application of funds for the internal improvement of the province, and on the 
other, restraining them from the exercise of any authority over what I may call 
the civil iist. Every man who knows anything of the country must be aware 
of the unfitness of the king’s representative in the government, and the judicial 
establishment for the administration of criminal justice, which is the same as 
that of England, depending for their stipends upon the varying judgments of 
a popular assembly. The inexpediency of this with regard to the judicial establish- 
ment, which in its administration of justice, might often come into collision 
with the members of the assembly, whose judgment is every year to regulate 
the reward of their services, must be particularly obvious. Judges have duties 
to perform, which render it essential that they should be perfectly independent. 
I trust 1 need say no more to convince the house, that the system wished to be 
established by the Canadian legislature, is not compatible with the independence 
and dignity either of the king’s representative or the criminal judges. Out of 
what particular fund these charges should be defrayed, 1 am not prepared to say, 
but the present plan of paying a fixed and settled sum out of a variable revenue, 
1 certainly think might be amended. Without, however, entering into the 
particulars on this point, I think some mode might be found for establishing 
what I have styled the civil list, from which the salaries of the judicial and other 
departments, should be granted for life ; or in any other way that would answer 
the object I have in view. The remainder of the revenue should then be left to 
the free disposal of the colonial legislature. I must here, in justice to the king’s 
government in Canada, claim for them their due. So far was it from wishing 
to have any control over any further sum than that to which 1 have alluded, 
that they never hesitated, during the whole of these troubles, to lay before the 
legislature of the province, an account of the application of, and payments from 
the revenue, in order that the assembly might be assured there was no mis- 
application of it. The government there are perfectly willing, it is evident from 
this, to accede to the suggestion I have just made respecting the share of 
controul it shall have over the colonial revenues. Sir, I do not think there are 
any other topics connected with the present state of Canada, which would justify 
me in detaining the house longer, as 1 trust I have said suilicient to support me 
in the motion I intend to make. There are two grounds on which I principally 
rest. The first is the state of the representative system in Lower Canada, and 
the situation of the revenue in respect to the administration of justice; and the 
second is the controversy which has grown up respecting the powers of the 
executive and legislative bodies. The case I have made out on those two points 
is sufllcient, I trust, to entitle me to the committee for which I mean to move. 
Before I sit down, 1 beg only to add a word or two respecting a point which has 
been insinuated in this house, and discussed in other places. I allude to what 
has been said respecting the policy of giving up the colony altogether. Those 
who think it would be politic to do so, may say that we ought to spare ourselves 
the trouble and endeavours to improve the state of the provinces, by taking 
the wiser and better course of relinquishing them altogether. Let those who 
argue thus, consider that these are our fellow subjects — are born like ourselves, 
in the king’s allegiance — are fulfilling all the duties of subjects and are willing 
to remain as such and fulfil all the obligations their allegiance to the Grown 
requires. 1 say, that whilst that is the case, they are fairly entitled to claim 
from us that protection which their fidelity and good conduct have rendered 
them so worthy of. On such a subject I will not argue on — ^what is, however, 
a very maintainable ground, the importance of these provinces to Great Britain 
in a naval, a commercial and political point of view — but I implore honourable 
gentlemen, before they venture even to allow themselves to hint at such a 
conclusion as that to which I have just adverted, to consider the political honour 
of this country, and the moral impression which would be made on all nations 
by such a relinquishment without necessity, and without its ever having been 
asked us. Shall we give up such a possession without a challenge ? Or shall we, 
as was done in the case of another part of America once, also belonging to France, 
I mean Louisiana — shall we make it a matter of pounds, shillings and pence? 
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Shall we sell it to another power? England has not fallen so low, Canada is bound 
to us by the recollections of honourable valour, both naval and military. It 
is a trophy too glorious to part with in either of the ways I have alluded to. 
Canada cannot but be maintained by every means within our power ; we are bound 
if we wish to bear untarnished our honour, to give Canada protection to the last 
extremity. That, then, is not a view of the subject we can for one instant 
entertain. It is a country, too, let it be remembered, where there are none of 
those unfortunate distinctions which prevail in others of our colonies — ^there is 
no division of castes, no slavery — the people are, I may say, almost as one family 
united by the most intimate connections with this country. England is the parent 
of many colonies, one of which now forms one of the greatest and most flourish- 
ing empires in the world; by that, and others, we have carried our language, 
our free institutions, and our system of laws, to the most remote corners of the 
globe. What we have thus planted is now taking root, and what we now foster 
as colonies will be, no doubt, one day or other, themselves free nations, the 
communicators of freedom to other countries. If 1 am told that for this we have 
made great sacrifices, I say, be it so, for in spite of these sacrifices, England 
remains, for its extent, still the most powerful, the most happy nation that does 
or ever has existed. I say, moreover, that we should be well paid for all the 
sacrifices we may yet be called upon to make, if we are to add to the rich harvest 
of glory we have already reaped, by being the parent of countries in which the 
same happiness and prosperity that has distinguished this country will, I trust, 
for many ages to come be enjoyed. That will be our reward for establishing our 
superfluous population not only in America, but in other quarters of the world. 
What can be a prouder feeling for Englishmen, than that England has done its 
duty to the world, by attempting, and successfully, to improve it? Whether 
Canada is to remain for ever dependent on England, or is to become an in- 
dependent state — not, I trust, by hostile separation, but by amicable arrange- 
ment — it is still the duty and interest of this country to imbue it with English 
feeling, and benefit it with English laws and institutions. 


LXXVI 

REPORT OF THE SELECT COMMITTEE ON THE STATE OF 
THE CIVIL GOVERNMENT OF CANADA » 

[Trans.: British Parliamentary Papers, 1828, VII; 569.] 

22nd July, 1828. 

Your committee began their investigation into the state of the civil government 
of Canada, by examining the several petitions from the inhabitants of the two 
provinces, which had been referred to them by the house. The petition from the 
townships of the lower province,* signed by about 10,000 persons, complain of 
the want of courts within their own limits, and of the administration of French 
law in the French language. That they are without representation in the house 
of assembly in Lower Canada; and that emigrants of British origin have been 
deterred from settling in the province; And, finally, they pray that a legislative 
union may take place between Upper and Lower Canada. 

Your committee then proceeded to examine the petition signed by 87,000 
inhabitants of Lower Canada, resident within the seigniories, who complain of 
arbitrary conduct on the part of the governor of the province — of his having 
applied public money without legal appropriation — of violent prorogations and 
dissolutions of the provincial parliament, and of his having prevented the passing 
of many useful acts, which they enumerate. 

They complain also that a receiver-general had been maintained in the 
exercise of his functions for some years after his insolvency was known to the 
government. That similar abuses had prevailed with respect to the ofllce of 
sheriff. And it is further stated, that the rights of the petitioners had been 
injured by acts of the Imperial parliament, particularly by the Canada Trade 

^ The extracts given from the report are the most important constitutionally. The whole r^rt is 
valuable, and the 308 pages of evidence are of exceptional interest. The report became later on a strong 
reform platfonn in L)wer Canada. Unfortunately, the report was never debated in the British parlia- 
ment, for soon after it waa drawn up HuskiBBon ceased to be colonial secretarv. 

■ The Bastem townahips. 
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Act and the act passed in the sixth year of his Majesty's reign, chap. 59, affecting 
the Tenures of Land. 

For a further knowledge of the grievances complained of, your committee beg 
leave to refer to the petitions, which will be found in the appendix. 

Before your committee proceed to explain or to discuss these important 
subjects, they think it their duty to state, that petitions from the province of 
Upper Canada were also referred to their consideration; the prayer of which 
petitions is, that the proceeds arising from the sale of certain lands set apart 
for a protestant clergy may not be applied solely to the use of the clergy of the 
church of England, (the adherents to which throughout the province they state, 
in contradiction to representations of Archdeacon Strachan, to be comparatively 
few in number) but that they may be applied to the maintenance of protestant 
clergymen of other denominations, and to the purposes of general education. 

As these petitions appear to comprehend the most material subjects that have 
of late agitated the provinces of Upper and Lower Canada, your committee 
thought the best course they could pursue, was to examine witnesses as to each 
petition, in succession, and in communicating to the house, the information 
they have received, and the opinions they have been induced to form as to the 
civil government of Canada, they will treat of the different subjects as much as 
possible in the order in which they were investigated. 

Your committee proceeded to examine into the peculiar system of law estab- 
lished in Lower Canada, to which their attention was peculiarly drawn by the 
petition from the Townships. Your committee have examined in great detail on 
this subject, from which they collect that uncertainty has long existed on points 
of law relating to the tenure of real property in that portion of the province. 
It appears that shortly after the cession of the province, the king of England, 
in a proclamation dated the 7th October, 1 763 ^ (which will be found in the 
appendix) declared, amongst other things, “That all the inhabitants of the 
province, and all others resorting to it, might confide in his royal protection for 
enjoying the benefit of the laws of England," and announced that he had given 
commands for the erection of courts of judicature, with an appeal to his Majesty 
in council. 

In the year 1774,* the first act of parliament was passed making provision 
for the better government of this part of the British dominions. By this act the 
English criminal law was preserved. But it was enacted that, “in all matters 
of controversy relating to property and civil rights, resort should be had to the 
laws of Canada, as the rule for decision of the same, and all causes that should 
therefore be instituted in every court of justice, to be appointed within the 
province, should, with respect to such property and rights, be determined agreeably 
to the said laws and customs of Canada." There is, however, one marked exception 
to this concession of the French law, namely, “ that it should not apply to lands 
which had been, or should be granted in Free and Common Soccage.” 

After an interval of several years, this act was followed by the Constitutional 
Act of 1791.* The provisions of this important act have no bearing upon the 
subject under our consideration, excepting that it provides with respect to Lower 
Canada, that lands shall be granted in free and common soccage if so desired, 
and further, that such grants are to be subject to such alteration, as to the nature 
and consequences of Soccage Tenure, as may be made by the provincial legisla- 
ture, and with his Majesty’s approbation and assent; but no such alteration 
has been made. 

On examining into the application of those provisions in the province, it 
appears not only that doubts have existed as to the true interpretation of them 
—but that the general practice of the colony has been to convey real property 
within the townships according to the Canadian forms, and that it has descended 
and been subject to the incidents of that law. In the year 1826, the British parlia- 
ment passed an act which put its own interpretation of these statutes beyond 
the reach of further dispute. This act commonly called the Canada Tenures’ 
Act,^ declared that the law of England was the rule by which real property 
within the townships was to be hereafter regulated and administered. In offering 
any recommendations on points of so much difficulty and importance, your 
committee are fully aware of the disadvantages under which they labour, and of 
their inability, from the want of sufficient technical and local information to 
enter, for any useful purpose, into minute and inbicate details. They do not, 

‘ See No. Vn. ■ See No. XXXI. • See No. LIV * 6 Geoige IV, c. 69. 
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however, decline to offer as their opinion, that it would be advantageous that the 
declaratory enactment in the Tenures* act respecting lands held in free and com- 
mon soccage should be retained; that mortj^ges should be special, and that in 
proceedings for the conveyance of land, the simplest and least expensive forms 
of conveyance should be adopted upon the principles of the law of England ; 
that form which prevails in Upper Canada, being probably under all circum- 
stances, the best which could be selected; that a registration of deeds relating to 
soccage lands should be established as in Upper Canada. 

Your committee are further of opinion that means should be found, of bring- 
ing into effective operation the clause in the Tenures* act, which provides for the 
mutation of tenure ; and they entertain no doubt of the inexpediency of retain- 
ing the seigniorial rights of the crown, in the hope of deriving a profit from them. 
The sacrifice on the part of the crown would be trifling, and would bear no pro- 
portion to the benefit that would result to the colony from such a concession. " 

In addition to these recommendations it appears to be desirable that some 
competent jurisdiction should be established to try and decide causes arising 
out of this description of property ; and that circuit courts should be instituted 
within the townships for the same purposes. 

The committee cannot too strongly express their opinion that, the Canadians 
of French extraction should, in no degree, be disturbed in the peaceful enjoy- 
ment of their religion, laws, and privileges, as secured to them by the British 
acts of parliament ; and so far from requiring them to hold lands on the British 
tenure, they think that when the lands in the seigniories are fully occupied, if 
the descendents of the original settlers shall still retain their preference to the 
tenure of fief el seigneurie, they see no objection to other portions of unoccupied 
lands in that province being granted to them on that tenure, provided that such 
lands are set apart from and not intermixed with the townships. 

Your committee are now desirous of adverting to the representative system 
of Lower Canada, with respect to which all parties seem to agree that some 
change should take place. To this branch of their enquiry, they are desirous of 
recalling to the recollection of the house that under the provisions of the act of 
1791, the division of the province for the purpose of exercising the elective 
franchise, was entrusted to the governor; and it appears that Sir Alured Clarke 
took the numerical amount of the population as the sole basis on which his 
calculations were formed, and divided into counties as much land as was found 
to contain a given number of inhabitants. On the thickly populated banks of 
the St. Lawrence, a small district was found to suflice, while in the most distant 
parts, vast territories were comprehended in one county, in order to obtain the 
requisite amount of population. Thus it happens that the counties of Kent, 
Surrey, Montreal, Leinster, and Warwick, do not, altogether, equal, in extent, 
the single county of Buckinghamshire. The small counties, too, are composed 
wholly of lands holden as seigniories. 

A bill actually passed the assembly, the object of which was to increase the 
number of the representative assembly. This bill did not become a law, and it 
appears to have been founded upon the same principle, and to have involved 
the same error as the original arrangement by Sir Alured Clarke. It has been 
stated by one of the witnesses, that under the proposed division, a disproportion- 
able increase would have been given to the representatives from the seigniories. 

In providing a representative system for the inhabitants of a country which 
is gradually comprehending in its limits newly peopled and extensive districts, 
great imperfections must necessarily arise from proceeding, in the first instance, 
on the basis of population only. In Upper Canada, a representative system has 
been founded on the compound basis of territory and population. This principle, 
we think, might be advantageously adopted in Lower Canada. 

One of the obstacles which is said greatly to impede the improvement of the 
country is, the practice which has prevailed in making grants of land in large 
masses to individuals who had held ofiicial situations in the colony, and who have 
evaded the conditions in the grant, by which they were bound to provide for its 
cultivation, and now wholly neglect it, although powers have been latterly 
acquired by the government to escheat these lands; and although we think that 
under certain modifications this power may be advantageously used, we are 
nevertheless of opinion that a system should be adopted similar to that in Upper 
Canada, by the levy of a small annual duty on lands unimproved and un- 
occupied, contrary to the conditions of the grant. 
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It now becomes the duty of your committee to advert to the petitions signed 
by the inhabitants of the seigniories, on the important subjects contained in them. 
They thought it right to call for explanation from Mr. Neilson, Mr. Viger, and 
Mr. Guvillier, members of the assembly of Lower Canada, who had been deputed 
to this country for the purpose of seeking redress for the injuries complained of 
by the petitioners. 

From the testimony of these gentlemen we have learned, with the deepest 
regret, that the disputes which have arisen between the government and the 
house of assembly, originating (as they appear to have done) in doubta as to the 
right of appropriating and accounting for a considerable portion of the public 
revenues, have led to a state of confusion and diillculty in the administration 
of public affairs in the colony, which calls for a decisive and early remedy. 

With a view to understand accurately the grounds of this dispute, the committee 
have carefully examined into the dUTerent sources of revenue arising in Lower 
Canada, and they have examined also the public documents which have enabled 
them to trace the successive steps which had been taken by the contending 
parties in these disputes. Your committee beg leave to refer to the evidence 
of Mr. Neilson and of Mr. Wilmot Horton, for a detailed account of the origin 
and progress of these differences. 

Upon this important subject your committee have felt that they should not 
do wisely in confining their views to a critical examination of the precise meaning 
of the words of the different statutes — they look rather to the circumstances of 
Lower Canada — to the spirit of its constitution — to the position and character 
of the local government, and the powers, privileges and duties of the two branches 
of the legislature. 

Although from the opinion given by the law officers of the crown, your com- 
mittee must conclude that the legal right of appropriating the revenues arising 
from the act of 1774 is vested in the crown, they are prepared to say that the 
real interests of the province would be best promoted by placing the receipt and 
expenditure of the whole public revenue under the superintendence and controul 
of the house of assembly. 

On the other hand, your committee, while recommending such a concession on 
the part of the crown, are strongly impressed with the advantages of rendering 
the governor, the members of the executive council, and the judges independent 
of the annual v'otes of the house of assembly, for their respective salaries. 

Your committee are fully aware of the objections in principle, which may be 
fairly raised against the practice of voting the permanent salaries to judges who 
are removable at the pleasure of the crown ; but being convinced that it would 
be inexpedient that the crown should be deprived of that power of removal, 
and having well considered the public inconvenience which might result from 
their being left in dependence upon an annual vote of the assembly, they have 
decided to make the recommendation, in their instance, of a permanent vote 
of salary. 

Although your committee are aware that the grant of permanent salaries has 
been recommended to a much greater number of persons connected with the 
executive government than they have included in their recommendation, they 
have no hesitation in expressing their opinion, that it is unnecessary to include 
so large a number, and if the oflicers above enumerated are placed on the footing 
recommended, they are of opinion that all the revenues of the province (except 
territorial and hereditary revenues) should be placed under the controul and 
direction of the legislative assembly. 

Your committee cannot close their observations on this branch of their 
enquiry, without calling the attention of the house to the important circum- 
stance, that in the progress of these disputes, the local government has thought 
it necessary through a long series of years, to have recourse to a measure (which 
nothing but the most extreme necessity could justify) of annually appropriating 
by it own authority, large sums of money of the province, amounting to no less 
a sum than £140,000 without the consent of the representatives of the people, 
under whose controul the appropriation of these monies is placed by the con- 
stitution. 

Your committee cannot but express their deep regret that such a state of 
things should have been allowed to exist for so many years in a British colony, 
without any communication or reference having been made to parliament on 
the subject. 


S 
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Upon the several points referred to your committee connected with the ofllce 
of receiver-general, of the sheriffs, and of the Jesuits* estates, your committee 
proceeded to examine evidence on each. The facts of the case as regards the 
receiver-general, Mr. Caldwell, are detailed in Mr. Neilson*s evidence. Mr. Cald- 
well was a defaulter in 1823 for £96,000 of the public money of the province. 
Upon an examination of the accounts by the house of assembly, no acquittal 
could be traced from the treasury of a later date than 1814, though some balances 
were stated up to 1819, and it appeared by documents then produced, that the 
fact of his.deflciency was known for a considerable time before he was suspended. 

Your committee recommend for the future that steps should be taken by 
efficient securities and by a regular audit of the accounts, to prevent the recur- 
rence of similar losses and inconveniences to the province. 

As connected with this branch of the enquiry, your committee recommend 
that precautions of the same nature should be adopted with regard to the sheriffs, 
as it appears that within a few years two instances of the insolvency of these 
officers have occurred, while possessed, in virtue of their office, of large sums of 
money deposited in their hands. 

With respect to the estates which formerly belonged to the Jesuits your com- 
mittee lament that they have not more full information, but it appears to them 
to be desirable that the proceeds should be applied to the purposes of general 
education. 

One of the most important subjects to which their enquiries have been directed 
has been the state of the legislative councils, in both the Canadas, and the 
manner in which these assemblies have answered the purposes for which they 
were instituted. Your committee strongly recommend that a more independent 
character should be given to those bodies, that the majority of their members 
should not consist of persons holding office at the pleasure of the crown, and they 
are of opinion that any other measures that may tend to connect more inti- 
mately this branch of the constitution with the interest of the colonies would 
be attended with the greatest advantage. With respect to the judges, with the 
exception only of the chief justice, whose presence, on particular occasions, 
might be necessary, your committee entertain no doubt that they had better not 
be involved in the political business of the house. Upon similar points, it appears 
to your committee that it is not desirable that judges should hold seats in the 
executive council. 

Your committee are desirous of recording the principle, which, in their judg- 
ment, should be applied to any alterations in the constitution of the Canadas, 
which was imparted to them under the formal act of the British legislature of 
1791. The principle is to limit the alterations which it may be desirable to make 
by any future British act, as far as possible, to such points as from the relation 
of the mother country with the Canadas, can only be disposed of by the para- 
mount authority of the British legislature ; and they are of opinion that all other 
changes should, if possible, be carried into effect by the local legislatures them- 
selves, in amicable communication with the local government. 

Upon the great question of the union of the two Canadas, your committee have 
received much evidence, to which they desire to call the attention of the house. 
With reference to the state of public feeling that appears to prevail in these 
colonies on this momentous subject, your committee are not prepared, under 
present circumstances, to recommend that measure. 

Your committee, nevertheless, think it highly desirable that some satisfactory 
arrangement, (and, if possible, one of a permanent nature,) should be effected 
between the two Canadas, with regard to the imposition and distribution of the 
customs collected in the St. Lawrence. They trust, however, when the heats 
which so unfortunately exist shall have subsided, that such an arrangement may 
be amicably effected. 

*•••** 

Your committee beg leave to call the particular attention of the government 
to the mode in which juries are composed in the Canadas, with a view to remedy 
any defects that may be found to exist in the present system. 

Your committee lament that the late period of the session in which they were 
appointed has rendered a minute Investigation into all parts of the subject sub- 
mitted to them impossible. They believe, too, that if the legislative assemblies 
and the executive government of Canada can be put on a right footing, that 
means will be found within the province of remedying all minor grievances. They 
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are disposed, nevertheless, that the prayer of the lower Canadians for permission 
to appoint an agent, in the same manner as agents are appointed by other colonies 
which possess local legislatures, should be granted; and that a similar privilege 
should be extended to Upper Canada, if that colony should desire it. 

At an early period of their investigation, your committee perceived that their 
attention must be directed to two distinct branches of enquiry: — 1st, — ^To what 
degree the embarrassments and discontents which have long prevailed in the 
Canadas had arisen from defects in the system of laws and the constitutions 
established in these colonies. 2nd, — How far these evils are to be attributed to 
the manner in which the existing system has been administered. 

Your committee have clearly expressed their opinion that serious defects were 
to be found in that system, and have ventured to suggest several alterations 
that have appeared to them to be necessary and convenient. They also fully 
admit that from these as well as from other circumstances the task of govern- 
ment in these colonies (and especially in the Lower Province) has not been an 
easy one ; but they feel it their duty to express their opinion that it is to the second 
of the causes alluded to, that these embarrassments and discontents are in a great 
measure to be traced. They are most anxious to record their complete conviction 
that neither the suggestions they have presumed to make, nor any other im- 
provements in the laws and constitutions of the Canadas will be attended with 
the desired effect, unless an impartial, conciliatory and constitutional system 
of government be observed in these loyal and important colonies. 


LXXVII 

NEILSON’S RESOLUTIONS, HOUSE OF ASSEMBLY, LOWER 

CANADA 1 

[Trans, : Christie, op. ciL] 

6th December, 1828. 

1. Resolved, — That it is the opinion of this committee, that this house has 
derived the greatest satisfaction from the gracious expression of his Majesty’s 
beneficent views towards this province, and from the earnest desire of his ex- 
cellency the administrator of the Government, to promote the peace, welfare 
and good government of the province, as evinced in his excellency’s message of 
Friday last. 

2. Resolved, —That it is the opinion of this committee, that this house has, 
nevertheless, observed with great concern, that it may be inferred from the 
expression of that part of the said message which relates to the appropriation 
of the revenue, that the pretension put forth at the commencement of the late 
administration, to the disposal of a large portion of the revenue of this province, 
may be persisted in. 

3. Resolved, — That it is the opinion of this committee, that under no circum- 
stances, and upon no consideration whatsoever, ought the house to abandon or 
in any way compromise, its inherent and constitutional right, as a branch of 
the provincial parliament, representing his Majesty’s subjects in this colony, to 
superintend and controul the receipt and expenditure of the whole public revenue 
arising within this province. 

4. Resolved, — That it is the opinion of this committee, that any legislative 
enactment in this matter by the parliament of the United Kingdom, in which 
his Majesty’s subjects in this province are not and cannot be represented, unless 
it were for the repeal of such British statutes or any part of British statutes, as 
may be held by his Majesty’s government to militate against the constitutional 
right of the subject in this colony, could in no way tend to a settlement of the 
affairs of the province. 

5. Resolved, — That it is the opinion of this committee, that no interference 
of the British legislature with the established constitution and laws of this pro- 
vince, excepting on such points as from the relation between the mother country 
and the Canadas can only be disposed of by the paramount authority of the 
British parliament, can in any way tend to the final adjustment of any difficulties 

' These resolutions were the assembly's reply to a conclliatozy speech from sir James Kempt 
based on the rq)ort of the committee of 1828. (See Christie, DI, pp. 224 ff.) 
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or misunderstandings which may exist in this province, but rather to aggravate 
and perpetuate them. 

6. Resolved, — That it is the opinion if this committee, that in order to meet 
the difficulties of the ensuing year, and to second the gracious intentions of his 
Majesty for the permanent settlement of the flnancial concerns of the province, 
with due regard to the interests and efficiency of his government, this house 
will most respectfully consider any estimate for the necessary expenses of the 
civil government for the ensuing year, which may be laid before it, confidently 
trusting that in $my such estimate a due regard will be had to that economy 
which the present circumstances of the country and its wants require. 

7. Resolved, — ^That it is the opinion of this committee, that on the permanent 
settlement before mentioned being effected with the consent of this house, it 
will be expedient to render the governor, lieutenant-governor, or person ad- 
ministering the government for the time being, and the judges and executive 
councillors independent of the annual vote of the house, to the extent of their 
present salaries. 

8. Resolved, — That it is the opinion of this committee, that although this 
house feels most grateful for the increased security against the illegal application 
of the public money, which must result from his Majesty’s government referring 
all persons who may have been concerned in such application, to an act of in- 
demnity to be consented to by this house, it will be inexpedient to consent to 
any such enactment till the full extent and character of such illegal applications 
may have been fully enquired into and considered. 

9. Resolved, — ^That it is the opinion of this committee, that this house feels 
the most sincere gratitude for his Majesty’s solicitude to effect the most perfect 
security against the recurrence of abuses on the part of persons entrusted with 
the public monies in this province. 

10. Resolved, — That it is the opinion of this committee, that this house has 
not complained, nor have any complaints been made known to it, respecting 
the arbitration for the distribution between the provinces of Upper and Lower 
Canada, of the duties collected in Lower Canada ; but that in this, as in every 
other respect, this house will most cheerfully co-operate in every equitable and 
constitutional measure which may be submitted to it, as desirable by the in- 
habitants of Upper Canada. 

11. Resolved, — That it is the opinion of this committee, that this house has 
seen with sentiments of the highest satisfaction and gratitude, the declaration 
of the willingness of his Majesty’s government cheerfully to accede to the desires 
which the assembly has so frequently expressed during the last twenty years, 
of having an agent in England, to indicate the wishes of the inhabitants of Lower 
Canada ; and that it is expedient to provide for such an appointment without delay. 

12. Resolved, — That it is the opinion of this committee, that so soon as the 
scheme in contemplation of his Majesty’s government for the permanent settle- 
ment of the financial concerns of the province shall have been made known 
and considered, it may be expedient to provide some adequate indemnity to 
such persons as were placed on the civil establishment of this province, with 
salaries prior to the year one thousand eight hundred and eighteen, and whose 
offices may have been found to be unnecessary or require to be abolished. 

13. Resolved, — That it is the opinion of this committee, that this house will 
cheerfully concur in any measure which may appear most likely to be successful 
in effectually removing the great inconvenience which has been sustained from 
the non-performance of the duties of settlement by grantees or holders of land 
obtained from the crown, and otherwise remove the obstructions to the settle- 
ment of the country, which may have resulted or may hereafter result from the 
manner in which the powers and superintendence of the crown in this most 
essential particular as affecting the general prosperity of the province, may have 
been exercised. 

14. Resolved, — ^That it is the opinion of this committee, that it is the desire 
of this house to take as speedily as possible every means in its power, that the 
inhabitants of the townships, upon a subdivision of the counties in which they 
are situated by act of the provincial parliament, shall have a full and equitable 
representation in this house, of persons of their own free choice, and that the house 
will cheerfully concur in every measure particularly interesting to the townships, 
which may appear to be the most desirable to their inhabitants, and the most 
conducive to the general welfare. 



1840] CONSTITUTIONAL DOCUMENTS OF CANADA 261 

16. Resolved^— That it is the opinion ot this committee, that this house is 
fully sensible of the distinguished mark of confidence reposed in the loyalty 
and attachment hitherto evinced by his Majesty’s Canadian subjects and their 
representatives in the provincial parliament, by his Majesty’s declaration that he 
relies on them, for an amicable adjustment of the various questions which have 
been so long in dispute. 

16. Resolved, — That it is the opinion of this committee, that amongst those 
questions not particularly mentioned on the present occasion, this house holds 
as most desirable to be adjusted and most essential to the future peace, welfare 
and good government of the province, viz.: 

The independence of the judges and their removal from the political business 
of the province. 

The responsibility and accountability of public officers. 

A greater independence of support from the public revenues, and more intimate 
connection with the interest of the colony, in the composition of the legislative 
council. 

The application of the late property of the Jesuits to the purposes of general 
education. 

The removal of all obstructions to the settlement of the country, particularly 
the crown and clergy reserves remaining unoccupied in the neighbourhood of 
roads and settlements, and exempt from the common burthens. 

And a diligent enquiry into and a ready redress of all grievances and abuses 
which may be found to exist or which may have been petitioned against by the 
subjects in this province, thereby assuring to all the individual benefit of an im- 
partial, conciliatory and constitutional government, and restoring a well-founded 
and reciprocal confidence between the governors and the governed. 

{Journal oflhe Assembly ^ 6lh December 1828.) 


LXXVIII 

THE CONSTITUTIONAL ACT AMENDMENT ACT, 1830 
(11 George IV and 1 William IV, c. 53.) 

An Act to amend so much of an Acl ^ of the Ihirly-flrsl year of his late Majesty, for 
making more effectual provision for the Government of the Province of Quebec, 

16th July, 1830. 

Whereas by an Act passed in the thirty-first year of the reign of his late si Geo. ni, 
Majesty, King George the Third, intituled, “An Act to repeal certain parts of “P* 
an Act passed in the fourteenth year of his Majesty’s reign, intituled, ‘An Act 
for making more effectual provision for the Government of Quebec in North 
America,’ and to make further provision for the Government of the said Pro- 
vince,’’ it is amongst other things enacted that no person shall be summoned to 
the Legislative Council in either of the Provinces of Upper Canada and Lower 
Canada who shall not be of the full age of twenty-one years, and a natural-born 
subject of his Majesty, or a subject of his Majesty naturalized by Act of the 
British Parliament, or a subject of his Majesty having become such by the con- 
quest and cession of the Province of Canada ; and it is thereby further provided 
that no person shall be capable of voting at any election of a member to serve 
in the Legislative Assembly in either of the said Provinces of Upper Canada or 
Lower Canada, or of being elected at any such election, who shall not be of the 
full age of twenty-one years, and a natural-born subject of his Majesty, or a 
subject of his Majesty’s naturalized by an Act of the British Parliament, or a 
subject of his Majesty, having become such by the conquest and cession of the 
Province of Canada: And whereas it is expedient that persons naturalized by 
any Act of the Legislative Council and Assembly of the Province of Lower 
Canada assembled by his Majesty, his heirs, or successors should be enabled to be 
summoned to the Legislative Council of the said Province of Lower Canada, 
and of voting at the elections of members to serve in the Legislative Assembly 
of the said Province, or of being elected at any such election; Be it therefore 
enacted by the King’s Most Excellent Majesty, by and with the advice and con- 

» SeeNo..LIV. 
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sent of the Lords Spiritual and Temporali and Commons, in this present Parlia- 
Fenons ment assembled, and by the authority of the same, that all persons naturalized 
by any Act of the Legislative Council and Assembly of the Province of Lower 
Am^^ Canada, assented to by his Majesty, his heirs or successors, shall henceforth be 
Dower and be deemed competent in the law to be summoned to the Legislative Council 
of the said Province of Lower Canada, and to vote at the elections of members 
tiye Council. ^ jjj Legislative Assembly of the said Province, and to be elected at 
any such election. 

Actof Natuift- 11. Provided nevertheless, and be it further enacted, that whenever any bill 
i^tion not to which has been passed by the Legislative Council and by the House of Assembly 
aiii£o?ty^u^» in the said Province of Lower Canada, for the naturalization of any persons or 
EIb Majesty's person, shall be presented for his Majesty’s assent to the Governor or Lieutenaht- 

Province, or to the person administering his Majesty’s 
Government therein, such Governor or Lieutenant-Governor, or person ad- 
‘ ministering the Government, shall and he is hereby required to reserve every 
such bill for the signification of his Majesty’s pleasure thereon ; and no such bill 
shall have any force or authority within the said Province of Lower Canada until 
the Governor or Lieutenant-Governor, or person administering the Government, 
shall signify, either by speech or message to the Legislative Council and Assembly 
of the said Province, or by proclamation, that such bill has been laid before his 
Majesty in Council, and that his Majesty has been pleased to assent to the same ; 
and no such bill shall have any force or authority within the said Province unless 
his Majesty’s assent thereto shall have been so signified as aforesaid within the 
space of two years from the day on which such bill shall have been presented for 
his Majesty’s assent to the Governor, Lieutenant-Governor, or person administer- 
ing the Government. 


LXXIX 

CANADIAN REVENUE CONTROL ACT, 1831 ^ 

(1 & 2 William IV, c. 23.) 

An Acl io amend an Acl * of the fourteenth year of His Majesty King George the 
Thirdy for establishing a fund towards defraying the charges of the administration 
of justice and support of the civil government within the Province of Quebec in 
America. 

22nd September, 1831. 

14 a. 3, 0 . 88. Whereas by an Act passed in the fourteenth year of the reign of his late Majesty, 
King George, the Third, intituled “An Act to establish a Fund towards further 
defraying the charges of the administration of justice and support of the Civil 
Government within the Province of Quebec in America,” it was amongst other 
things enacted that from and after the fifth day of April, one thousand, seven 
hundred and seventy-five, there should be raised, levied, collected and paid 
unto his said late Majesty, his heirs and successors, for and upon the respective 
goods thereinafter mentioned, which should be imported and brought into any 
port of the said Province, over and above all other duties then payable in the 
said Province by any Act or Acts of Parliament, the several rates and duties 
therein mentioned ; (that is to say,) for every gallon of brandy or other spirits of 
the manufacture of Great Britain, three-pence ; for every gallon of rum or other 
spirits, which should be imported or brought from any of his Majesty’s sugar 
colonies in the West Indies, six-pence; for every gallon of rum or other spirits 
which should be imported or brought from any other of his Majesty’s colonies 
or dominions in America, nine-pence; for every gallon of foreign brandy, or 
other spirits of foreign manufacture, imported or brought from Great Britain, 
one shilling; for every gallon of rum or spirits of the produce or manufactures of 
any of the Colonies or Plantations in America not in the possession or under the 
Dominion of his Majesty imported from any other place except Great Britain, 
one shilling; for every gallon of molasses and syrups which should be imported 
or brought in the said Province in ships or vessels belonging to his Majesty’s 
subjects in Great Britain or Ireland, or to his Majesty’s subjects in the said 
Province, three-pence; for every gallon of molasses and syrups which should be 

1 This set was violently opposed by the duke of Wellington. (See Zonfs Joumah, September 6, 
1881.) •SeeNo.xixn. 
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imported or brought into the said Province in any other ships or vessels in which 
the same might be legally imported, six-pence; and after those rates for any 
greater or less quantity of such goods respectively; and it was thereby further 
enacted that all the monies that should arise by the said duties (except the 
necessary charges of raising, collecting, levying, recovering, answering, paying, 
and accounting for the same) should be paid by the Collector of his Majesty’s 
customs into the hands of his Majesty’s Receiver-General in the said Province 
for the time being, and should be applied in the first place in making a more 
certain and adequate provision towards defraying the expenses of the administra- 
tion of justice and of the support of the Civil Government in the said Province; 
and that the Lord High Treasurer, or the Commissioners of his Majesty’s Treasury, 
or any three or more of them for the time being should be and they were thereby 
empowered from time to time by any warrant or warrants under his or their 
hand or hands, to cause such money to be applied out of the said produce of the 
said duties towards defraying said expenses; and it was thereby enacted that the 
residue of the said duties should remain and be reserved in the hands of the said 
Receiver-General for the future dispositions of Parliament: And whereas the said 
Province of Quebec hath since the enactment of the said Act been divided into 
the two Provinces of Upper Canada and Lower Canada: And whereas it is ex- 
pedient to make further provision for the appropriation of the duties raised, 
levied and collected under the said Act ; be it therefore enacted by the King’s 
Most Excellent Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal and Commons, in this present Parliament assembled, 
and by the authority of the same, that it shall and may be lawful for the Legis- 
lative Councils and Assemblies of the said Provinces of Upper Canada and Lower 
Canada respectively, by any Acts to be by them from time to time passed and 
assented to by his Majesty, his heirs, and successors, or on his or their behalf, 
to appropriate in such manner, and to such purposes as to them respectively 
shall seem meet, all the monies that shall hereafter arise by, or be produced 
from the said duties, except so much of such monies as shall be necessarily de- 
frayed for the charges of raising, collecting, levying, recovering, answering, 
paying, and accounting for the same.^ 


LXXX 

PETITION OF HOUSE OF ASSEMBLY OF LOWER CANADA, 1833 « 
[Trans. : Christie, op. cit] 

To the king’s most excellent Majesty. 

May it please your Majesty,— We, your Majesty’s faithful and loyal subjects, 
the commons of Lower Canada, assembled in provincial parliament, deeply 
impressed with the necessity of the concordance and harmony that ought to 
prevail between the several branches of the legislature of this province, for 
promoting the happiness, the welfare and the good government of its inhabitants, 
have taken into mature consideration the circumstances connected with the 
constitution and composition of the legislative council of this province, as 
established by the act of the parliament of Great Britain, in the 31st year the 
reign of your late royal father, our august sovereign of blessed memory, have 
considered it as our duty towards your Majesty as the supreme head of the 
British Empire, and paternal chief of the people who compose it ; towards our- 
selves as representing one of the most loyal of those people, and towards the 
general interests of the empire, most respectfully to represent: 

That the legislative council of this province, has not, at any period of its 
existence, given proofs of that spirit of independence and community of interests, 
with the inhabitants of the country, which could alone ensure that harmony 
in the proceedings of the government, and give, in particular to each of its 
branches, that degree of confidence of public opinion which is requisite to produce 
that effect. 

That it could not be otherwise, when it is considered that the original con- 
stitution of that body, and its renovation in proportion as vacancies occurred 
has been at the disposal of the crown, at the recommendation of the provincial 

‘ See Lucas, lord Durham** Report^ rol. i, p. 182 ; toI. ii, p. 141. 

* For an offidal x^ly to tills pi^tiop, see No. LXXXII. 
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administrations, most frequently interested in surrounding themselves in that 
second branch, by public functionaries, or by other individuals known to be 
advocates of the measures of the executive^ and who became thus clothed with 
a legislative inviolability. No bounds were given to those appointments, and 
they were thus made, in great majority, from among those who were the least 
connected with the country, either in point of permanent interest, of services 
rendered to their fellow citizens, or of the esteem in which they were held. Hence 
the whole body became isolated from the people, none of the great interests of 
whom it represents. 

That the existence of this evil which has for a long time formed the subject 
pf the remonstrances of the inhabitants of this country, has induced us to search 
for a remedy, so that the provincial government might be reconstituted upon 
bases which may at the same time coincide with those imitations of the metropoli- 
tan government, which it was evidently the intention of its legislators to intro- 
duce in the Canadas, and at the same time present that practical analogy the 
results of which were, no doubt, not less their desire to introduce, and without 
which apparent imitation in forms alone, would only produce a still greater 
anomaly. 

Although we have no hesitation in stating our opinions as to the means of 
remedying this constitutional defect in our government, as forming the bases 
of our humble representations to your Majesty, and although we do not consider 
that all the interests of the country are fully and equally represented in the third 
branch of the legislature, yet those to whom a defective system of government 
have given an unconstitutional preponderance, might make a handle of it to 
cause the expression of our opinion not to be looked upon as that of the popula- 
tion in general; and, by the operation of the same system, the representations 
of interested public functionaries, and of privileged persons in the colony might 
reach your Majesty's government, carrying the same weight as those of the 
representatives freely elected by the whole people. This danger added to the 
wide local distance might cause measures adopted in the United Kingdom with 
the best intentions, but without practical and local knowledge, to be discordant 
with the true interests of the province and even to hurt those interests in essential 
points. 

We therefore presume humbly to represent that, in case your Majesty should 
be convinced of the difficulties that have been exposed, there would be the 
certain means of preventing them, by placing the people of the country in 
general, in a situation to express their opinion, and to recommend proper modi- 
fications through delegates freely and indiscriminately chosen for that purpose 
by all classes, and out of all classes of the community, so as to be in harmony 
with the interests of the province, and with those of his Majesty’s government, 
which cannot be separated from each other. Such a body,^ constituted in virtue 
of an act of parliament of the United Kingdom, to whom they would have after- 
wards to make a report of their labours, would, whilst it could be no disparage- 
ment to the supreme authority of the empire, be in unison with the numerous 
examples in the free institutions of this continent, with respect to which it has 
often been declared that England desired to leave nothing to be wished for by 
the inhabitants of these colonies. 

A general assembly of this kind, would prove to be a faithful interpreter of 
all the interests of the colony taken collectively, including those which it was the 
intention to be caused to be represented by the legislative council, and those 
which that body claim to represent. Those interests would in effect possess 
therein, all their weight and all their legitimate influence ; unless, indeed, whilst 
the executive branch of the colonial government represents the interests of the 
metropolitan state, there. ought to be also another constituted branch out of 
the country, and compounded of elements without any affinity with the varied 
interests and feelings of those who inhabit it. 

In case your Majesty should not consider it proper at this time to adopt such 
a measure, we will not take upon ourselves, in stating the result of our delibera- 
tions, to determine whether the entire abolition of the present legislative council 
of this province, and the assimilation of its government to that of several of the 
adjacent colonies, would tend to cause peace and harmony to be re-established in 
the conduct of affairs. The people of the country, if they had an opportunity 

^ The Boggestion of a *oonyentlon’ waa embodied in a resolution by the house of assembly in January, 
1833. 
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of being legally constituted for that purpoie, would be the best judges to decide 
this weighty question. We therefore proceed upon the supposition that an inter- 
mediate legislative branch may, in certain cases, produce more maturity in the 
deliberation and examination of bills, than if only one body were called upon 
to assent to them; at the same time, circumstances of rare occurrence might 
happen in which the popular representations might, for the moment, contravene 
the interests of the body of their constituents, and that those interests might be 
cherished in the second branch, and guarded, until the wishes of the people were 
more fully expressed, either by more decided representations or by the means of 
new elections. 

The second branch as actually in existence, in no way connected, in the 
majority of its members, with the superior and permanent interests of the 
country, is not adapted to fulfil that end ; and even putting the case, of which as 
yet there has been no example, that a provincial administration were to send to 
it a majority of men of opposite principles, the following administration, or 
perhaps the same, might very soon hasten to recompose the body in such a way 
as to ensure its approbation of their measures. 

The habits, the climate, the newness of the country, the changeability of 
fortunes, the division of estates, and the laws which facilitate it, are obstacles 
to the existence of a permanent aristocracy, so that an hereditary legislative 
body with the powers of the house of lords, would be simply an impossibility in 
Canada. Landed property being here almost wholly owned in small lots by the 
mass of the people, it would be impossible to make a choice so as to form a 
permanent legislative council, even supposing it to be a numerous one, of men 
who in their own persons would present an essential portion of the existing means 
and capitals of the country ; much more, they could not counterbalance in im- 
portance and in wealth any one single county in the province : and even supposing 
that such a body could be collected, the above mentioned circumstances would 
very soon bring it into decay. In fact, several persons heretofore called to the 
legislative council, and whom we may reckon then possessed a large and per- 
manent interest in the country, have since found themselves entirely destitute 
of fortune. 

As to the idea of perforce creating an aristocracy through the medium of law, 
either by endeavouring to establish upon a system of subslilulions (entails) or 
otherwise, a state of things, which the moral and physical circumstances in which 
the country is placed, forbid ; or by making provision out of the public funds 
for legislators for life and without responsibility, it is one that is so contradictory 
to the known ideas of the constitution of England, as a practical model to go by, 
that your faithful and loyal subjects who now most respectfully address youf 
Majesty, do not think it necessary to dwell upon it. 

A pecuniary qualifleation required in the persons called to the council, if 
the choice of them be left to the executive, would not probably produce any 
perceptible change in the composition of the body, with relation to the nature 
of the various other portions of our colonial institutions. The appointments must 
in that case necessarily be made upon the recommendations of governors, who, 
being only transitorily in the country, and not having it in their power to become 
properly acquainted with the inhabitants of the country, until after a long 
residence, most frequently have recourse to irresponsible advisers in the colony. 
The persons who are qualified, being much fewer in number than those who 
would have to be chosen, the result would be that the worst would be chosen 
of those, and that the supposed qualification would only serve to legitimate 
the abuse, and to render its disappearance more difUcult. Then, although each 
of those who were called to the legislative council might be capable of having 
a seat there, the majority would collectively have been chosen in an exclusive 
sense, and from amongst such as had the fewest relations of interest and feelings 
of the people. We should see as we have in times past, this body, far from being 
attached to the country, and making part of it, representing only favoritism, 
monopolies, and privileges, and through its unconstitutional influence upon the 
march of public affairs, perpetuating that tendency of the men in power in the 
province, to oppose themselves to every measure demanded by the people, and 
creating and maintaining a separate interest and feelings of distrust and even 
hostility in the minority, instead of labouring in conjunction with the house of 
assernbly, to unite all the inhabitants of the country by means of an uniformity 
of views and institutions, possessing the same confidence in your Majesty’s 
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govenunent. The abuse here pointecf out is, as we humbly conceive, sufflciently 
exemplifled in the present composition of the legislative council, the appoint- 
ments made during the last few years have only in a small number, a relation 
with the mass of the people generally, whilst the majority has been such as we 
have supposed it would continue to be along with a pecuniary qualiflcation. 

There only remains, may it please your most gracious Majesty, the principle 
of election ^ to rest upon, as being capable in practice of presenting an analogy 
with the second branch of the legislature of the United Kingdom. 

We entertain no doubt of the result of the adoption of this principle, if the 
election depended upon a numerous body of electors composed of the best in- 
gredients and the best interests of the colony ; and if the choice were confined 
to persons possessed of a certain easy degree of fortune, without, however, 
raising that qualification so high that such choice could only be made, in any 
case, but out of a small number of elegible persons. The best effects might be 
expected from a legislative body constituted upon those bases, if, whilst its 
principle of action was founded in the interests of your Majesty's subjects in this 
province, as a general and common motive, it found itself in its formation and 
its proceedings independent of the popular assembly. It would undoubtedly 
be thus with the above qualifications, and with a different mode of renewal, so 
as to give more permanence to the body that is now in question. 

It is upon these several considerations that we most respectfully submit the 
following details: — 

That an elective legislative council be established, chosen by landholders 
having a net annual income of ten pounds in the country, and twenty pounds 
in cities, and who have been residents for at least one year within the circle 
wherein the election takes place. 

The eligibility to be restricted to the subjects of your Majesty, having attained 
the age of at least thirty years, residents of the province, and having resided 
therein at least fifteen years, and possessing an annual freehold income arising 
from property situated within the province, of at least one hundred pounds 
for those elected for the county, and of at least two hundred pounds for those 
of the cities at Quebec and Montreal. 

The duration of the body to be limited to six years ; the renewal to be made 
by one-sixth part every year, it being to be determined during the first five 
years by lot which of the members chosen at the general election shall have to 
retire. When there shall happen to be any vacancies, those who succeed to them to 
be members only for the period which would have remained to their predecessors. 

The number of members to be equal to that of the counties, cities, and divisions 
thereof, or other circles sending members to the house of assembly, with the 
exception of boroughs whose population does not amount to two thousand 
souls, who would only have to vote in the counties of which they make part. 
So that the number of councillors would be nearly half of that of members of 
the assembly. 

The speaker or chairman of the body to be chosen by the members, subject to 
the approbation of your Majesty. 

The judges to be ineligible, as well as the clergy. 

The members of the present legislative council not to belong to the new council, 
except they are elected ; yet, nevertheless, should your Majesty in your most 
gracious royal intention think proper to retain them therein, they should only 
be considered as supernumerary members, and would have to justify their 
qualifications in landed property, and resign their places of profit. 

The legislative council not to be subject to dissolution. 

The members not to accept, otherwise than by bill, places of profit or honor 
during good pleasure, excepting those of justice of the peace, and in the militia, 
nor become accountable for public money, nor receive any from the executive 
government, under whatever denomination, without subjecting themselves to 
a re-election. 

The individuals who offer themselves as candidates, to make oath as to their 
qualifications ; if the candidates are not present, three electors may make affirma- 
tion as to that qualification, to the best of their knowledge. The members elected 
shall, before they take their seats, take the same oath, and shall be bound to 
renew it at all times upon order of the body. 

1 A motion against the logislative council as at present constituted was passed in the house of 
assembly, Jannaiy, 1833, by 34 votes to 86. 
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When it happens that members are elected at the same time both for the 
legislative council and for the assembly, they shall make choice of either one or 
the other of the houses, within a prescribed time. 

We cannot close our present humble address to your Majesty, without ex- 
pressing how much we should have desired to have received the particular state- 
ment of the views of your Majesty's government on this important subject, as 
announced by the right honorable lord viscount Goderich, your Majesty's prin- 
cipal secretary of state for the colonies, in his despatch of the 7th July, 1831, 
addressed to his excellency the governor in chief of this province, and that the 
same has not yet been communicated to us, so as to aid us in our endeavours 
to remedy an acknowledged and instant evil. Wherefore we, the faithful subjects 
of your Majesty, do most humbly pray that your Majesty will be pleased to take 
these our representations into your gracious and favourable consideration, and 
grant such remedy therein as to your Majesty in your wisdom may seem proper. 

And as well from inclination, as from a sense of duty, we shall not fail ever 
to pray for your Majesty's sacred person. 

LXXXI 

ADDRESS OF THE LEGISLATIVE COUNCIL OF LOWER 
CANADA, 18331 

[Trans.: Christie, op, cit,] 

To the King's Most Excellent Majesty. 

Most gracious Sovereign, — ^We your Majesty's dutiful and loyal subjects, the 
legislative council of Lower Canada, in provincial parliament assembled, having 
had under our serious consideration, the dangerous and unconstitutional pro- 
ceedings adopted by the assembly, are impelled by a sense of duty to your 
Majesty, and your Majesty's faithful Canadian people, humbly to approach your 
Majesty's throne, with a representation of the alarming posture of the affairs of 
this province, and our earnest supplication for immediate and effectual relief. 

From the invariable state of peace and prosperity to which we had attained 
under the constitution, bestowed upon us by your Majesty’s royal father and 
the Imperial parliament, we are approaching to a state of anarchy and confusion 
— unceasing attempts are made to destroy the confidence which has hitherto 
subsisted between the subjects of your Majesty of different origin and language — 
the interests of agriculture and commerce and the wants of the people are 
neglected for the advancement of the cabals of party — ^your Majesty's repre- 
sentative is falsely charged with partiality and injustice in the exercise of the 
powers confided to him — ^your Majesty’s officers, both civil and military, are 
deliberately libelled, as a combined faction, actuated by interest alone, to struggle 
for the support of a corrupt government, adverse to the rights and wishes of the 
people — and this unmerited abuse has, for years past, been as frequent within 
the walls of the assembly as without — nor can it be doubted that this system 
has been adopted and urged, with the wicked intention to degrade the local 
authorities in the eyes of the people, and thereby ultimately to render them 
powerless and inefficient for the support of your Majesty’s government in this 
province. 

Everything indicates a continuance, if not an increase, of the evils which we 
have briefly enumerated — for while your Majesty’s officers, and particularly the 
judges of your Majesty's courts of law, are accused and defamed, a competent 
tribunal within the colony, to which they might appeal for trial and vindication, 
is refused — ^whereby a timid, instead of a fearless and independent exercise of 
their functions is to be apprehended ; and with a view to the completion of its 
designs, the assembly has ventured on the daring step of addressing your 
Majesty to render the legislative council elective. 

The crisis at which we have arrived is pregnant with consequences of the 
deepest interest to the happiness and welfare of your Majesty’s subjects in this 
province, and at such a moment, it would be criminal in the legislative council, 
to withhold from your Majesty, the frank and candid avowal of its sentiments. 

The efforts of the assembly have been obviously directed, for several years 
past, to the attainment of power and influence, at the expense of the crown, and 
1 Tfali addresB is logidatiYe oottncil's answer to the preYious docomeiit. 
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in direct violation of the constitutional rights and privileges of the legislative 
council. In illustration of this, we respectfully advert to the persevering en- 
deavours of that house to obtain the entire controul and disposal of all the 
provincial revenue and income, refusing, at the same time, to make any adequate 
permanent provision for the expenses of the civil government, and to provide 
for the independence of the judiciary, — to the conditions and instructions 
annexed to the votes of certain sums contained in the bill of supply, sent up 
during the present session, which strike at the existence of your Majesty's prero- 
gative to appoint to all offices of honor or profit in the colony, — to the claim 
advanced by 4he assembly to preserve this extensive and important part of 
your Majesty's dominions, (in which there is room for millions of inhabitants] as 
a colony to be settled only by Canadians of French origin and descent, contrary 
to the just and manifest rights of your Majesty's native born subjects, — and 
lastly, in the attempt to induce your Majesty to adopt a measure which would 
destroy the equilibrium of the constitution, by substituting an elective council 
for the intermediate branch established by law. In reference to the pretension 
last noticed, we humbly entreat your Majesty's attention to the undeniable 
fact, that in proportion as your Majesty has graciously been pleased to increase 
the constitutional weight and efficiency of the legislative council, by the addition 
of members, unconnected with the local administration, and largely taken from 
the assembly itself, the efforts of that house for its entire abolition have become 
more and more violent and daring. 

That the constitution of government established in this province, under the 
act passed in the 31st year of the reign of his Majesty king George the third, 
chapter 31, has been efficacious in promoting the welfare and happiness of the 
inhabitants thereof, and in confirming their attachment to the British throne, 
are facts powerfully attested by the peaceable submission of the people to the 
laws, and the readiness with which they have on all occasions defended the 
province against foreign aggression, as well as by the petitions laid at the foot 
of the throne in the years 1814 and 1828, and the addresses, at those periods, 
of the assembly itself, in which they entreated his late Majesty and the Imperial 
parliament “to maintain the inhabitants of Canada in the full enjoyment of 
the constitution as established by law, without any change whatever." 

It was in the year 1831, after the general election for the assembly, now in 
session, and when some grounds of complaint against the local administration 
were in course of being redressed by the interposition of the Imperial govern- 
ment, that a desire for a change in the constitution was first openly avowed in 
that body, and it is a matter of astonishment that a violent and reckless party 
in that house, should be able to induce a majority of its members into an attempt 
to destroy a form of government, under which your Majesty's Canadian people 
have enjoyed a state of peace, security and contentment, scarcely exceeded by 
any part of the world, and against which no considerable portion of the people 
have yet formally complained.^ 

While, therefore, the legislative council desire not to conceal from your 
Majesty, the actual state of the province, they are far from believing that the 
great body of the people yet participate in the views and wishes of the majority 
of the assembly, but in a community in which education has made so little pro- 
gress, even the well-disposed, the happy, and contented, are too liable to be 
misled by the factious and designing. 

The constitution enables your Majesty to uphold an independent branch of 
the legislature, by a judicious selection of the members chosen to compose it, 
and we venture, with all humility, to state to your Majesty, that a branch so 
chosen is essential to sustain your royal prerogative, to maintain the connection, 
which happily subsists between this colony and the mother country, and to 
give security to a numerous class of your Majesty's subjects of British origin, 
now numbering about one hundred and fifty thousand souls, scattered over this 
province, whose interests cannot be adequately represented in an assembly, 
seven-eights of the members whereof are of French origin, and speak the French 
language. 

It is under the circumstances above described that the assembly have proposed 
to your Majesty to abolish this house, and to substitute in its place a council 
to be elected > by proprietors of estates of ten pounds annual value ; a measure 
well conceived to further the desired object of obtaining a legislative body, in 
* See Ohrietie, iii, pp. 868 if. • See No. LXXX. 
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all respects, the counterpart of the assembly, inasmuch as that would virtually 
embrace the whole constituency of the country. 

Having maturely considered, we trust without improper bias, the nature of 
the alterations in the constitution, proposed by the assembly, we intreat your 
Majesty duly to weigh the opinion which we now humbly submit, as to the fatal 
consequences which may be expected to result from such a change. Its more 
immediate effects would be to render all offices in the colony elective — to unsettle 
the minds of your Majesty's subjects of British origin respecting the security 
of life and property, which they now enjoy — to prevent their further increase 
through emigration and to sever the ties which bind the colony to the parent 
state; while its ultimate result would bring into collision the people of Upper 
and Lower Canada and drench the country with blood, for it is our solemn con- 
viction that the inhabitants of Upper Canada will never quietly permit the inter- 
position of a French republic between them and the oceaa>^ 

When the leaders of the assembly, in the year 1831, first openly declared them- 
selves against the constitution, they found means of inducing a member of this 
house to proceed to England, for the sole avowed purpose of supporting the 
petitions of the assembly to your Majesty, and they have since, from year to 
year, procured the prolongation of his mission. We humbly submit that the 
representation made by this gentleman to your Majesty’s government, ought to 
be received with extreme caution, because the legislative council have never 
assented to the mission — have never had official communication of any instruc- 
tions given to him, or of despatches from him — and he has committed a gross breach 
of the constitutional rights of the house, by receiving a large annual salary 
from the assembly, knowing the same to be without the sanction of law, paid 
to him out of the public money, advanced upon the simple votes of that house 
for defraying its ordinary contingent expenses. 

Upon all these circumstances, the legislative council earnestly beseech your 
Majesty to take into your most serioUs consideration, the present alarming 
posture of affairs in your Majesty’s once happy province of Lower Canada — to 
be graciously pleased to adopt such measures, as in your wisdom will tend to 
tranquillize the minds, to maintain the constitutional rights and liberties of all 
your Majesty’s subjects therein, and thus guarantee the permanence of the 
existing connexion between the colony and the parent state. 


LXXXII 

AYLMER TO HOUSE OF ASSEMBLY OF LOWER CANADA 
[Trans. : Christie, op. cil.] 

Castle of St. Lewis, 
14th Jan., 1834. 

The governor in chief communicates to the house of assembly, for its information, 
an extract from a despatch addressed to him by the secretary of state for the 
colonial department, in answer to the petition of the house addressed to the king,^ 
which by desire of the house, was transmitted to the secretary of state during 
the last session, for the purpose of being laid at the foot of the throne: — 

“ I have also laid before the king, the addresses of the house of assembly. I 
cannot pass over this document without observation. The object of this address 
is to pray his Majesty to sanction a national convention of the people of Canada, 
for the purpose of superseding the legislative authorities, and taking into their 
consideration in which of two modes the constitution of Lower Canada shall 
be altogether destroyed.— Whether by the introduction of the elective principle 
or by the entire abolition of the legislative council. On the mode proposed, his 
Majesty is willing to put no harsher construction than that of extreme incon- 
siderateness: to the object sought to be obtained, his Majesty can never be 
advised to assent, as deeming it inconsistent with the very existence of mon- 
archical institutions. To every measure which may secure the independence and 
raise the character of the legislative council, his Majesty will be most ready to 
assent. In 1828, a committee * of the house of commons carefully investigated 
the grievances alleged by the inhabitants of the Canadas, and amongst them the 

^ This section of the petition received a rebuke from TCngiaini in a dispatch from lord Qodeiicb. 
See Ohristie, iii, 490. • See No. t.yxy • See No. LXXVI. 
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constituiion of the legislative council was a matter of serious deliberation. The 
committee reported that one of the most important subjects to which their 
enquiries had been directed was the state* of the legislative council in both the 
Canadas, and the manner in which those assemblies had answered the purposes 
for which they were instituted. The committee strongly recommended that a 
more independent character should be given to those bodies, that the majority 
of their members should not consist of persons holding oflices at the pleasure of 
the crown, and that any other measures that might tend to connect more in- 
timately that branch of the constitution with the interests of the Colonies would 
be attended with the greatest advantage. With respect to the judges, with the 
exception only of the chief justice, whose presence on particular occasions, might 
be necessary, the committee entertained no doubt that they had better not be 
involved in the political business of the house. An examination of the constitu- 
tion of the body at that period and the present, will sufficiently show in what 
spirit his Majesty’s government have laboured to accomplish the wishes of 
parliament. The house of assembly state correctly that it has often been avowed 
that the people of Canada should see nothing in the institutions of neighbouring 
countries to which they should look with envy. I have yet to learn that his 
Majesty’s subjects in Canada entertain such sentiments at present, or that they 
desire to copy in a monarchical government all the institutions of a republic, 
or to have the mockery of an executive absolutely dependent for its existence 
upon a popular body, usurping the whole authority of the State. I am not 
prepared to advise his Majesty to recommend to parliament so serious a step 
as the repeal of the act of 1791, whereby the institutions of this country were 
conferred separately upon the provinces of Upper and Lower Canada. — Serious 
as are the difficulties by which your lordship’s administration is beset, they are 
yet not such as to induce me to despair of the practical working of the British 
constitution; but should events unhappily force upon parliament the exercise 
of its supreme authority to compose the internal dissensions of the colonies, it 
would be my object, and my duty as a servant of the crown, to submit to parlia- 
ment such modification of the charter of the Canadas, as should tend, not to 
the introduction of institutions inconsistent with monarchical government, but 
to maintaining and strengthening the connection with the mother country, by 
a close adherence to the spirit of the British constitution, and by preserving in 
their proper place, and within their due limits, the mutual rights and privileges 
of all classes of his Majesty’s subjects.” ^ 


LXXXIII 

THE NINETY-TWO RESOLUTIONS OF 1834* 

[Trans.: Blue Books relating to Canada^ vol. VI, 1836.] 

Resolutions of the House of Assembly of Lower Canada ^ dated Quebec, Friday, 

21 February, 1834. 

1. Resolved, That His Majesty’s loyal subjects, the people of this province 
of Lower Canada, have shown the strongest attachment to the British Empire, 
of which they are a portion; that they have repeatedly defended it with courage 
in time of war; that at the period which preceded the Independence of the late 
British Colonies on this continent, they resisted the appeal * made to them by 
those colonies to join their confederation. 

2. Resolved, That the people of this province have at all times manifested 
their confidence in His Majesty’s Government, even under circumstances of the 
greatest difficulty, and when the government of the province has been admin- 

^ This dispatch was severelj criticized in *The Ninety-Two Besolutions* (No.LXXXIII)f and ^as 
expunged from the journals of the house. 

* These resolutions were introduced by Elz^ar Bedard, first mayor of Quebec. They were first 
embodied in an address to the goyemor-«neral, lord Aylmer, and then forwarded to England, where 
iheir subject matter was debated in the house of commons at the instance of J. A. Eoebuck, M.P. for 
Bath, who had been agent in England for Lower Canada since 1833. Their historical interest is laigely 
due to the fact that th^ mark the parting of the ways among the 'reformers* In Lower Canada, and 
that they led to the formation of the constitutional societies of Montreal and Quebec. They are printed 
here in f^, as th^ illustrate better than any other document the matured attitude of Papineau and his 
followers, and distingulMi them from the moderate and constitutional radicals, led by John Neilson* 

• See No. XXXni. 
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istered by men who trampled under foot the rights and feelings dearest to British 
subjects ; and that these sentiments of the people of this province remain un- 
changed. 

3. Resolved, That the people of this province have always shown themselves 
ready to welcome and to receive as brethren, those of their fellow-subjects who, 
having quitted the United Kingdom or its dependencies, have chosen this pro- 
vince as their home, and have earnestly endeavoured (as far as on them depended) 
to afford every facility to their participating in the political advantages, and in 
the means of rendering their industry available, which the people of this province 
enjoy; and to remove for them the difliculties arising from the vicious system 
adopted by those who have administered the government of the province, with 
regard to those portions of the country in which the new-comers have generally 
chosen to settle. 

4. Resolved, That this House, as representing the people of this province, has 
shown an earnest zeal to advance the general prosperity of the country, by 
securing the peace and content of all classes of its inhabitants, without any 
distinction of origin or creed, and upon the solid and durable basis of unity of 
interest, and equal confldence in the protection of the mother country. 

5. Resolved, That this House has seized every occasion to adopt, and firmly 
to establish by law in this province, not only the Constitutional and Parliament- 
ary law of England, which is necessary to carry the Government into operation, 
but also all such parts of the public law of the United Kingdom as have appeared 
to this House adapted to promote the welfare and safety of the people, and to be 
conformable to their wishes and their wants ; and that this House has, in like 
manner, wisely endeavoured so to regulate its proceedings as to render them, 
as closely as the circumstances of this colony permit, analogous to the practice 
of the House of Commons of the United Kingdom. 

6. Resolved, That in the year 1827, the great majority of the people of this 
province complained, in petitions signed by 87,000 persons, of serious and 
numerous abuses which then prevailed, many of which had then existed for a 
great number of years, and of which the greater part still exist without correction 
or mitigation. 

7. Resolved, That the complaints aforesaid, and the grievance which gave 
rise to them, being submitted to the consideration of the Parliament of the 
United Kingdom, occasioned the appointment of a Committee of the House of 
Commons, of which the Honourable Edward Geoffrey Stanley, now His Majesty’s 
Principal Secretary of State for the Colonial Department, and several others 
who are now Members of His Majesty’s Government, formed part ; and that after 
a careful investigation and due deliberation, the said Committee, on the 18th 
July 1828,^ came to the following very just conclusions: 

Istly. “That the embarrassments and discontents that had long prevailed 
in the Canadas had arisen from serious defects in the system of laws and the 
constitutions established in those colonies. 

2dly . “ That these embarrassments were in a great measure to be attributed 
to the manner in which the existing system had been administered. 

3dly. “That they had a complete conviction that neither the suggestions 
which they had made, nor any other improvements in the laws and constitu- 
tions of the Canadas, will be attended with the desired effect, unless an im- 
partial, conciliating and constitutional system of government were observed 
in these loyal and important colonies,” 

8. Resolved, That since the period aforesaid, the constitution of this province, 
with its serious defects, has continued to be administered in a manner calculated 
to multiply the embarrassments and discontents which have long prevailed ; and 
that the recommendations of the Committee of the House of Commons have not 
been followed by effective measures of a nature to produce the desired effect. 

9. Resolved, That the most serious defect in the Constitutional Act, its radical 
fault, the most active principle of evil and discontent in the province ; the most 
powerful and most frequent cause of abuses of power; of the infraction of the 
laws ; of the waste of the public revenue and property, accompanied by impunity 
to the governing party, and the oppression and consequent resentment of the 
governed, is that injudicious enactment, the fatal results of which were foretold 
hy the Honourable Charles James Fox at the time of its adoption, which invests 
the Crown with that exorbitant power (incompatible with any government duly 

» See No. LXXVI. 
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balanced, and founded on law and Justice, and not on force and coercion) of 
selecting and composing without any rule or limitation, or any predetermined 
qualification, an entire branch of the legislature, supposed from the nature of 
its attributions to be independent, but inevitably the servile tool of the authority 
which creates, composes and decomposes it, and can on any day modify it to 
suit the interests or the passions of the moment. 

10. Resolved, That with the possession of a power so unlimited, the abuse of 
it is inseparably connected ; and that it has always been so exercised in the selec- 
tion of the Members of the Legislative Council of this province, as to favour 
the spirit of mdnopoly and despotism in the executive, judicial and administrative 
departments of government, and never in favour of the public interest. 

11. Resolved, That the eitectual remedy for this evil was judiciously foreseen 
and pointed out by the Committee of the House of Commons, who asked John 
Neilson, esquire, (one of the agents who had carried to England the Petition of 
the 87,000 inhabitants of Lower Canada) whether he had turned in his mind 
any plan by which he conceived the Legislative Council might be better composed 
in Lower Canada ; whether he thought it possible that the said body could com- 
mand the confidence and respect of the people, or go in harmony with the House 
of Assembly, unless the principle of election were introduced into its composition 
in some manner or other ; and also, whether he thought that the colony could 
have any security that the Legislative Council would be properly and indepen- 
dently composed, unless the principle of election were introduced into it in some 
manner or other; and received from the said John Neilson answers, in which 
(among other refiections) he said in substance, that there were two modes in 
which the composition of the Legislative Council might be bettered ; the one by 
appointing men who were independent of the executive, (but that to judge from 
experience there would be no security that this would be done,) and that if this 
mode were found impracticable, the other would be to render the Legislative 
Council elective. 

12. Resolved, That judging from experience, this House likewise believes that 
there would be no security in the first mentioned mode, the course of events 
having but too amply proved what was then foreseen ; and that this House ap- 
proves all the inferences drawn by the said John Neilson from experience and 
facts ; but that with regard to his suggestion that a class of electors of a higher 
qualification should be established, or a qualification in property fixed for those 
persons who might sit in the Council, this House have, in their Address to His 
Most Gracious Majesty, dated the 20th March 1833,^ declared in what manner 
this principle could, in their opinion, be rendered tolerable in Canada, by re- 
straining it within certain bounds, which should in no case be passed. 

13. Resolved, That even in defining bounds of this nature, and requiring the 
possession of real property as a condition of eligibility to a Legislative Council, 
chosen by the people, which most wisely and happily has not been made a con- 
dition of eligibility to the House of Assembly, this House seems rather to have 
sought to avoid shocking received opinions in Europe, where custom and the 
law have given so many artificial privileges and advantages to birth and rank 
and fortune, than to consult the opinions generally received in America, where 
the influence of birth is nothing, and where, notwithstanding the importance 
which fortune must always naturally confer, the artificial introduction of great 
political privileges in favour of the possessors of large property, could not long 
resist the preference given at free elections to virtue, talents and information, 
which fortune does not exclude but can never purchase, and which may be the 
portion of honest, contented and devoted men, whom the people ought to have 
the power of calling and consecrating to the public service, in preference to 
richer men, of whom they may think less highly. 

14. Resolved, That this House is nowise disposed to admit the excellence of 
the present Constitution of Canada, alti|ough His Majesty's Secretary of State 
for the Colonies has unreasonably and erroneously asserted, that it has conferred 
on the two Canadas the institutions of Great Britain ; nor to reject the principle 
of extending the system of frequent elections much further than it is at present 
carried ; and that this system ought especially to be extended to the Legislative 
Council, although it may be considered by the Colonial Secretary incompatible 
with the British Government, which he calls a monarchical government, or too 
analogous to the institutions which the several States, composing the industrious, 

1 No. LXXX. 
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moral and prosperous confederation of the United States of America, have adopted 
for themselves. 

15. Resolved, That in a despatch, of which the date is unknown, and of which 
a part only was communicated to this House by the Governor-in-chief on the 
14th January, 1834, ^ His Majesty’s Secretary of State for the Colonial Depart- 
ment, (this House having no certain knowledge whether the said despatch is 
from the present Colonial Secretary or from his predecessor) says, that an ex- 
amination of the composition of the Legislative Council at that period (namely^ 
at the time when its composition was so justly censured by a Committee of the 
House of Commons) and at the present, will sufllciently show in what spirit His 
Majesty’s Government has endeavoured to carry the wishes of Parliament into 
effect. 

16. Resolved, that this House receives with gratitude this assurance of the 
just and benevolent intentions, with which, in the performance of their duty. 
His Majesty’s Ministers have endeavoured to give effect to the wishes of Parlia- 
ment. 

1 7. Resolved, That unhappily it was left to the principal Agent of His Majesty’s 
Government in this Province to carry the wishes of the Imperial Parliament 
into effect; but that he has destroyed the hope which His Majesty's faithful 
subjects had conceived of seeing the Legislative Council reformed and amelio- 
rated, and has confirmed them in the opinion that the only possible mode of 
giving to that body the weight and respectability which it ought to possess, 
is to introduce into it the principle of election. 

18. Resolved, That the Legislative Council, strengthened by a majority inimical 
to the rights of this House and of the people whom it represents, has received 
new and more powerful means than it before possessed of perpetuating and of 
rendering more offensive and more hurtful to the country the system of abuses 
of which the people of this province have up to this day ineffectually complained, 
and which up to this day, Parliament and His Majesty’s Government in England 
have ineffectually sought to correct. 

19. Resolved, Thai since its pretended reform the Legislative Council has, in 
a manner more calculated to alarm the inhabitants of this province, and more 
particularly in its address * to His Majesty of the 1st of April 1833, renewed its 
pretension of being specially appointed to protect one class of His Majesty’s 
subjects in this province, as supposing them to have interests which could not 
be suHlciently represented in the Assembly, seven-eighths of the Members of which 
are by the said Council most erroneously stated to be of French origin and speak 
the French language : that this pretension is a violation of the constitution, and 
is of a nature to excite and perpetuate among the several classes of the inhabitants 
of this province, mutual distrust and national distinctions and animosities, and 
to give one portion of the people an unjust and factious superiority over the 
other, and the hope of domination and undue preference. 

20. Resolved, That by such claim the Legislative Council after a reform 
which was held up as one adapted to unite it more closely with the interests of 
the colony in conformity with the wishes of Parliament, calls down, as one of 
its first acts, the prejudices and severity of His Majesty’s Government upon 
the people of this province, and upon the representative branch of the Legislature 
thereof ; and that by this conduct the Legislative Council has destroyed amongst 
the people all hope which was left them of seeing the said Council, so long as it 
shall remain constituted as it now is, act in harmony with the House of Assembly. 

21. Resolved, That the Legislative Council of this Province has never been 
anything else but an impotent screen between the Governor and the people, 
which by enabling the one to maintain a conflict with the other, has served to 
perpetuate a system of discord and contention ; that it has unceasingly acted with 
avowed hostility to the sentiments of the people as constitutionally expressed 
by the House of Assembly ; that it is not right under the name of a Legislative 
Council to impose an aristocracy on a country which contains no natural materials 
for the composition of such a body ; that the Parliament of the United Kingdom 
in granting to His Majesty’s Canadian subjects the power of revising the Con- 
stitution under which they hold their dearest rights, would adopt a liberal policy, 
free from all considerations of former interests and of existing prejudices ; and 
that by this measure, equally consistent with a wise and sound policy, and with 
the most liberal and extended views, the Parliament of the United Kingdom 

» See No. I^xxxtt. * See No. LXXXI, 
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would enter into a noble rivalry with the United States of America, would 
prevent His Majesty's subjects from seeing anything to envy there ; and would 
preserve a friendly intercourse between Great Britain and this province, as her 
colony, so long as the tie between us shall continue, and as her ally, whenever 
the course of events may change our relative position. 

22. Resolved, That this House so much the more confidently emits the opinions 
expressed in the preceding resolution, because, if any faith is to be placed in the 
published reports, they were at no distant period emitted with other remarks 
in the same spirit, in the Commons House of the United Kingdom, by the Right 
Honourable Edward Geoffrey Stanley, now His Majesty’s Principal Secretary 
of State for the Colonial Department, and by several other enlightened and dis- 
tinguished Members, some of whom are among the number of His Majesty’s 
present Ministers; and because the conduct of the Legislative Council since its 
pretended reform demonstrates that the said opinions are in nowise rendered 
less applicable or less correct by its present composition. 

23. Resolved, That the Legislative Council has at the present time less com- 
munity of interest with the province than at any former period ; that its present 
composition, instead of being calculated to change the character of the body, 
to put an end to complaints, and to bring about that co-operation of the two 
Houses of the Legislature which is so necessary to the welfare of the country, 
is such as to destroy all hope that the said Council will adopt the opinions and 
sentiments of the people of this province and of this House with regard to the 
inalienable right of the latter to the full and entire control of the whole revenue 
raised in the province, with regard to the necessity under which this House has 
found itself (for the purpose of effecting the reformation which it has so long 
and so vainly demanded of existing abuses) to provide for the expenses of the 
Civil Government by annual appropriations only, as well as with regard to a 
variety of other questions of public interest, concerning which the Executive 
Government, and the Legislative Council which it has selected and created, differ 
diametrically from the people of this province, and from this House. 

24. Resolved, That such of the recently appointed councillors as were taken 
from the majority of the Assembly, and had entertained the hope that a sufUcient 
number of independent men, holding opinions in unison with those of the majority 
of the people and of their Representatives, would be associated with them, must 
now feel that they are overwhelmed by a majority hostile to the country, and 
composed of men who have irretrievably lost the public confidence, by showing 
themselves the blind and passionate partisans of all abuses of power, by encourag- 
ing all the acts of violence committed under the administration of Lord Dalhousie, 
by having on all occasions outraged the representatives of the people of the 
country ; of men, unknown in the country until within a few years, without landed 
property or having very little, most of whom have never been returned to the 
Assembly (some of them having even been refused by the people), and who have 
never given any proofs of their fitness for performing the functions of Legislators, 
but merely of their hatred to the country; and who, by reason of their com- 
munity of sentiment with him, have found themselves, by the partiality of the 
Governor-in-Chief, suddenly raised to a station in which they have the power 
of exerting during life an influence over the legislation and over the fate of this 
province, the laws and institutions of which have ever been the objects of their 
dislike. 

25. Resolved, That in manifest violation of the Constitution, there are among 
the persons last mentioned several who were born citizens of the United States, 
or are natives of other foreign countries, and who at the time of their appoint- 
ment had not been naturalized by Acts of the British Parliament; that the 
residence of one of these persons (Horatio Gates) in this country during the last 
war with the United States was only tolerated; he refused to take up arms 
for the defence of the country in which he remained merely for the sake of lucre ; 
and after these previous facts, took his seat in the Legislative Council on the 
16th March, 1833; and 15 days afterwards, to wit, on the 1st April, voted for 
the address before mentioned, censuring those who during the last war were 
under arms on the frontiers to repulse the attacks of the American armies and 
of the fellow-citizens of the said Horatio Gates: that another (James Baxter) 
was resident during the said late war within the United States, and was bound 
by the laws of the country of his birth, under certain circumstances, forcibly to 
invade this province, to pursue, destroy and capture, if possible. His Majesty’s 
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armies, and such of his Canadian subjects as were in arms upon the frontiers 
to repulse the attacks of the American armies, and of the said James Baxter, 
who (being at the same time but slightly qualifled as far as property is concerned) 
became, by the nomination of the Governor-in-Chief, a Legislator for life in 
Lower Canada, on the 22d of March, 1833 ; and eight days afterwards, on the 
1st of April aforesaid, voted that very address which contained the calumnious 
and insulting accusation which called for the expression of His Majesty's just 
regret, “ that any word had been introduced which should have the appearance 
of ascribing to a class of his subjects of one origin, views at variance with the 
allegiance which they owe to His Majesty." ^ 

26. Resolved, That it was in the power of the present Governor-in-Chief, 
more than in that of any of his predecessors (by reason of the latitude allowed 
him as to the number and the selection of the persons whom he might nominate 
to be Members of the Legislative Council) to allay, for a time at least, the in- 
testine divisions which rend this colony, and to advance some steps towards the 
accomplishment of the wishes of Parliament, by inducing a community of 
interest between the said Council and the people, and by giving the former a more 
independent character by judicious nominations. 

27. Resolved, That although 16 persons have been nominated in less than two 
years by the present Governor to be Members of the said Council (a number 
greater than that afforded by any period of 10 years under any other administra- 
tion), and notwithstanding the wishes of Parliament, and the instructions given 
by His Majesty's Government for the removal of the grievances of which the 
people had complained, the same malign influence which has been exerted to 
perpetuate in the country a system of irresponsibility in favour of public func- 
tionaries, has prevailed to such an extent as to render the majority of the Legisla- 
tive Council more inimical to the country than at any former period ; and that 
this fact confirms with irresistible force the justice of the censure passed by the 
Committee of the House of Commons on the constitution of the Legislative 
Council as it had theretofore existed, and the correctness of the opinion of those 
Members of the said Committee who thought that the said body could never 
command the respect of the people, nor be in harmony with the House of As- 
sembly, unless the principle of election was introduced into it. 

28. Resolved, That even if the present Governor-in-Chief had, by making 
a more judicious selection, succeeded in quieting the alarm and allaying for a time 
the profound discontent which then prevailed, that form of government would 
not be less essentially vicious which makes the happiness or misery of a country 
depend on an Executive over which the people of that country have no influence, 
and which has no permanent interest in the country, or in common with its 
inhabitants ; and that the extension of the elective principle is the only measure 
which appears to this House to afford any prospect of equal and sufficient 
protection in future to all the inhabitants of the province, without distinction. 

29. Resolved, That the accusations preferred against the House of Assembly 
by the Legislative Council, as recomposed by the present Governor-in-Chief, 
would be criminal and seditious, if their very nature did not render them harm- 
less, since they go to assert, that if in its liberality and justice the Parliament of 
the United Kingdom had granted the earnest prayer of this House in behalf of 
the province (and which this House at this solemn moment, after weighing the 
Despatches of the Secretary of State for the Colonial Department, and on the 
eve of a general election, now repeats and renews), that the constitution of 
the Legislative Council may be altered by rendering it elective, the result of this 
act of justice and benevolence would have been to inundate the country with 
blood. 

30. Resolved, That by the said Address to His Majesty, dated the 1st of April 
last, the Legislative Council charges this House with having calumniously accused 
the King's Representative of partiality and injustice in the exercise of the powere 
of his offlce, and with deliberately calumniating His Majesty's officers, both civil 
and military, as a faction induced by interest alone to contend for the support 
of a government inimical to the rights, and opposed to the wishes of the people : 
with reference to which this House declares, that the accusations preferred by 
it have never been calumnious, but are true and well founded, and that a faithful 

^ See a dispatch from the Becretarr of state for the colonial department quoted to the legislative 
TOunoil by lord Aylmer, in giving them the reply of the British government to their *addre8B* (No. 
liXXXI), January 14, 1834. (Christie, iii, 491.) 
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picture of the Executive Government of this province in all its parts is drawn by 
the Legislative Council in this passage of its address. 

31. Resolved, That if, as this House is fond of believing, His Majesty’s Govern- 
ment in England does not wish systematically to nourish civil discord in this 
colony, the contradictory allegations thus made by the two Houses, make it 
imperative on it to become better acquainted with the state of the province than 
it now appears to be, if we judge from its long tolerance of the abuses which its 
agents commit with impunity; that it ought not to trust to the self praise of 
those who have the management of the aitairs of a colony, passing, according to 
them, into a state of anarchy ; that it ought to be convinced, that if its protection 
of public functionaries, accused by a competent authority (that is to say by this 
House, in the name of the people), could for a time by force and intimidation 
aggravate, in favour of those functionaries and against the rights and interests 
of the people, the system of insult and oppression which they, impatiently bear, 
the result must be to weaken our confidence in, and our attachment to His 
Majesty’s Government, and to give deep root to the discontent and insurmount- 
able disgust which have been excited by administrations deplorably vicious, and 
which are now excited by the majority of the public functionaries of the colony, 
combined as a faction, and induced by interest alone to contend for the support 
of a corrupt Government, inimical to the rights and opposed to the wishes of 
the people. 

32. Resolved, That in addition to its wicked and calumnious address of the 
1st April, 1833, the Legislative Council, as recomposed by the present Governor- 
in-chief, has proved how little community of interest it has with the colony, 
by the fact, that out of sixty-four Bills which were sent up to it, twenty-eight 
were rejected by it, or amended in a manner contrary to their spirit and essence ; 
that the same unanimity which had attended the passing of the greater part of 
these Bills in the Assembly, accompanied their rejection by the Legislative 
Council, and that an opposition so violent shows clearly that the provincial 
executive and the council of its choice, in league together against the representa- 
tive body, do not, or will not, consider it as the faithful interpreter and the 
equitable judge of the wants and wishes of the people, nor as fit to propose laws 
conformable to the public will ; and that under such circumstances, it would have 
been the duty of the head of the Executive to appeal to the people, by dissolving 
the Provincial Parliament, had there been any analogy between the institutions 
of Great Britain and those of this province. 

33. Resolved, That the legislative Council as recomposed by the present 
Governor-in-chief must be considered as embodying the sentiments of the 
colonial executive Government, and that from the moment it was so recomposed, 
the two authorities seem to have bound and leagued themselves together for the 
purpose of proclaiming principles subversive of all harmony in the province, and 
of governing and domineering in a spirit of blind and invidious national antipathy. 

34. Resolved, That the address voted unanimously on the 1st April, 1833, by 
the Legislative Council, as recomposed by the present Governor-in-chief, was 
concurred in by the Honourable the Chief Justice of the province, Jonathan 
Sewell, to whom the Right Honourable Lord Viscount Goderich, in his Despatch, 
communicated to the House on the 25th November, 1831, recommended “a 
cautious abstinence from all proceedings by which he might be involved in any 
contention of a party nature;” by John Hale, the present Receiver-General, 
who, in violation of the laws, and of the trust reposed in him, and upon illegal 
warrants issued by the Governor, has paid away large sums of the public money, 
without any regard to the obedience which is always due to the law ; by Sir John 
Caldwell, baronet, the late Receiver-General, a peculator, who has been con- 
demned to pay nearly £100,000, to reimburse a like sum levied upon the people 
of this province, and granted by law to His Majesty, His heirs and successors, 
for the public use of the province, and for the support of His Majesty’s Govern- 
ment therein, and who has diverted the greater part of the said sum from the 
f iirposes to which it was destined, and appropriated it to his private use ; by 
Mathew Bell, a grantee of the Crown, who has been unduly and illegally favoured 
by the Executive, in the lease of the forges of St. Maurice, in the grant of large 
tracts of waste lands, and in the lease of large tracts of land formerly beloi^ng 
to the order of Jesuits; by John Stewart, an Executive Councillor, commissioner 
of the Jesuits* estates, and the incumbent of other lucrative offices : all of whom 
are placed by their pecuniary and personal interests under the influence of the 
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Executive ; and by the Honourable George Moflatt, Peter M'Gill, John Molson, 
Horatio Gates, Robert Jones, and James Baxter, all of whom, as well as those 
before mentioned, were, with two exceptions, born out of the country, and all 
of whom, except one, who for a number of years was a member of the Assembly, 
and has extensive landed property, are but slightly qualified in that respect, 
and had not been suiTlciently engaged in public life to afford a presumption that 
they were fit to perform the functions of legislators for life; and by Antoine 
Gaspard Gouillard, the only native of the country, of French origin, who stooped 
to concur in the address, and who also had never been engaged in public life, 
and is but veiy moderately qualified with respect to real property, and who, 
after his appointment to the council, and before the said 1st of April, rendered 
himself dependent on the Executive by soliciting a paltry and subordinate place 
of profit. 

35. Resolved, That the said address, voted by seven councillors, under the 
influence of the present head of the Executive, and by five others of his appoint- 
ment, (one only of the six others who voted it, the Hon. George Moffatt, having 
been appointed under his predecessor,) is the work of the present administration 
of this province, the expression of its sentiments, the key to its acts, and the 
proclamation of the iniquitous and arbitrary principles, which are to form its 
rule of conduct for the future. 

36. Resolved, That the said address is not less injurious to the small 
number of Members of the Legislative Council who are independent, and 
attached to the interests and honour of the country, who have been Members 
of the Assembly, and are known as having partaken its opinions and seconded 
its efforts, to obtain for it the entire control and disposal of the public revenue ; 
as having approved the wholesome, constitutional, and not, as styled by the 
Council, the daring step taken by this House of praying by address to His Majesty 
that the Legislative Council might be rendered elective; as condemning the 
scheme for the creation of an extensive monopoly of lands in favour of speculators 
residing out of the country ; as believing that they could not have been appointed 
to the Council with a view to increase the constitutional weight and efilcacy of 
that body, in which they find themselves opposed to a majority hostile to their 
principles and their country ; as believing that the interests and wishes of the 
people are faithfully represented by their representatives, and that the con- 
nexion between this country and the parent state will be durable in proportion 
to the direct influence exercised by the people in the enactment of laws adapted 
to ensure their welfare; and as being of opinion, that His Majesty’s subjects 
recently settled in this country will share in all the advantages of the free institu- 
tions and of the improvements which would be rapidly developed, if, by means 
of the extension of the elective system, the administration were prevented from 
creating a monopoly of power and profit in favour of the minority who are of 
one origin, and to the prejudice of the majority who are of another, and from 
buying, corrupting and exciting a portion of this minority in such a manner 
as to give to all discussions of local interest the alarming character of strife and 
national antipathy; and that the independent Members of the Legislative 
Council, indubitably convinced of the tendency of that body, and undeceived 
as to the motives which led to their appointment as Members of it, now refrain 
from attending the sittings of the said Council, in which they despair of being 
able to effect anything for the good of the country. 

37. Resolved, That the political world in Europe is at this moment agitated 
by two great parties, who in different countries appear under the several names 
of serviles, royalists, tories and conservatives on the one side, and of liberals, 
constitutionals, republicans, whigs, reformers, radicals and similar appellations 
on the other; that the former party is, on this continent, without any weight 
or influence except what it derives from its European supporters, and from a 
trifling number of persons who become their dependents for the sake of personal 
gain, and from others, who from age or habit cling to opinions which are not 
partaken by any numerous class ; while the second party overspreads all America. 
And that the Colonial Secretary is mistaken if he believes that the exclusion of 
a few salaried officers from the Legislative Council could suffice to make it 
harmonize with the wants, wishes and opinions of the people, as long as the 
Colonial Governors retain the power of preserving in it a majority of members 
rendered servile by their antipathy to every liberal idea. 

38. Resolved, That this vicious system, which has been carefully maintained, 
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has given to the Legislative Council a greater character of animosity to the 
country than it had at any former period, and is as contrary to the wishes of 
Parliament, as that which, in order to resist the wishes of the people of England 
for the Parliamentary Reform, should have called into the House of Lords a 
number of men notorious for their factious and violent opposition to that great 
measure. 

39. Resolved, That the Legislative Council, representing merely the personal 
opinions of certain members of a body so strongly accused at a recent period 
by the people of this Province, and so Justly censured by the Report of the 
Committee of the House of Commons, is not an authority competent to demand 
alterations in the constitutional Act of the 31st Geo. 3, c. 31, and that the said 
Act ought not to be and cannot be altered, except at such time and in such man- 
ner as may be wished by the people of this Province, whose sentiments this 
House is alone competent to represent; that no interference on the part of the 
British Legislature with the laws and constitution of this province, which should 
not be founded on the wishes of the people, freely expressed either through this 
House or in any other constitutional manner, could in anywise tend to settle 
any of the difficulties which exist In this province, but, on the contrary, would 
only aggravate them and prolong their continuance. 

40. Resolved, That this House expects from the justice of the Parliament of 
the United Kingdom, that no measure of the nature aforesaid, founded on the 
false representations of the Legislative Council and of the members and tools 
of the Colonial Administration, all interested in perpetuating existing abuses, 
will be adopted to the prejudice of the rights, liberties and welfare of the people 
of this province ; but that on the contrary, the Imperial Legislature will comply 
with the wishes of the people and of this House, and will provide the most 
effectual remedy for all evils present and future, either by rendering the Legisla- 
tive Council elective in the manner mentioned in the Address of this House to 
His most gracious Majesty, of the 20th March, 1833, or by enabling the people 
to express still more directly their opinions as to the measures to be adopted 
in that behalf, and with regard to such other modifications of the constitution 
as the wants of the people and the interests of His Majesty’s Government in the 
province may require ; and that this House perseveres in the said Address. 

41. Resolved, That His Majesty’s Secretary of State for the Colonial Depart- 
ment has acknowledged in his despatches, that it has frequently been admitted 
that the people of Canada ought to see nothidg" in the institutions of the neigh- 
bouring States which they could regard with envy, and that he has yet to learn 
that any such feeling now exists among His Majesty’s subjects in Canada; to 
which this House answers, that the neighbouring States have a form of govern- 
ment very fit to prevent abuses of power, and very effective in repressing them ; 
that the reverse of this order of things has always prevailed in Canada under the 
present form of government; that there exists in the neighbouring States 
a stronger and more general attachment to the national institutions than in 
any other country, and that there exists also in those States a guarantee for 
the progressive advance of their political institutions towards perfection, in the 
revision of the same at short and determinate intervals, by conventions of the 
people, m order that they may without any shock or violence be adapted to 
the actual state of things. 

42. Resolved, That it was in consequence of a correct idea of the state of the 
country, and of society generally in America, that the Committee of the House 
of Commons asked, whether there was not in the two Canadas a growing inclina- 
tion to see the institutions become more and more popular, and in that respect 
more and more like those of the United States; and that John Neilson, esquire, 
one of the agents sent from this country, answered, that the fondness for popular 
institutions had made great progress in the two Canadas; and that the same 
agent was asked, whether he did not think that it would be wise that the object 
of every change made in the institutions of the province should be to comply 
more and more with the wishes of the people, and to render the said institutions 
extremely popular: to which question this House for and in the name of the 
people whom it represents, answers, solemnly and deliberately, *‘Yes, it would 
be wise; it would be excellent.’* 

43. Resolved, That the constitution and form of government which would 
best suit this colony are not to be sought solely in the analogies offered by the 
institutions of Great Britain, where the state of society is altogether different 
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from our own ; and that it would be wise to turn to profit by the information 
to be gained by observing the effects produced by the different and infinitely 
varied constitutions which the Kings and Parliament of England have granted 
to the several plantations and colonies in America, and by studying the way in 
which virtuous and enlightened men have modified such colonial institutions 
when it could be done with the assent of the parties interested. 

44. Resolved, That the unanimous consent with which all the American States 
have adopted and extended the elective system, shows that it is adapted to the 
wishes, manners and social state of the inhabitants of this continent; that this 
system prevails equally among those of British and those of Spanish origin, 
although the latter, during the continuance of their colonial state, had been under 
the calamitous yoke of ignorance and absolutism ; and that we do not hesitate 
to ask from a Prince of the House of Brunswick, and a reformed Parliament, 
all the freedom and political powers which the Princes of the House of Stuart 
and their Parliaments granted to the most favoured of the plantations formed at 
a period when such grants must have been less favourably regarded than they 
would now be. 

45. Resolved, That it was not the best and most free systems of colonial 
government which tended most to hasten the independence of the old English 
colonies; since the Province of New York, in which the institutions were most 
monarchical in the sense which that word appears to bear in the despatch of 
the Colonial Secretary, was the first to refuse obedience to an Act of the Parlia- 
ment of Great Britain ; and that the colonies of Connecticut and Rhode Island, 
which though closely and affectionately connected with the mother country for 
a long course of years, enjoyed constitutions purely democratic, were the last 
to enter into a confederation rendered necessary by the conduct of bad servants 
of the Crown, who called in the supreme authority of the Parliament, and the 
British Constitution to aid them to govern arbitrarily, listening rather to the 
governors and their advisers than to the people and their representatives, and 
shielding with their protection those who consumed the taxes rather than those 
who paid them. 

46. Resolved, That with a view to the introduction of whatever the institutions 
of the neighbouring States offered that was good and applicable to the state of 
the province, this House had among other measures passed, during many years, 
a Bill founded on the principle of proportioning arithmetically the number of 
Representatives to the population of each place represented ; and that if by the 
pressure of circumstances and the urgent necessity which existed that the number 
of Representatives should be increased, it has been compelled to assent to amend- 
ments which violate that principle, by giving to several counties containing a 
population of little more than 4,000 souls, the same number of Representatives 
as to several others of which the population is five times as great, this dispro- 
portion is in the opinion of this House an act of injustice, for which it ought to 
seek a remedy: and that in new countries where the population increases rapidly, 
and tends to create new settlements, it is wise and equitable that by a frequent 
and periodical census, such increase, and the manner in which it is distributed, 
should be ascertained, principally for the purpose of settling the representation 
of the province on an equitable basis. 

47. Resolved, That the fidelity of the people, and the protection of the govern- 
ment, are co-relative obligations, of which the one cannot long subsist without 
the other ; that by reason of the defects which exist in the laws and constitution 
of this province, and of the manner in which those laws and that constitution 
have been administered, the people of this province are not sufficiently protected 
in their lives, their property and their honour; and that the long series of acts 
of injustice and oppression, of which they have to complain, have increased with 
alarming rapidity in violence and in number under the present administration. 

48. Resolved, That in the midst of these disorders and sufferings, this House 
and the people whom it represents, had always cherished the hope and expressed 
their faith that His Majesty’s Government in England did not knowingly and 
wilfully participate in the political immorality of its colonial agents and officers ; 
and that it is with astonishment and grief that they have seen in the extract from 
the despatches of the Colonial Secretary, communicated to this House by the 
Governor-in-chief during the present session, that one at least of the members 
of His Majesty’s Government entertains towards them feelings of prejudice and 
animosity, and inclines to favour plans of oppression and revenge, ill adapted to 



280 CONSTITUTIONAL DOCUMENTS OF CANADA [1791- 

change a system of abuses, the continuance of which would altogether discourage 
the people, extinguish in them the legitimate hope of happiness which, as British 
subjects, they entertained, and would leave them only the hard alternative of 
submitting to an ignominious bondage, or of seeing those ties endangered which 
unite them to the mother country. 

49. Resolved, That this House and the people whom it represents do not 
wish or intend to convey any threat; but that, relying as they do upon the 
principles of law and justice, they are and ought to be politically strong enough 
not to be exposed to receive insult from any man whomsoever, or bound to suffer 
it in silence ; that the style of the said extracts from the despatches of the Colonial 
Secretary, as communicated to this House, is insulting and inconsiderate to such 
a degree that no legally constituted body, although its functions were infinitely 
subordinate to those of legislation, could or ought to tolerate them; that no 
similar example can be found even in the despatches of those of his predecessors 
in ofUce least favourable to the rights of the colonies ; that the tenor of the said 
despatches is incompatible with the rights and privileges of this House, which 
ought not to be called in question or defined by the Colonial Secretary, but which, 
as occasion may require, will be successively promulgated and enforced by this 
House. 

50. Resolved, That with regard to the following expressions in one of the 
said Despatches, “should events unhappily force upon Parliament the exercise 
of its supreme authority to compose the internal dissension of the Colonies, it 
would be my object and my duty, as a servant of the Crown, to submit to Parlia- 
ment such modifications of the Charter of the Canadas as should tend, not to 
the introduction of institutions inconsistent with monarchical government, but 
to maintaining and strengthening the connexion with the mother country, by a 
close adherence to the spirit of the British constitution, and by preserving in 
their proper place and within their due limits the mutual rights and privileges 
of all classes of His Majesty’s subjects ^ ; ” — if they are to be understood as con- 
taining a threat to introduce into the constitution any other modifications 
than such as are asked for by the majority of the people of this province, whose 
sentiments cannot be legitimately expressed by any other authority than its 
representatives, this House would esteem itself wanting in candour to the people 
of England, if it hesitated to call their attention to the fact that in less than 
20 years the population of the United States of America will be as great or greater 
than that of Great Britain, and that of British America will be as great or 
greater than that of the former English Colonies was when the latter deemed that 
the time was come to decide that the inappreciable advantage of governing 
themselves instead of being governed, ought to engage them to repudiate a 
system of Colonial Government which was, generally speaking, much better than 
that of British America now is. 

51. Resolved, That the approbation expressed by the Colonial Secretary, in 
his said despatch, of the present composition of the Legislative Council, whose 
acts, since its pretended reform, have been marked by party spirit and by invidious 
national distinctions and preferences, is a subject of just alarm to His Majesty’s 
Canadian subjects in general, and more particularly to the great majority of them, 
who have not yielded at any time to any other class of the inhabitants of this 
province in their attachment to His Majesty’s Government, in their love of peace 
and order, in respect for the laws, and in their wish to effect that union among 
the whole people which is so much to be desired, to the end that all may enjoy 
freely and equally the rights and advantages of British subjects, and of the in- 
stitutions which have been guaranteed to and are dear to the country ; that the 
distinctions and preferences aforesaid have almost constantly been used and 
taken advantage of by the Colonial Administration of this Province, and the 
majority of the Legislative Councillors, Executive Councillors, Judges and other 
functionaries dependent upon it ; and that nothing but the spirit of union among 
the several classes of the people, and their conviction that their interests are the 
same, could have prevented collisions incompatible with the prosperity and 
safety of the province. 

52. Resolved, That since a circumstance, which did not depend upon the 
choice of the majority of the people, their French origin and their use of the 
French language, has been made by the colonial authorities a pretext for abuse, 
for exclusion, for political inferiority, for a separation of rights and interests ; 

^ SeeKo.LXXXn. 
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this House now appeals to the justice of His Majesty’s Government and of 
Parliament, and to the honour of the people of England; that the majority 
of the inhabitants of this country are in nowise disposed to repudiate any one of 
the advantages they derive from their origin and from their descent from the 
French nation, which, with regard to the progress of which it has been the cause 
in civilization, in the sciences, in letters, and the arts, has never been behind the 
British nation, and is now the worthy rival of the latter in the advancement of 
the cause of liberty and of the science of Government ; from which this country 
derives the greater portion of its civil and ecclesiastical law, and of its scholastic 
and charitable institutions, and of the religion, language, habits, manners and 
customs of the great majority of its inhabitants. 

53. Resolved, That our fellow-subjects, of British origin, in this province, 
came to settle themselves in a country, “the inhabitants whereof, professing 
the religion of the Church of Rome, enjoyed an established form of constitution 
and system of laws, by which their persons and their property had been pro- 
tected, governed and ordered, during a long series of years, from the first establish- 
ment of the province of Canada ; ” that, prompted by these considerations, and 
guided by the rules of justice and of the law of nations, the British Parliament 
enacted that, “in all matters of controversy, relative to property and civil 
rights, resort should be had to the laws of Canada;” that when Parliament 
afterwards departed from the principle thus recognised, firstly, by the introduc- 
tion of the English criminal law, and afterwards by that of the representative 
system, with all the constitutional and parliamentary law necessary to its perfect 
action, it did so in conformity to the sufiiciently expressed wish of the Canadian 
people ; and that every attempt on the part of public functionaries or of other 
persons (who on coming to settle in the province, made their condition their own 
voluntary act) against the existence of any portion of the laws and institutions 
peculiar to the country, and any preponderance given to such persons in the 
Legislative and Executive Councils, in the courts of law, or in other departments, 
are contrary to the engagements of the British Parliament, and to the rights 
guaranteed to His Majesty’s Canadian subjects, on the faith of the national 
honour of England, and on that of capitulations and treaties. 

54. Resolved, That any combination, whether effected by means of Acts of 
the British Parliament, obtained in contravention to its former engagements, 
or by means of the partial and corrupt administration of the present constitution 
and system of law, would be a violation of those rights, and would, as long as it 
should exist, be obeyed by the people from motives of fear and constraint, and 
not from choice and affection ; that the conduct of the Colonial Administrations 
and of their agents and instruments in this colony, has for the most part been of 
a nature unjustly to create apprehensions as to the views of the people and govern- 
ment of the mother country, and to endanger the confidence and content of the 
inhabitants of this province, which can only be secured by equal laws, and by 
the observance of equal justice, as the rule of conduct in all the departments 
of the Government. 

55. Resolved, That whether the number of that class of His Majesty’s subjects 
in this province, who are of British origin, be that mentioned in the said address 
of the Legislative Council, or whether (as the truth is) it amounts to less than half 
that number, the wishes and interests of the majority of them are common to 
them and to their fellow-subjects of French origin, and speaking the French 
language ; that the one class love the country of their birth, the other that of 
their adoption; that the greater portion of the latter have acknowledged the 
generally beneficial tendency of the laws and institutions of the country, and 
have laboured, in concert with the former, to introduce into them gradually, 
and by the authority of the Provincial Parliament, the improvements of which 
they have, from time to time, appeared susceptible, and have resisted the con- 
fusion which it has been endeavoured to introduce into them in favour of schemes 
of monopoly and abuse, and that all without distinction wish anxiously for an 
impartial and protecting Government. 

56. Resolved, That in addition to administrative and judicial abuses which 
have had an injurious effect upon the public welfare and confidence, attempts 
have been made, from time to time, to induce the Parliament of the United 
Kingdom, by deceiving its justice and abusing its benevolent intentions, to adopt 
measures calculated to bring about combinations of the nature above mentioned, 
and to pass Acts of internal legislation for this province, having the same 
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tendency, and with regard to which the people of the country had not been con- 
sulted; that, unhappily, the attempts to obtain the passing of some of these 
measures were successful, especially that of the Act of the 6 Geo. 4, c. 59, com- 
monly called the “ Tenures Act,'* the repeal of which was unanimously demanded 
by all classes of the people, without distinction, through their representatives, 
a very short time after the number of the latter was increased ; and that this 
House has not yet been able to obtain from His Majesty's Representative in this 
province, or from any other source, any information as to the views of His 
Majesty's Government in England with regard to the repeal of the said Act. 

57. Resolved, That the object ^ of the said Act was, according to the benevolent 
intentions of Parliament, and as the title of the Act sets forth, the extinction 
of feudal and seigniorial rights and dues on lands held en fief and a cens in this 
province, with the intention of favouring the great body of the inhabitants of 
the country, and protecting them against the said dues, which were regarded 
as burdensome; but that the provisions of the said Act, far from having the 
effect aforesaid, afford facilities to seigniors to become, in opposition to the 
interests of their censHaires, the absolute proprietors of the extensive tracts of 
unconceded lands which, by the law of the country, they held only for the benefit 
of the inhabitants thereof, to whom they were bound to concede them in con- 
sideration of certain limited dues; that the said Act, if generally acted upon, 
would shut out the mass of the permanent inhabitants of the country from the 
vacant lands in the seigniories, while at the same time they have been constantly 
prevented from settling on the waste lands of the Crown on easy and liberal terms, 
and under a tenure adapted to the laws of the country, by the partial, secret 
and vicious manner in which the Crown Land department has been managed, and 
by the provisions of the Act aforesaid, with regard to the laws applicable to 
the lands in question; and that the application made by certain seigniors 
for a change of tenure, under the authority of the said Act, appears to prove 
the correctness of the view which this House has taken of its practical effect. 

58. Resolved, That it was only in consequence of an erroneous supposition 
that feudal charges were inherent in the law of this country, as far as the posses- 
sion and transmission of real property and the tenures recognised by that law 
were concerned, that it was enacted in the said Act that the lands with regard to 
which a change of tenure should be effected, should thereafter be held under 
the tenure of free and common soccage ; that the seigniorial charges have been 
found burdensome in certain cases, chiefly by reason of the want of adequate 
means of obtaining the interference of the Colonial Government and of the courts 
of law, to enforce the ancient law of the country in that behalf, and that the 
Provincial Legislature was, moreover, fully competent to pass laws providing 
for the redemption of the said charges in a manner which should be in accordance 
with the interests of all parties, and for the introduction of the free tenures 
recognised by the laws of the country; that the House of Assembly has been 
repeatedly occupied, and now is occupied about this important subject; but 
that the said Tenures Act, insufllcient of itself to effect equitably the purpose 
for which it was passed, is of a nature to embarrass and create obstacles to the 
effectual measures which the legislature of the country, with a full knowledge 
of the subject, might be disposed to adopt ; and that the application thus made 
(to the exclusion of the Provincial Legislature) to the Parliament of the United 
Kingdom, which was far less competent to make equitable enactments on a 
subject so complicated in its nature, could only have been made with a view to 
unlawful speculations and the subversion of the laws of the country. 

59. Resolved, That, independently of its many other serious imperfections, 
the said Act does not appear to have been founded on a sufllcient knowledge 
of the laws which govern persons and property in this country, when it declares 
the laws of Great Britain to be applicable to certain incidents to real property 
therein enumerated ; and that it has only served to augment the confusion and 
doubt which had prevailed in the courts of law, and in private transactions with 
regard to the law which applied to lands previously granted in free and common 
soccage. 

60. Resolved, That the provision of the said Act which has excited the greatest 
alarm, and which is most at variance with the rights of the people of the country, 
and with those of the Provincial Parliament, is that which enacts that lands 
previously held en fief or en censive shall, after a change of tenure shall have been 

> Gf. Lucas, Lord Durham's Report^ f, p. 161. 



1840] CONSTITUTIONAL DOCUMENTS OF CANADA 283 

effected with regard to them, be held in free and common soccage, and thereby 
become subject to the laws of Great Britain, under the several circumstances 
therein mentioned and enumerated ; that besides being insufficient in itself, this 
provision is of a nature to bring into collision, in the old settlements, at multiplied 
points of contiguity, two opposite systems of laws, one of which is entirely un- 
known to this country, in which it is impossible to carry it into effect ; that from 
the feeling manifested by the colonial authorities and their partisans towards 
the inhabitants of the country, the latter have just reason to fear that the 
enactment in question is only the prelude to the final subversion, by Acts of 
Parliament of Great Britain, fraudulently obtained in violation of its former 
engagements, of the system of laws by which the persons and property of the 
people of this province were so long happily governed. 

61. Resolved, That the inhabitants of this country have just reason to fear 
that the claims made to the property of the seminary of St. Sulpice, at Montreal, 
are attributable to the desire of the colonial administration, and its agents and 
tools, to hasten this deplorable state of things; and that His Majesty’s Govern- 
ment in England would, by re-assuring His faithful subjects on this point, dissi- 
pate the alarm felt by the clergy, and by the whole people without distinction, 
and merit their sincere gratitude. 

62. Resolved, That it is the duty of this House to persist in asking for the 
absolute repeal of the said Tenures Act, and until such repeal shall be effected, 
to propose to the other branches of the Provincial Parliament such measures 
as may be adapted to weaken the pernicious effects of the said Act. 

63. Resolved, That this House has learned with regret, from one of the said 
despatches of the Colonial Secretary, that His Majesty has been advised to inter- 
fere in a matter which concerns the privileges of this House ; that in the case 
there alluded to, this House exercised a privilege solemnly established by the 
House of Commons, before the principle on which it rests became the law of 
the land ; that this privilege is essential to the independence of this House, and 
to the freedom of its votes and proceedings ; that the resolutions passed by this 
House, on the 15th of February, 1831, are constitutional and well-founded, and 
are supported by the example of the Commons of Great Britain ; that this House 
has repeatedly passed bills for giving effect to the said principle, but that these 
bills failed to become law, at first from the obstacles opposed to them in another 
branch of the Provincial Legislature, and subsequently by reason of the reserva- 
tion of the last of the said bills for the signification of His Majesty’s pleasure in 
England, whence it has not yet been sent back ; that until some bill to the same 
effect shall become law, this House persists in the said resolutions; and that the 
refusal of his Excellency, the present Governor-in-chief, to sign a writ for the 
election of a knight representative for the county of Montreal, in the place of 
Dominique Mondelet,^ esquire, whose seat had been declared vacant, is a grievance 
of which this House is entitled to obtain the redress, and one which would alone 
have sufficed to put an end to all intercourse between it and the Colonial Execu- 
tive, if the circumstances of the country had not offered an infinite number of 
other abuses and grievances against which it is urgently necessary to remon- 
strate. 

64. Resolved, That the claims which have for many years been set up by 
the Executive Government to that control over and power of appropriating a 
great portion of the revenues levied in this province, which belong of right 
to this House, are contrary to the rights and to the constitution of the country ; 
and that with regard to the said claims, this House persists in the declarations 
it has heretofore made. 

65. Resolved, That the said claims of the Executive have been vague and 
varying; that the documents relative to the said claims, and the accounts 
and estimates of expenses laid before this House, have likewise been varying and 
irregular, and insufficient to enable this House to proceed with a full under- 
standing of the subject on the matters to which they related; that important 
heads of the public revenue of the Province, collected either under the provisions 
of the law or under arbitrary regulations, made by the Executive, have been 
omitted in the said accounts; that numerous items have been paid out of the 
public revenue without the authority of this House, or any acknowledgment 
of its control over them, as salaries for sinecure offices, which are not recognized 

* For the history, see Christie, iii, pp. 448, 498. The dispatch referred to in this ‘resolution* is in 

n»«.,pp. 5241 I. 



284 CONSTITUTIONAL DOCUMENTS OF CANADA [1791- 

by this House, and even for other objects for which, after mature deliberation, 
it had not deemed it expedient to appropriate any portion of the public revenue ; 
and that no accounts of the sums so expended have been laid before this House. 

66. Resolved, That the Executive Government has endeavoured by means 
of the arbitrary regulations aforesaid, and particularly by the sale of the waste 
lands of the Crown, and of the timber on the same, to create for itself out of the 
revenue which this House only has the right of appropriating, resources in- 
dependent of the control of the representatives of the people ; and that the result 
has been a diminution of the wholesome influence which the people have con- 
stitutionally the right of exercising over the administrative branch of the Govern- 
ment, and over the spirit and tendency of its measures. 

67. Resolved, That this House having, from time to time, with a view to 
proceed by bill, to restore regularity to the flnancial system of the province, and 
to provide, for the expenses of the administration of justice and of His Majesty's 
Civil Government therein, asked the Provincial Government by address for divers 
documents and accounts relating to flnancial matters, and to abuses connected 
with them, has met with repeated refusals, more especially during the present 
session and the preceding one; that divers subordinate public functionaries, 
summoned to appear before committees of this House to give information on the 
said subject, have refused to do so in pursuance of the said claim set up by the 
Provincial Administrations to withdraw a large portion of the public income 
and expenditure from the control and even from the knowledge of this House ; 
that during the present session one of the said subordinate functionaries of the 
Executive being called upon to produce the originals of sundry registers of 
warrants and reports, which it was important to this House to cause to be 
examined, insisted on being present at the deliberations of the committee ap- 
pointed by the House for that purpose ; and that the head of the administration 
being informed of the fact, refrained from interfering, although in conformity 
to Parliamentary usage, this House had pledged itself that the said documents 
should be returned, and although the Governor-in-chief had himself promised 
communication of them. 

68. Resolved, That the result of the secret and unlawful distribution of a large 
portion of the public revenue of the province has been, that the Executive 
Government has always, except with regard to appropriations for objects of 
a local nature, considered itself bound to account for the public money to the 
Lords Commissioners of the Treasury in England, and not to this House, nor 
according to its votes, or even in conformity to the laws passed by the Provincial 
Legislature; and that the accounts and statements laid before this House from 
time to time have never assumed the shape of a regular system of balanced ac- 
counts, but have been drawn up, one after another, with such alterations and 
irregularities as it pleased the administration of the day to introduce into them, 
from the accounts kept with the Lords of the Treasury, in which the whole public 
money received was included, as well as all the items of expenditure, whether 
authorized or unauthorized by the Provincial Legislature. 

69. Resolved, That the pretensions and abuses aforesaid have taken away 
from this House even the shadow of control over the public revenue of the 
province, and have rendered it impossible for it to ascertain at any time the 
amount of revenue collected, the disposable amount of the same, and the sums 
required for the public service ; and that the House having during many years 
passed bills, of which the models are to be found in the Statute-book of Great 
Britain, to establish a regular system of accountability and responsibility in 
the department connected with the receipt and expenditure of the revenue, 
these bills have failed in the Legislative Council. 

70. Resolved, That since the last session of the Provincial Parliament, the 
Govemor-in-chief of this Province, and the members of his Executive Govern- 
ment, relying on the pretensions above mentioned, have without any lawful 
authority paid large sums out of the public revenue, subject to the control of 
this House; and that the said sums were divided according to their pleasure, 
and even in contradiction to the votes of this House, as incorporated in the 
Supply Bill passed by it during the last session, and rejected by the Legislative 
Council. 

71. Resolved, That this House will hold responsible for all monies which have 
been, or may hereafter be paid, otherwise than under the authority of an Act 
of the Legislature, or upon an address of this House, out of the public revenue 
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of the province, all those who may have authorized such payments, or partici- 
pated therein, until the said sums shall have been reimbursed, or a bill or bills 
of indemnity freely passed by this House shall have become law. 

72. Resolved, That the course adopted by this House in the Supply Bill, 
passed during the last session, of attaching certain conditions to certain votes, 
for the purpose of preventing the accumulation of incompatible offices in the 
same persons, and of obtaining the redress of certain abuses and grievances, 
is wise and constitutional, and has frequently been adopted by the House of 
Commons, under analogous circumstances; and that if the Commons of England 
do not now so frequently recur to it, it is because they have happily obtained the 
entire control of the revenue of the nation, and because the respect shown to 
their opinions with regard to the redress of grievances and abuses, by the other 
constituted authorities, has regulated the working of the constitution in a manner 
equally adapted to give stability to His Majesty’s Government, and to protect 
the interests of the people. 

73. Resolved, That it was anciently the practice of the House of Commons 
to withhold supplies until grievances were redressed ; and that in following this 
course in the present conjuncture, we are warranted in our proceeding, as well 
by the most approved precedents, as by the spirit of the constitution itself. 

74. Resolved, That if hereafter, when the redress of all grievances and abuses 
shall have been effected, this House should deem it fit and expedient to grant 
supplies, it ought not to do so otherwise than in the manner mentioned in its 
fifth and sixth resolution of the 16 March, 1833, and by appropriating by its 
votes in an especial manner, and in the order in which they are enumerated in the 
said resolutions, the full amount of those heads of revenue, to the right of appro- 
priating which claims have been set up by the Executive Government. 

75. Resolved, That the number of the inhabitants of the country being about 
600,000, those of French origin are about 525,000, and those of British or other 
origin 75,000; and that the establishment of the civil government of Lower 
Canada for the year 1832, according to the yearly returns made by the Provincial 
Administration, for the information of the British Parliament, contained the 
names of 157 ollicers and others receiving salaries, who are apparently of British 
or foreign origin, and the names of 47 who are apparently natives of the country, 
of French origin: that this statement does not exhibit the whole disproportion 
which exists in the distribution of the public money and power, the latter class 
being for the most part appointed to the inferior and less lucrative offices, and 
most frequently only obtaining even these by becoming the dependents of those 
who hold the higher and more lucrative offices ; that the accumulation of many 
of the best paid and most influential, and at the same time incompatible offices, 
in the same person, which is forbidden by the laws and by sound policy, exists 
especially for the benefit of the former class; and that two- thirds of the persons 
included in the last commission of the peace issued in the province are apparently 
of British or foreign origin, and one-third only of French origin. 

76. Resolved, That this partial and abusive practice of bestowing the great 
majority of official places in the province on those only who are least connected 
with its permanent interests, and with the mass of its inhabitants, has been 
most especially remarkable in the judicial department, the judges for the three 
great districts having, with the exception of one only in each, been systematically 
chosen from that class of persons, who, being born out of the country, are the 
least versed in its laws, and in the language and usages of the majority of its 
inhabitants; that the result of their intermeddling in the politics of the country, 
of their connexion with the Members of the Colonial Administration, and of 
their prejudices in favour of institutions foreign to and at variance with those 
of the country, is that the majority of the said judges have introduced great 
irregularity into the general system of our jurisprudence, by neglecting to ground 
their decisions on its recognized principles ; and that the claini laid by the said 
judges to the power of regulating the forms of legal proceedings in a manner 
contrary to the laws, and without the interference of the legislature, has frequently 
been extended to the fundamental rules of the law and of practice; and that in 
consequence of the same system, the administration of the criminal law is partial 
and uncertain, and such as to afford but little protection to the subject, and has 
failed to inspire that confidence which ought to be its inseparable companion. 

77. Resolved, That in consequence of their connexion with the members of 
the Provincial Administrations, and of their antipathy to the country, some 
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of the said judj^es have, in violation of the laws, attempted to abolish the use 
in the courts of law of the language spoken by the majority of the inhabitants 
of the country, which is necessary to the free action of the laws, and forms a 
portion of the usages guaranteed to them in the most solemn manner by the law 
of nations and by statutes of the British Parliament. 

78. Resolved, That some of the said judges, through partiality for political 
purposes, and in violation of the criminal law of England as established in this 
country, of their duty and of their oath, have connived with divers law officers 
of the Crown, acting in the interest of the Provincial Administration, to allow 
the latter to engross and monopolize all criminal prosecutions of w'hat nature 
soever, without allowing the private prosecutor to intervene or be heard, or 
any advocate to express his opinion as amicus curiae^ when the Crown officers 
opposed it; that in consequence of this, numerous prosecutions of a political 
nature have been brought in the courts of law by the Crown officers against 
those whose opinions were unfavourable to the Administration for the time 
being; while it was impossible for the very numerous class of His Majesty’s 
subjects to which the latter belonged to commence with the slightest confidence 
any prosecution against those who, being i)rotected by the Administration, and 
having countenanced its acts of violence, had been guilty of crimes or misde- 
meanors; that the tribunals aforesaid have, as far as the persons composing 
them are concerned, undergone no modification whatever, and inspire the same 
fears for the future. 

79. Resolved, That this House, as representing the people of this province, 
possesses of right, and has exercised within this province when occasion has 
required it, all the powers, privileges and immunities claimed and possessed by 
the Commons House of Parliament in the kingdom of Great Britain and Ireland. 

80. Resolved, That it is one of the undoubted privileges of this House to 
send for all persons, papers and records, and to command the attendance of all 
persons, civil or military, resident within the province, as witnesses in all in- 
vestigations which this House may deem it expedient to institute ; and to require 
such witnesses to produce all papers and records in their keeping, whenever it 
shall deem it conducive to the public good to do so. 

81. Resolved, That as the grand inquest of the province, it is the duty of this 
House to inquire concerning all grievances, and all circumstances which may 
endanger the general welfare of the inhabitants of the province, or be of a nature 
to excite alarm in them with regard to their lives, their liberty, and their property, 
to the end that such representations may be made to our Most Gracious Sovereign, 
or such legislative measures introduced, as may lead to the redress of such 
grievances, or tend to allay such alarm; and that far from having a right to 
impede the exercise of these rights and privileges, the Governor-in-chief is deputed 
by his Sovereign, is invested with great powers, and receives a large salary, 
as much for defending the rights of the subject and facilitating the exercise of 
the privileges of this House, and of all constituted bodies, as for maintaining 
the prerogatives of the Crown. 

82. Resolved, That since the commencement of the present session, a great 
number of petitions relating to the inffnite variety of objects connected with the 
public welfare, have been presented to this House, and many messages and 
important communications received by iti both from His Majesty’s Government 
in England and from His Majesty’s Provincial Government; that many bills 
have been introduced in this House, and many important inquiries ordered by 
it, in several of which the Governor-in-chief is personally and deeply implicated ; 
that the said petitions from our constituents, the people of all parts of this 
province ; the said communications from His Majesty’s Government in England 
and from the Provincial Government; the said bills already introduced or in 
preparation ; the said inquiries commenced and intended to be diligently prose- 
cuted, may and must necessitate the presence of numerous witnesses, the pro- 
duction of numerous papers, the employment of numerous clerks, messengers 
and assistants, and much printing, and lead to inevitable and daily disburse- 
ments, forming the contingent expenses of this House. 

83. Resolved, That from the year 1792 to the present, advances had constantly 
been made to meet these expenses, on addresses similar to that presented this 
year by this House to the Governor-in-chief, according to the practice adopted 
by the House of Commons ; that an address of this kind is the most solemn vote 
of credit which this House can pass, and that almost the whole amount of a sum 
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exceeding £277,000 has been advanced on such votes by the predecessors of his 
Excellency the Governor-in-chief, and by himself (as he acknowledges by his 
message ^ of the 18th January, 1834), without any risk having ever been incurred 
by any other governor on account of any such advance, although several of them 
have had differences, attended by violence and injustice on Iheir part, with the 
House of Assembly, and without their apprehending that the then next Parlia- 
ment would not be disposed to make good the engagements of the House of 
Assembly for the time being; and that this refusal of the Governor-in-chief, in 
the present instance, essentially impedes the despatch of the business for which 
the Parliament was called together, is derogatory to the rights and honour of 
this House, and forms another grievance for which the present administration 
of this province is responsible. 

84. Resolved, That besides the grievances and abuses before mentioned, there 
exist in this province a great number of others (a part of which existed before 
the commencement of the present administration, which has maintained them, 
and is the author of a portion of them), with regard to which this House reserves 
to itself the right of complaining and demanding reparation, and the number 
of which is too great to allow of their being enumerated here: that this House 
points out, as among that number, 

Istly. The vicious composition and the irresponsibility of the Executive 
Council, the members of which are at the same time judges of the Court of 
Appeals, and the secrecy with which not only the functions, but even the names 
of the members of that body have been kept from the knowledge of this House, 
when inquiries have been instituted by it on the subject. 

2dly. The exorbitant fees illegally exacted in certain of the public oflices, 
and in others connected with the judicial department, under regulations made 
by the Executive Council, by the judges, and by other functionaries usurping 
the powers of the legislature. 

3dly. The practice of illegally calling upon the judges, to give their opinions 
secretly on questions which may be afterwards publicly and contradictorily 
argued before them ; and the opinions themselves so given by the said judges, 
as political partlzans, in opposition to the laws, but in favour of the administra- 
tion for the time being. 

4thly. The cumulation of public places and ofTices in the same persons, and the 
efforts made by a number of families connected with the administration, to 
perpetuate this state of things for their own advantage, and for the sake of 
domineering for ever, with interested views and in the spirit of party, over the 
people and their representatives. 

5thly.2 The intermeddling of members of the Legislative Councils in the 
election of the representatives of the people, for the purpose of influencing and 
controlling them by force, and the selection frequently made of returning officers 
for the purpose of securing the same partial and corrupt ends ; the interference 
of the present Governor-in-chief himself in the said elections; his approval of 
the intermeddling of the said legislative councillors in the said elections; the 
partiality with which he intervened in the judicial proceedings connected with 
the said elections, for the purpose of influencing the said proceedings, in a manner 
favourable to the military power and contrary to the independence of the judicial 
power ; and the applause which, as commander of the forces, he bestowed upon 
the sanguinary execution of the citizens by the soldiery. 

6thly. The interference of the armed military force at such elections, through 
which three peaceable citizens, whose exertions were necessary to the support 
of their families, and who were strangers to the agitation of the election, were 
shot dead in the streets; the applause bestowed by the Governor-in-chief and 
Commander of the Forces on the authors of this sanguinary military execution 
(who had not been acquitted by a petty jury) for the firmness and discipline 
displayed by them on that occasion. 

^ 7thly. The various faulty and partial systems which have been followed ever 
since the passing of the Constitutional Act, with regard to the management of 
the waste lands in this province, and have rendered it impossible for the great 
niajority of the people of the country to settle on the said lands ; the fraudulent 
and illegal manner in w'hich, contrary to His Majesty’s instructions. Governors, 
Legislative and Executive Councillors, Judges and subordinate officers have 
appropriated to themselves large tracts of the said lands; the monopoly of an 

* See Ohiistie, iii, p. ®31. ■ Folr the histoiy, see Obzistic, iii, ch. xxxii fl. 
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exiensive portion of the said lands in the hands of speculators residing in England, 
with which the province is now threatened ; and the alarm generally felt therein 
with regard to the alleged participation of His Majesty's Government in this 
scheme, without its having deigned to re>assure his faithful subjects on this 
head, or to reply to the humble address to His Majesty adopted by this House 
during the last session. 

8thly. The increase of the expenses of the Government without the authority 
of the Legislature, and the disproportion of the salaries paid to public function- 
aries for the services performed by them, to the rent of real property, and to 
the ordinary income commanded by the exertions of persons possessing talent, 
industry and economy equal to, or greater than those of the said functionaries. 

Othly. The want of all recourse in the courts of law on the part of those who 
have just and legal claims on the Government. 

lOthly. The too frequent reservation of bills for the signification of His 
Majesty's pleasure, and the neglect of the Colonial-office to consider such bills, 
a great number of which have never been sent back to the province, and some 
of which have even been returned so late that doubts may be entertained as to 
the validity of the sanction given to them; a circumstance which has introduced 
irregularity and uncertainty into the legislation of the province, and is felt by 
this House as an impediment to the re-introduction of the bills reserved during 
the then preceding session. 

llthly. The neglect on the part of the Colonial-office to give any answer to 
certain addresses transmitted by this House on important subjects ; the practice 
followed by the administration of communicating in an incomplete manner, and 
by extracts, and frequently without giving their dates, the despatches received 
from time to time on subjects which have engaged the attention of this House ; 
and the too frequent references to the opinion of His Majesty's Ministers in 
England, on the part of the provincial administration, upon points which it is 
in their power and within their province to decide. 

12thly. The unjust retention of the college at Quebec, which forms part of 
the estates of the late Order of Jesuits, and which from a college has been trans- 
formed into a barrack for soldiers; the renewal of the lease of a considerable 
portion of the same estates, by the provincial executive, in favour of a member 
of the Legislative Council, since those estates were returned to the Legislature, 
and in opposition to the prayer of this House, and to the known wishes of a great 
number of His Majesty’s subjects to obtain lands there, and to settle them ; and 
the refusal of the said executive to communicate the said lease, and other in- 
formation on the subject, to this House. 

ISthly. The obstacles unjustly opposed by the executive, friendly to abuses 
and to ignorance, to the establishment of colleges endowed by virtuous and 
disinterested men, for the purpose of meeting the growing desires of the people 
for the careful education of their children. 

I4thly. The refusal of justice with regard to the accusations brought by this 
House, in the name of the people, against judges, for flagrant acts of malversation, 
and for ignorance and violation of the law. 

15thly. The refusals on the part of the governors, and more especially of the 
present Governor-in-chief, to communicate to this House the information asked 
for by it, from time to time, and which it had a right to obtain, on a great number 
of subjects connected with the public business of the province. 

16thly. The refusal of His Majesty's Government to reimburse to the province 
the amount for which the late Receiver-general was a defaulter, and its neglect 
to enforce the recourse which the province was entitled to against the property 
and person of the late Receiver-general. 

85. Resolved, That the facts mentioned in the foregoing resolutions, demon- 
strate that the laws and constitutions of the province have not, at any period, 
been administered in a manner more contrary to the interests of His Majesty’s 
Government, and to the rights of the people of this province, than under the 
present administration, and render it necessary that his Excellency Matthew 
Lord Aylmer, of Balrath, the present Governor-in-chief of this province, be 
formally accused by this House, of having, while acting as Governor, in con- 
tradiction to the wishes of the Imperial Parliament, and to the instructions he 
may have received, and against the honour and dignity of the Crown, and the 
rights and privileges of this House and the people whom it represents, so recom- 
posed the Legislative Council as to augment the dissensions which rend this 
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colony; of having seriously impeded the labours of this House, acting as the 
grand inquest of the country; of having disposed of the public revenue of the 
province, against the consent of the Representatives of the people, and in viola- 
tion of the law and constitution; of having maintained existing abuses, and 
created new ones ; of having refused to sign a writ for the election of a repre- 
sentative to fill a vacancy which had happened in this House, and to complete the 
number of representatives established by law for this province; and that this 
House expects from the honour, patriotism and justice of the reformed Parlia- 
ment of the United Kingdom, that the Commons of the said Parliament will 
bring impeachments, and will support such impeaehments before the House of 
Lords against the said Matthew Lord Aylmer, for his illegal, unjust and uncon- 
stitutional administration of the government of this province ; and against such 
of the wicked and perverse advisers who have misled him, as this House may 
hereafter accuse, if there be no means of obtaining justice against them in the 
province, or at the hands of His Majesty’s Executive Government in England. 

86. Resolved, That this House hopes and believes, that the independent 
members of both Houses of the Parliament of the United Kingdom will be 
disposed, both from inclination and from a sense of duty, to support the accusa- 
tions brought by this House, to watch over the preservation of its rights and 
privileges which have been so frequently and violently attacked, more especially 
by the present administration; and so to act, that the people of this province 
may not be forced by oppression to regret their dependence on the British Empire, 
and to seek elsewhere a remedy for their afflictions. 

87. Resolved, That this House learned, with gratitude, that Daniel O’Con- 
nell, Esq., had given notice in the House of Commons in July last, that during 
the present Session of the Imperial Parliament, he would call its attention to 
the necessity of reforming the Legislative and Executive Councils in the two 
Canadas ; and that the interest thus shown for our own fate by him whom the 
gratitude and blessings of his countrymen have, with the applause of the whole 
civilized world, proclaimed Great and Liberator, and of whom our fellow- 
countrymen entertain corresponding sentiments, keeps alive in us the hope 
that through the goodness of our cause and the services of such a friend, the 
British Parliament will not permit a minister, deceived by the interested repre- 
sentations of the provincial administration and its creatures and tools, to exert 
(as there is reason from his despatches to apprehend that he may attempt to do,) 
the highest degree of oppression, in favour of a system which in better times he 
characterized as faulty, and against subjects of His Majesty who are apparently 
only known to him by the great patience with which they have waited in vain 
for promised reforms. 

88. Resolved, That this House has the same confidence in Joseph Hume, Esq., 
and feels the same gratitude for the anxiety which he has repeatedly shown for 
the good government of these colonies, and the amelioration of their laws and 
constitutions, and calls upon the said Daniel O’Connell and Joseph Hume, 
Esqrs., whose constant devotedness was, even under a tory ministry, and before 
the reform of Parliament, partially successful in the emancipation of Ireland, 
from the same bondage and the same political inferiority with which the com- 
munications received from the Colonial Secretary during the present session 
menace the people of Lower Canada, to use their efforts that the laws and con- 
stitution of this province may be amended in the manner demanded by the people 
thereof; that the abuses and grievances of which the latter have to complain 
may be fully and entirely redressed; and that the laws and constitution may 
be hereafter administered in a manner consonant with justice, with the honour 
of the Crown and of the people of England, and with the rights, liberties and 
privileges of the people of this province, and of this House by which they are 
represented. 

89. Resolved, That this House invites the members of the minority of the 
Legislative Council who partake the opinions of the people, the present members 
of the House of Assembly, until the next general election, and afterwards all 
the members then elected, and such other persons as they may associate with 
them, to form one committee or two committees of correspondence, to sit at 
Quebec and Montreal in the first instance, and afterwards at such place as they 
shall think proper ; the said committees to communicate with each other, and 
with the several local committees which may be formed in different parts of 
the province, and to enter into correspondence with the Hon. Denis Benjamin 

V 
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Viger, the agent of this province in England, with the said Daniel O'Connell 
and Joseph Hume, Esqrs., and with such other members of the House of Lords 
or of the House of Commons, and such other persons in the United Kingdom of 
Great Britain and Ireland, as they may deem expedient, for the purpose of 
supporting the claims of the people of this province and of this House ; of furnish- 
ing such information, documents and opinions as they may think adapted to 
make known the state, wishes and wants of the province ; the said committees 
also to correspond with such persons as they shall think proper in the other 
British colonies, which are all interested, that the most populous of their sister 
colonies do not sink under the violent attempt to perpetuate the abuses and evils 
which result as well from the vices of its constitution as from the combined 
malversation of the administrative, legislative and judicial departments, out of 
which have sprung insult and oppression for the people, and, by a necessary 
consequence, hatred and contempt on their part for the provincial government. 

90. Resolved, That the Honourable Denis Benjamin Viger be requested to 
remain at the seat of His Majesty's Government, at least during the present 
session of the Imperial Parliament, to continue to watch over the interests of 
the province with the same zeal and the same devotedness as heretofore, without 
suffering himself to be discouraged by mere formal objections on the part of 
those who are unwilling to listen to the complaints of the country. 

91. Resolved, That the fair and reasonable expenses of the said two Com- 
mittees of Correspondence, incurred by them in the performance of the duties 
entrusted to them by this House, are a debt which it contracts towards them ; 
and that the representatives of the people are bound in honour to use all constitu- 
tional means to reimburse such expenses to the said Committee, or to such 
persons as may advance money to them for the purposes above mentioned. 

92. Resolved, That the message from his Excellency the Governor-in-chief, 
received on the 13th of January last, and relating to the writ of election for the 
county of Montreal, with the extract from a despatch which accompanied it, 
the message from the same, received the same day, and relating to the Supply 
Bill, and the message from the same, received on the 14th January last, with 
the extract from a despatch which accompanied it, be exi)unged from the 
journals of this House. ^ 


LXXXIV 

THE CONSTITUTIONAL ASSOCIATION OF QUEBEC (1834), and the 
objects for which it has been formed. 

[Trans. : Christie, op. cit vol. iv.] 

****** 

The object of the Constitutional Association of Quebec will be, — 

By constitutional means, — 

1st. To obtain for persons of British and Irish origin, and others His Majesty’s 
subjects laboring under the same privation of common rights a fair and reason- 
able proportion of the representation in the Provincial Assembly. 

2nd. To obtain such reform in the system of judicature and the administration 
of justice as may adapt them to the present state of the Province. 

3rd. To obtain such a composition of the Executive Council as may impart 
to it the efficiency and weight which it ought to possess. 

4th. To resist any appointment of members of the Legislative Council other- 
wise than by the Crown, but subject to such regulations as may ensure the ap- 
pointment of lit persons. 

5th. To use every effort to maintain the connexion of this colony with the 
parent state, and a just subordination to its authority. 

6th. To assist in preserving and maintaining peace and good order throughout 
the Province, and ensuring the equal rights of His Majesty's subjects of all 
classes. 

Now WE, whose names are undersigned, taking the premises into our serious 
consideration, do hereby form ourselves into a Constitutional Association for the 
purposes stated in the foregoing declaration, and for mutual support in the 
discharge of the duties of our allegiance to His Majesty, as lawful Sovereign of 

* For the meesage of January 13, see Ohriatie, iii, p. 524; for that of January 14, see No. LXXZIl. 
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the United Kingdom of Great Britain and Ireland, and of this Province, de- 
pendent on and belonging to the said Kingdom. 

Declaring that we wish for no preferences or advantages over our fellow- 
subjects of whatever national origin, nor for any infringement of the rights, laws, 
institutions, privileges and immunities, civil or religious in which those of French 
origin may be peculiarly interested, and to which they are entitled, or which 
tliey enjoy under the British government and the established constitution; 
desiring merely for ourselves the enjoyment of equal rights with our fellow- 
subjects, and that permanent peace, security and freedom for our persons, 
opinions, property and industry which arc the common rights of British subjects. 

And in furtherance of the purposes aforesaid, to the utmost of our power, we 
hereby pledge ourselves to each other and to our fellow-subjects throughout the 
Empire. 


LXXXV 

AN ADDRESS BY THE CONSTITUTIONALISTS OF MONTREAL 
TO MEN OF BRITISH OR IRISH ORIGIN, 1834 
[Trans. : Christie, op. ciL] 

Fellow Countrymen, 

Engaged in a contest, the result of which must be felt throughout the Provinces 
of British America, we, your oppressed brethren of Montreal, solicit your atten- 
tion to a brief and temperate exposition of our principles and grievances. 

Connected with you by identity of origin, by community of feeling, by national 
recollections, and by one common interest, in this the hour of danger we look 
to you for support. 

The population of Lower Canada, heterogeneous in its character, comprehends 
two distinct classes — a majority of French, and a minority of British descent — 
governed by feelings and attachments widely differing from each other; the 
causes which have produced that division may be generally known. 

The want of education among the French majority, and their consequent 
inability to form a correct judgment of the acts of their political leaders, have 
engendered most of our grievances. The extent of that ignorance may be 
collected from the facts, that within the last few years in each of two Grand 
Juries of the Court of King’s Bench for the district of Montreal, selected under 
a provincial law, from among the wealthiest inhabitants of the rural parishes, 
there was found but one person competent to write his name ; and that trustees 
of schools are specially permitted, by statute, to affix their crosses to their school 
reports. 

The political information of that part of the Canadian population engaged in 
agricultural pursuits is therefore derived exclusively from the few educated 
individuals scattered among them, who speak the same language, and who 
possess the means of directing public opinion, exempted from those salutary 
checks which education alone can bestow. 

The persons who wield this mighty power are, generally speaking, seigniors, 
lawyers and notaries, of French extraction, all of whom as will be shown here- 
after, have a direct and selfish interest in maintaining a system of feudal law, 
injurious to the country, and bearing with peculiar severity on British interests. 

Our endeavours to procure relief have been represented as an overt attack 
upon the customs and institutions of the Province; national prejudices have 
been called into action, national feelings excited, and a French majority, ignorant 
of the nature of the contest, is now arrayed against a British minority. 

Passing by the petty vexations of the feudal tenure, such as the seignior s 
right to call for the title deeds of every vassal; his exclusive right of grinding 
the grain of his seigniory ; his right to assume any property within the limits 
of his seigniory, on reimbursing to the purchaser the cost of his acquisition ; and 
other claims of a servile and arbitrary character incident to feudal law; we 
proceed to the subject of the more grievous burdens by which we are oppressed. 

Throughout the seigniories of Lower Canada, within the limits of which are 
comprised the cities of Montreal and Quebec, upon the sale of real property the 
feudal Lord extracts from the purchaser a fine, equal to one-twelfth part of the 
price — a claim which recurs with each successive sale; thus every person who 
clears, or otherwise improves a farm, erects a- building either in town or country , 

Ur2 
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or invests capital in landed estate, bestows one-twelfth of his outlay on the 
seignior, whenever the property is brought to sale. 

This odious law, so injurious in its effects, readily explains why this fine Pro- 
vince, although richly endowed by nature, is so far surpassed in the career of 
improvement by neighboring Provinces and States. 

From the want of a bill for the registration of acquisition of real property, the 
validity of a title cannot be ascertained except by a course of expensive pro- 
ceedings through Courts of Law, but secret incumbrances may still exist, un- 
affected by that procedure, for whose discovery no means are afforded ; hence 
the difficulty of borrowing money on mortgage, and the frequent seizure and 
forced sale of real estate. 

The profits which accrue to the seignior from this state of things are obvious ; 
and the interest of the French lawyer and notary in maintaining a system of 
law that fosters litigation and produces corresponding expense is equally in- 
telligible. 

Such are the considerations which govern a party exercising a paramount 
influence in the House of Assembly: and thus it is that British liberality which 
conferred upon the French population the elements of free government has been 
perverted by designing and interested individuals to the means of retaining laws 
adverse to national prosperity and to the spirit of free institutions. 

The repugnance of Britons to a slavish and antiquated system of feudal juris- 
prudence has drawn upon them the undisguised hostility of the French party ; 
an hostility which has been manifested by attempts even of a legislative character 
to check emigration from the British Isles, and to prevent a permanent settle- 
ment in the Province of that class of His Majesty’s subjects, whom they have 
invidiously described as of “ British or Foreign origin.” 

The most prominent of these enactments, and the most unjust, is the imposi- 
tion of a tax on British emigrants, and British emigrants only, in violation of 
the most sacred rights we inherit from our fathers, and contrary to the best 
interests of the Province. 

They have denounced, as a mischievous monopoly, a Land Company, estab- 
lished for the purpose of settling, with a British population, lands which, by 
their distance from a market and want of roads, would otherwise be inaccessible 
to individual enterprise ; wilfully overlooking the fact, that the immense tracts 
of land still held by the Crown, and offered for sale, in small parcels, at low rates, 
secure the advantages of competition, and will prevent the Company from 
using the privileges to the detriment of the community. 

In the formation of counties for the election of representatives, the townships, 
which are held by the tenure of free and common soccage, and are therefore 
the natural resort of British settlers, have been divided into counties, according 
to the actual population, without making any provision for their future growth, 
although the territory thus parcelled out is of much larger extent than the French 
seigniories ; so that were the respective sections of the Province peopled in pro- 
portion of their productive powers, a majority of British constituents would 
return a minority of representatives. 

They have excluded co-tenants and co-proprietors from the elective franchise, 
as being generally Britons, whilst to co-heirs, as being chiefly French, the right 
of voting has been carefully secured. 

The qualification of magistrates, of militia officers and of jurors, is made to 
depend upon real estate ; the possession of which, in properties of limited value, 
is generally confined to Canadians, whilst Britons, whose capitals are more 
commonly embarked in commercial and manufacturing pursuits, are virtually 
debarred from those offices and public trusts; thus confining our liberties to the 
discretion of a body of men, the greater number of whom are devoid of education, 
and have been taught to regard Britons as their natural enemies. 

Their abuse of power and contempt of enlightened public opinion, (confident 
in the support of an unlettered French majority,) are exemplified by their pro- 
ceedings in the House of Assembly. We have seen Mr. Christie ^ expelled from 
successive Parliaments, despite the remonstrances of the disfranchised electors 
of Gasp6, and contrary to every principle of a representative government — Mr. 
Mondelet expelled by a forced construction of an illegal resolution, a construc- 
tion, from which the framer of the resolution declared his dissent; and contrary 

^ Christie gives a full account of his expulsion, etc., in his History, For the Mondelet case and the 
Montreal riot, see No. LXXXUI, Sections 63 and 84. 
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to the precedent in the case of Mr. Panet who under like circumstances, was 
permitted to retain his seat — ^The West Ward of Montreal, containing a majority 
of independent British electors, disfranchised for two years — ^a pretended enquiry 
into the melancholy riot of the 21st of May, 1832, where individuals were pro- 
nounced guilty before the examination of a single witness ; and where, in violation 
of a solemn pledge, and of common Justice, the evidence for the prosecution was 
sent forth to the world without any evidence having been received in defence — 
public monies misapplied under resolutions of the Assembly, without the assent 
of the co-ordinate branches of the legislature — the contingent expenses of the 
Assembly charged with a salary to Mr. Viger, originally of £1000, but gradually 
increased to £1700 per annum — a sum so disp)roportionate to the services ren- 
dered, as to justify the conclusion, that the vote itself was a convenient pretext 
for the secret misapplication of Provincial funds and, their daring contempt 
of all public and constitutional principles during the last session, and on the eve 
of a dissolution, in attempting to commit a new Parliament to the reimburse- 
ment of the expenses attendant upon the convening of public meetings through- 
out the Province, avowedly for the purpose of influencing the general election. 

The laws governing commercial transactions introduced from France, remain 
as they were at the conquest. Applications to the Assembly for a bankrupt law, 
and other modifications of the existing jurisprudence, suited to the altered cir- 
cumstances of the country, have been uniformly neglected, and we continue 
subjected to the uncertain and ill defined provisions of a body of laws long since 
repudiated in that France, whence it was originally derived. 

The provincial banks called into existence by acts of the Provincial Legislature, 
and by the terms of their charters, compelled annually to exhibit statements of 
their affairs, have been openly denounced by Mr. Papineau, late Speaker of the 
Assembly, and organ of the French party, from no other possible motive than a 
desire to inflict injury upon commerce, and consequently on Britons, by whom 
the commerce of the country is chiefly conducted. 

The same individual has publicly recommended to the French party to abstain 
from all intercourse with Britons: an advice which has been acted upon to a 
considerable extent. 

Not satisfied with the powers with which they are constitutionally invested, 
the French party in the Assembly have been incessantly occupied in attempting 
to arrogate to themselves supremacy in the concerns of the Province. 

Their refusal to pass laws, except of temporary duration, has involved in 
uncertainty important interests which would require to be regulated by per- 
manent enactments. 

Their claim to pass in review the salaries of all public oflicers by an annual 
Civil List, voted by items, would, if acceded to, lead to a disorganization of 
government, and ultimately render the Judges and other public functionaries, 
the instruments of their political animosities. 

The Legislative Council, a body appointed by the Crown, and where alone 
British interests are fairly represented, they are endeavouring to rejflace by an 
elective Council, which, returned by the same constituency, must, from necessity, 
be in all respects a counterpart of the Assembly ; a measure which would remove 
the barriers that defend us against French tyranny, and give to a majority, hostile 
to British interests, a power that would be employed to sever the connexion 
between Canada and the Empire. 

Our opposition to this extension of the elective principle, dictated by preserva- 
tion, has been falsely represented as an opposition to liberal institutions. Ac- 
customed to see in the neighboring States the mild toleration of equal laws, 
and a constitution in its essential features approximating to our own, we are 
not of those who startle with alarm at the name of a republic, or view their 
institutions with jealousy or distrust. With sentiments of generous pride, we 
recognise the lineaments of kindred blood and national character. Sensible of 
the benefits derived from our connexion with the parent state, and ardently 
attached to the land of our fathers, we view with grief and indignation, proceed!* 
irigs, which, if not successfully resisted, will leave us no choice between a change 
which we deprecate, and a submission to French oppression. 

It were an insult to the understanding to dwell upon public opinion, as ex- 
pressed by a population destitute of the advantages of education, as a mass^ of 
the French population in this Province has been shewn to be, and we regard with 
blended feelings of indignation and contempt, the affectation of the leaders of 
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the French party, of the character of liberals and reformers, whilst they have 
sedulously fostered a system of feudal. exactions and feudal servitude, which 
invest a privileged class with more arbitrary rights than the nobility of England, 
without the plea of hereditary claims to legislative honors. 

Numbering in our ranks many who, both in Britain and in Ireland, were 
foremost in the cause of reform ; independent in our principles ; unconnected with 
odlce ; of all classes and of all creeds ; bound together by the endearing recollection 
of a common origin, and the powerful sentiment of a common danger, we are 
prepared to resist to the uttermost the efforts of a party, which, under the 
specious guise of popular institutions, would sever wisdom from power, and 
respect from intelligence, and consign us to unendurable bondage. 

Cherishing sentiments of becoming respect for His Majesty's government, and 
correctly appreciating its many efforts to advance our prosperity, the task we 
have undertaken to perform requires, nevertheless, that we should explicitly 
declare our opinion, that the evils which oppress us have been aggravated by 
the various and temporising policy of successive administrations. 

The destinies of this important. Province have been confided to Colonial Secre- 
taries, ignorant of the state of parties in the Colony. Entering upon olhce 
without a competent knowledge of our affairs; relying for information upon a 
House of Assembly, constituted as that body has been shewn to be ; alternately 
making unwise concessions or attempting to enforce unwise principles, and not 
unfrequently retiring from oince at a time when experience would have enabled 
them to act with becoming judgment and decision, the tendency of their measures 
has been to compromise the dignity of the Home Government and to confer 
a sanction upon the pretensions by which our interests are assailed. 

We are not insensible to the just grounds of complaint arising from the in- 
efficiency of the Executive Council, and the feeble claims which that body 
possesses to the confidence of the community. 

We cannot recognize just principles of government in calling to a seat in one 
of the Councils, a clerk or subordinate officer of the other; and although the 
Legislative Council, as at present constituted, commands our respect as possess- 
ing a majority of independent members, we consider that it yet contains too 
many persons holding dependent situations under the Crown and liable to be 
acted upon by undue influence. 

The accumulation of offices in the family and connection of a leading member 
of the Legislative Council, deserves to be held up to public reprehension. 

The irresponsible manner in which the Land Granting Department is con- 
ducted, the salary disproportioned to the duties performed, which is attached 
to the ofRce, and other abuses connected with the Woods and Forests, demand 
revision. 

To the redress of these abuses, and to all other reforms, based upon just 
principles, we offer the most strenuous support, and we, deliberately and with 
confidence submit this exposition of our principles and grievances, in order that 
our fellow-countrymen may be enabled to judge of the sincerity of the respective 
parties in the Province, by contrasting professions with facts. 

The subject of this address cannot fail to suggest important reflections con- 
nected with the social and political relations of the country. Of what the future 
will disclose we can offer no conjecture. Recent events have roused us to a sense 
of impending danger, and the British and Irish population of Lower Canada 
are now united for self-preservation, animated by a determination to resist 
measures, which, if successful must end in their destruction. Shall we, in this, 
the country of our adoption, be permitted to find a home ? or shall we bo driven 
from it as fugitives? 

Strong in the sympathies of our fellow countrymen in the Sister Provinces, 
injury cannot be inflicted upon us, without affecting them; and the French 
party may yet be taught, that the majority upon which they count for success, 
will, in the hour of trial, prove a weak defence against the awakened energies of 
an insulted and oppressed people. 

By order of the Committee appointed at a public meeting of the inhabitants 
of Montreal, held on the 20th of November, 1834. 

(Signed) John Molson, Jun. 
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LXXXVI 

THE SEVENTH REPORT ON GRIEVANCES, 1835 

[Trans.: Reports on Grievances, House of Assembly, Upper Canada, 
Toronto, 1835.] 

To the Honorable the Commons House of Assembly, 

The Select Committee on Grievances, to whom were referred the Despatch of 
Lord Viscount Goderich, His Majesty’s Principal Secretary of State for the 
Colonies, of date the 8th of November, 1832, with the Message of His Excellency 
the Lieutenant Governor, and several letters, petitions, and other Documents 
which had been addressed by William Lyon Mackenzie, Esquire, to the Secretary 
of State, accompanying the same — the Message of His Excellency the Lieutenant 
Governor in reply to the address of the House of Assembly for information con- 
cerning the dismissal and re-appointment to office of Mr. Solicitor General 
Hagerman, the appointment of Mr. Jameson as Att’y General in the room of 
Mr. Boulton, and relative to the expulsion of the said William Lyon Mackenzie 
from the House of Assembly in a former Parliament — and certain other messages, 
petitions and documents on various subjects of grievance and public and private 
wrong — have, in obedience to the orders of the House, made some enquiry on 
the several subjects referred to them, and agreed to the following Report: 

In 1828, a Select Committee of the House of Commons ^ enquired into the 
causes of those embarrassments and discontents which had for many years 
prevailed in the Canadas. This Committee conclude their report by stating their 
anxiety “ to record their complete conviction that neither the suggestions they 
“have presumed to make, nor any other improvement in the Laws and Con- 
“ stitutions of the Canadas, will be attended with the desired effect, unless an 
“impartial, conciliatory and constitutional system of government be observed 
“ in these loyal and important Colonies.” 

Last summer another Committee of the House of Commons entered upon an 
investigation of the causes of Canadian discontents, but confined their enquiries 
to the Lower Province, the Right Honorable E. G. Stanley having under great 
misapprehension assured the House that the utmost harmony prevailed between 
the Lieutenant Governor and the Council and Assembly of this Colony. 

Your Committee respectfully submit the results of their enquiry, together 
with the evidence. If it shall appear to the House that there is just cause of 
complaint, and that the government has not exerted its Constitutional powers to 
remedy the evils from which the people desire relief, the course to be pursued 
is to address the Throne, stating their grievances and praying redress. If, on 
the other hand, the House shall be of opinion that the government is administered 
impartially, with sound discretion and a single eye to the general welfare; that 
its olTicers and ministers enjoy the public confidence and worthily discharge 
their various duties, there can be no doubt but that the Representatives of the 
people will mark their approbation of their conduct by cheerfully placing in 
their hands the small Annual Grant, which in name, more than reality, indicates 
a popular influence in the government. 

The almost unlimited exf.ent of the patronage of the Crown, or rather of the 
Colonial Minister for the time being and his advisers here, together with the 
abuse of that patronage, are the chief sources of Colonial discontent. Such is 
the patronage of the Colonial Office that the granting or withholding of supplies 
is of no political importance unless as an indication of the opinion of the country 
concerning the character of the government, which is conducted upon a system 
that admits its officers to take and apply the funds of the Colonists without any 
legislative vote whatever. ... j 

Some years ago the people of the County of York held a meeting and petitioned 
for the redress of Grievances; their memorial was transmitted by W. W. Bald- 
win, Esq. the Chairman of the meeting, to the Right Honorable E. G. Stanley, 
and his advice requested as to the means of redress, which he most willingly 
gave. His autograph letter in reply, from which the following is an extract, 
is appended to Dr. Baldwin’s evidence given before Your Committee. 

» See No. LXXVI. 
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(Extract.) 

“Upon the subject of the Legislative Council, which I do not hesitate to say, 
“ (without any disrespect to or reflection upon the individuals who compose it 
“ is at the root of all the evils complained of in both Provinces). Upon the ex- 
“elusion of the Judges, with the single exception of the Chief Justice, from all 
“ interference in political business — and upon the necessity of introducing some 
“alteration into the present Jury system — the three most important points of 
“ your petition, you will And that the opinion of the Committee entirely concurs 
“ with yoursy and that opinion I am disposed to support to the utmost of my 
“ power.” 

Mr. Stanley adds that the Constitutional remedy is “open to the people of 
“addressing for the removal of the advisors of the Crown, and refusing supplies.” 

The patronage of the Crown, as now exercised in this Province, includes the 
payments of gifts, salaries, pensions, and retired allowances to the Clergy of the 
Methodist, Presbyterian, Protestant Episcopal & Roman Catholic orders, and 
to nearly the whole of the civil oflicers of the government, including Sheriffs, 
Collectors of Excise and Customs Revenue, Coroners, Justices of the Peace, 
Commissioners of the Court of Requests, the heads of the several departments 
and all in subordinate stations under them; to Judges of the District and Surro- 
gate Courts, Registrars of Conveyances, Wills, &c.. Commissioners of Customs, 
Clerks of the Peace, &c. &c. These oflicers hold their several situations only 
during the pleasure of the Crown. The Royal patronage also embraces the 
judicial establishment, many pensions, the nomination of one branch of the 
Legislature, by the name of the Legislative Council, and the appointment of 
its speaker and other oflicers, — the selection of the oflicers of the House 
of Assembly — the control of the Indian Department, of King’s College, and of 
Upper Canada College, the appointment of the twelve District Boards of Educa- 
tion, and the direction of the expenditure of public monies in aid of Emigration — 
the selection of the Executive Council — ^the uncontrolled management of millions 
of Acres of public Lands — the appointment of 1500 commissioned Militia Oflicers 
— the sole control of the Military and Naval Forces — and (subject to the votes 
of the House of Commons in this case) the regulation of the whole Military and 
Naval expenditure. 

The Crown also controls the expenditure of a large annual amount of local 
taxation by its power of appointing the District Magistracy during its pleasure — 
the justices thus appointed select the District Treasurers and a large number of 
subordinate oflicers, and exercise varied and extensive civil and criminal juris- 
diction. The refusal of the bench of Magistrates of the Eastern District during 
the present Session, to render to the House an account of the receipt and ex- 
penditure of the local taxes and revenues raised from the people, and entrusted 
to the charge of these functionaries, under the authority of several acts of the 
Legislature, affords another proof that the system under which they are appointed 
requires instant revision; more especially as the complaints of the people of 
that District against magisterial peculation, as recorded on the journals, are of 
long standing. 

The Crown appoints the members of the Court of King’s Bench, and the 
Judges of that Court regulate at their discretion the tariff of fees to be paid 
therein by suitors. These judges are dependent on the Crown for such retiring 
pensions as it may see lit to award them, if any, and enabled to look forward 
with hope and expectation to the enjoyment of other oflices and situations 
within its gift, by themselves and their families. 

The Canada Company,^ the several incorporated establishments for Banking, 
Canalling and other purposes, and the Harbour, Dock & Wharf Companies, in 
nearly all cases, unite their patronage with that of the local government, and 
steadily strive to increase the influence of the Crown. 

The Post Ofllce Department,^ with about a hundred Deputy Post Masters, is 
under the sole control of the Crown — contracts are made, and all appointments 
held during its pleasure; the surplus revenue is transmitted to England. No 
detailed accounts of receipts and expenditure, have ever been laid before the 
Colonial Legislature. The rates of letter postage between the different places in 

> This company woa fonned in 1824 to parchase and settle the crown and clergy reserves of Upper 
Canada (see Gk>rdon, R. John OaU, University of Toronto Studies, 1920). 
a Consult Smith, William, A History of the Post-Office in British North America (Oambiidge, 1920). 
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the Colony, between this Colony & others— and between Upper Canada and 
England, are very extravagant. The correspondence with Europe is chiefly carried 
on via: New York, which is at once the cheapest and most expeditious route. 

Representations were made to the British Government that the Post Office 
system required revision, and a law was passed in consequence to authorise the 
several Colonies to establish Post Offices. The form of a law, such as the govern- 
ment would approve, is before the House, but its provisions are so inapplicable 
and absurd that no benefit would be derived from their enactment. A change 
for the better must be that which will give the Colonists the entire control of 
this Department in Upper Canada. 


Audit of the Public Accounts, 

The present system is altogether inefficient for ensuring the application of the 
revenue to the purposes for which it is intended to be applied. The House of 
Assembly, acting by one or more of its committees in a session, cannot examine 
the accounts and vouchers of the several public accountants, owing to the very 
complex, obscure and unsatisfactory manner in which they are furnished ; and 
as for the Executive Council, the law recognizes them not as auditors of the 
revenue, nor do they merit the public confidence as a board of audit. 

Of the grant for the roads in 1833, paid about a year ago, nearly £12,000 
entrusted to Commissioners remain yet unaccounted for. 

The grants to Canals, many thousand pounds in amount, are in general very 
imperfectly accounted for. 

The payments of Casual and Territorial Revenue, fines, forfeitures and seizures, 
are also very imperfectly accounted for, either to the country, or to the Crown 
or its ministers. 

The remedy would be a Board of Audit, the proceedings of which to be regu- 
lated by a well considered statute under a responsible government ; such a Board 
might save the country many thousands each year, but it is difficult to believe 
that any efficient means of auditing the whole provincial revenue can be provided 
by Legislative enactment, while the Legislative Council is constituted as at 
present. 

Jielurns of Accounts, &c. 

Many items of information required by the House and its Committees from 
the Government with respect to the public accounts, the receipt and expenditure 
of public monies, college and other funds, monies placed in the hands of in- 
dividuals for the payment of clergymen or the building of churches and chapels, 
&c. have as yet been withheld, and the receipts and expenditure of the post- 
office department have been very unnecessarily delayed. In most cases the • 
parties whose duty it was to compile these returns have had ample time to do 
so. In many other cases the statements required have been furnished to the 
house. The remedy for neglecting to supply returns in most cases, would be by 
a statute providing the time and manner of making them, and naming the officers 
who should render them to the Legislature; but it is well known that such an 
enactment would fail in the Council, which has an interest in preventing the 
enforcement of practical accountability to the people. 

****** 

****** 


The Despatch ofSlh Nov, 1832. 

The Despatch from Lord Viscount Goderich to Sir John Colborne, dated 
November 8th, 1832, and specially referred to your Committee, is an answer to 
the representations of about 24,500 of His Majesty’s subjects of this Province, 
transmitted to England by Mr. Mackenzie, a member of this Committee and 
the agent deputed by the Petitioners to urge their claims on the consideration 
of Government. There is an error in the Despatch, which states the number of 
Petitioners by Mr. Mackenzie at 8 or 10,000, below the true number, a sub- 
sequent letter to Mr. M. from the Colonial Office, appended to this report, corrects 
that mistake. 

Mr. Mackenzie also went to England as the Agent of about 10,000 Petitioners 
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of the several religious denominations, whose claims Mr. George Ryerson ^ was 
sent home to advocate in 1830. 

The documents referred to your Committee are very voluminous, instead, 
therefore, of reporting them, some extracts have been made to which the Des- 
patch has reference ; These selections and other correspondence with the Colonial 
Onice are appended to this report. 

The Despatch itself recommends many very valuable measures that His 
Majesty had been graciously pleased to suggest to the Government of this 
Province, and which are eminently calculated, if acted upon, to render the 
people more happy and contented, viz: — 

1. The passing of a Bill for the amendment of the Election laws. 

2. The alteration of the Charter of King's College, in such a manner as shall 
agree with the wishes of the people — (acted on this year by the Assembly.) 

3. The placing the Town Members of the Assembly on the same footing in 
respect to wages as the County Members — (acted on this year.) 

4. Allowing all the members of religious denominations, who cannot con- 
scientiously take an oath, the privilege of the elective franchise — (acted on.) 

5. The interdiction of the disposal of Crown Lands to favourites, and rendering 
them the subject of competition — (partly acted on.) 

6. The repeal of the law which excludes British subjects from voting at 
elections and being elected, until the expiration of seven years after their return 
from their residence in a foreign country — (acted on by the Legislature.) 

7. The non-interference of all persons holding oHlcial situations in the Province 
at elections. 

8. The strong recommendation of His Majesty for a universal diffusion of 
Education, especially among the poorest and most destitute — (acted on by the 
House of Assembly this year.) 

9. The desire expressed, that the most ample and particular information 
should be given to the House of Assembly of the avails and diposition {sic) of 
the Casual and Territorial revenue. 

10. The disposition expressed by His Majesty that the Ministers of religion 
should resign their seats in the Councils, and that no undue preference should 
be given to the preachers of the Church of England — (to this recommendation, 
the Address of the Council hereto appended, was the answer.) 

11. The reducing the costs of Elections. 

12. The passing of a Bill for the independence of Judges — and 

13. The passing of a Bill limiting the number of persons holding oilices to 
seats in the House of Assembly. 

Mr. Mackenzie, in his efforts made in England for the attainment of a redress 
of grievances, was generously assisted by Mr. Hume, (who has always taken an 
active part on behalf of the people of Canada), and by Messrs. Warburton, 

. Ellice, O’Connell, Grote and Roebuck, Mr. Viger, Lord Howick and other 
Gentlemen of liberal principles. 

Among other subjects of complaint embraced in the Petitions referred to 
your Committee, were the neglect of general Education — the delays, costs and 
partialities exhibited in the administration of Justice — defective Jury laws — 
inconvenient polling places at county Elections — an imperfect state of the 
representation in the Ilouse of Assembly — the Primogeniture laws — the Crown 
and Clergy Reserves, and the large Provincial debt. 

Upon these and other matters of Grievance, your Committee have taken the 
evidence of individuals of various religious and political creeds which they here- 
with submit to the consideration of the House. 


The Legislalive CounciL 

This body forms a part of the patronage of the British Government ; they are 
the nominees of the Minister of the colonies, who can add to their numbers at 
his discretion. In continually rejecting the many valuable measures earnestly 
prayed for by the people, they may be fairly presumed to act in obedience to 
the power from whence their appointments were derived. Your committee 
examined some of the members of the council holding offices of emolument under 

‘ Bey.UeozgeByerBon brother of Egerton Kyereon. For his visits to England see Ryerson, B., The 
Story of my Life, pp. 83, 107 (Toronto, 1883). 
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the government, and from their answers it will readily be seen whether they are 
or are not under the influence of the Lieutenant Governors for the time being. 

Capital may be brought into any country, but under an arbitrary, imprudent, 
and irresponsible government it will be impossible to retain a large share of it. 
Notwithstanding the encouragement given to emigration, as stated in Mr. 
Robinson's accounts ; it appears by No. 5 of the Appendix, that the population 
of the colony has not increased much beyond the natural rate in an agricultural 
settlement of great extent, fertile soil, and spare population. The emigration 
at Quebec in these four years, as also at New York, has been very extensive. 
The more wealthy class of emigrants pass through Canada to the United States. 

Justices of the Peace, 

These oflicers are appointed by the Lieutenant Governor alone, during his 
pleasure. Their powers severally and collectively are very extensive. By a 
reference to the returns appended to this report it will be seen that they consist 
chiefly of persons of a particular bias in politics, and are a means of extending 
the power and influence of the colonial system. 

Several witnesses were examined as to the mode of .appointing Justices of the 
Peace, the character of the Magistracy, &c. Their evidence and returns of the 
present magistrates of the colony are submitted herewith. 

A Responsible Government. 

The Governors of colonies, like other men, are individually liable to all the 
infirmities of human nature, and in their political capacity, when left to act 
without restraint, they, no doubt, sacrifice occasionally the interests and happi- 
ness of the people, to the gratification of their own passions and caprices. One 
great excellence of the English constitution consists in the limits it imposes on 
the will of a King, by requiring responsible men to give effect to it. In Upper 
Canada no such responsibility can exist. The Lieutenant Governor and the 
British Ministry hold in their hands the whole f>atronage of the Province ; they 
hold the sole dominion of the country, and leave the representative branch of the 
Legislature powerless and dependent. 

Mr, Eimsley, a member of the Legislative Council, (the son of a late Chief 
Justice of the Province,) and formerly member of the Executive Council, retired 
from that body lately, and advertised in the newspapers that lie could not 
retain his seat and act independently at the board. The Archdeacon of York, 
Mr. Markland, and Mr. P. Robinson, three of the present members of the Execu- 
tive Council, have given a different testimony before Your Committee. Mr. 
Stanley, in his letter already adverted to, expresses his opinion of the Executive 
Council with great candour and frankness, as follows: 

“ I do, however, tliink that something might be done with great advantage, 
“to give a really responsible character to the Executive Council, which at 
“present is a perfectly anomalous body, hardly recognized by the Constitution, 
“and effective chiefly as a source of patronage.” 

In the Royal Instructions to Governor Sir Thomas Cochrane,^ dated the 
27th of July, 1832, signed by Viscount Goderich, and printed by order of the 
House of Commons, your committee find the following passage; 

“ In accordance with the uniform course of prceedents, your Commission con- 
“stitutes a Council which will participate wdth the Assembly in the enactment 
“of laws. It is not, however, to be denied that this part of the established 
“ system of Colonial Legislation has been practically found to be attended with 
“some serious difficulties. The members of Council, deriving their authority 
“from the Royal Commission, have not seldom been regarded with suspicion and 
“ distrust by the great body of the people. Their elevation in rank and authority 
“has but too often failed to induce a corresponding degree of public respect. 
“Even the most judicious exercise of their powers has occasionally worn the 
“resemblance of harshness when opposed to the unanimous or the predominant 
“opinions of those to whom the Colonists looked with confidence as their repre- 
“sentatives. The Councils, it must be confessed, have not uniformly exerted 
“themselves to repel, or to abate, this prejudice. The acrimony engendered by 
“such disputes has sometimes given occasion to an eager assertion of extreme 
“rights on the part of the Council, and to a no less determined denial of their 

* Qoyenior of Newfoundland, 1826—34. 
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necessary and constitutional privileges on the part of the Assembly. The 
“ Councils have also been employed as instruments for relieving Governors from 
“the responsibility they ought to have borne for the rejection of measures which 
“have been proposed by the other branch of the Legislature, and have not 
“ seldom involved them in dissensions which it would have been more judicious 
“ to decline. The eff^t of the institution therefore, is too often to induce a colli- 
“ Sion between the different branches of the Legislature, to exempt the Governor 
“from a due sense of responsibility, and to deprive the representative body of 
“ some of its most useful members. Yet the compensation which might atone 
“ for these evils is not obtained, and the Council does not assume in the colony 
“ a position or an influence analogous to that of the House of Peers, because 
“entirely destitute of that hold on public opinion which the property and 
“independence of its members, as well as the authority of the institution itself, 
“confers upon the Peerage of this country.” 

In Upper Canada, where society doubles its numbers every twelve years, 
(while in Lower Canada it does so every twenty years) where new towns and coun- 
ties start every year into existence, acting more on government than acted upon 
by its directions, obliging it to obandon schemes of improvement begun in one 
direction because population has by chance suddenly accumulated in another — 
requiring new laws and tribunals every Legislative Session — coming from several 
counties and bringing hither their peculiar affections, feelings, and prejudices — 
in such a country the government ought to follow incessantly the changes that 
work on public opinion — it should be cheap — because population and capital 
spreading constantly in the wilderness, there is no great accumulation of capital 
in a few hands, though there is a rapid one in the country ; the people are above 
want but cannot indulge in luxury and ostentation — their display will therefore 
ever make highly salaried officers disliked by the community at large. 

In Upper Canada the efforts of the Legislature have been directed towards 
improving the Executive Council. Yet it appears on enquiry that that body 
affects to have done neither good nor harm — some of its individual members 
may, (as is asserted by Bishop Macdonell) have acquired influence near the 
Lieutenant Governors and misled them, but the body has few if any definite 
attributes, other than in the Land Granting Department, and there nothing but 
ministerial acts to perform. It is shewn in evidence, by Colonel Rowan and others, 
that the Lieutenant Governor may or may not shew the Executive Council his 
despatches, and may or may not ask their advice, and may or may not follow 
that advice after having asked it, except there be an instruction from Europe 
to the contrary. They are occasionally called on to report on special matters 
for the information of the government at home, which is often seriously and in- 
tentionally misled by them. 

In the appointment to ofTices, and concerning the accepting or rejecting 
Legislative Bills, it does not appear that they have ever been consulted. Their 
power in the Land Granting Department has been done away in this Province 
by the appointment of Mr. Peter Robinson, and in Lower Canada by that of 
Mr. Felton, with whom the respective Governors (alone) are supposed to consult 
and determine on all applications for land. The Canada Land Company mono- 
poly loo, necessarily, renders applications for grants to the government less 
frequent. It appears to Your Committee that the Executive Council is a non- 
descript with which it is folly further to contend. 

There have been three classes of persons examined before Your Committee — 
the first, of whom the Venerable Dr. Strachan is one, are of opinion that the 
Government is well enough as it is, and that as to responsibility it is as responsible 
as other Governments. 

The second class desire a responsible Ministry, some heads of departments 
well paid, to direct the government, to prepare bills and most of the business 
of the session, and to hold ofllce or lose it according as they may happen to be 
in the minority or majority in the House of Assembly. This system was never 
attempted in any of the old colonies, but Your Committee have asked many 
questions with a view of ascertaining what is the public opinion concerning 
its practicability here ; and it appears that Mr. Mackenzie, in his letters to Lord 
Goderich, expressed a belief that with some modifications it might be productive 
of a greater share of good government and public prosperity than is at present 
enjoyed by the people. 

A third class contend for elective institutions, and affirm that while Governors 
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come from without, and Judges are commissioned from without, favoritism 
towards their connexions will prevail to an extent that would destroy the in- 
fluence of any set of “ Ministers,” constituted upon the principle desired by the 
second class; that the influence of Downing Street will continue to prevail as 
hitherto; and that the favourites of the Secretary of State will, as at present, 
be placed in important olllces to the exclusion of better qualified men. 

The facts connected with the cases of Mr. Jameson, Mr. Boulton, and Mr. 
Hagerman; the dismissal of the Crown Lawyers by one Colonial Minister, and 
the unexplained re-appointment of one of them to his former oflice, and of the 
other to the highest judicial situation in Newfoundland, a short time after, by 
another ; the assertion by Colonel Rowan, to Mr. Boulton, on the authority of the 
Lieutenant Governor, that the cause of his and his colleague's summary dis- 
missal, was the part they had taken in the House of Assembly to promote the 
repeated expulsions of Mr. Mackenzie, after they were (it was presumed) made 
acquainted with the opinion of the Home Government on that course of pro- 
ceeding; and the prompt and ready refusal of His Excellency to inform the 
House, in answer to its Address, of the reasons which had induced the Colonial 
Department to pursue the course it did in these matters, (although even Sir 
Peregrine Maitland has admitted in his despatches to Mr. Stanley on the Falls 
Outrage, that it had become the usage in the colonies, unreservedly to submit 
such correspondence to the Colonial Assemblies,) — these circumstances clearly 
prove that there is no responsibility to public opinion in Upper Canada, and it 
may be inferred from His Excellency's reply that he has instructions from 
England to withhold from the Legislature the ofTicial correspondence of the 
Colonial Department concerning their affairs. 

The cause of the removal of the Crown Officers can only be learnt by Your 
Committee from the Despatch of Lord Goderich, who exi)ressly says it was done 
because they opposed the avowed policy of His Majesty’s Government ; the truth 
of which charge is abundantly notorious; nor does His Lordship seem at all 
to notice the personal indignity they had offered to himself even as a Minister 
of the crown. It is difficult to imagine on what ground His Excellency Sir John 
Colborne qualified the language of the Colonial Minister, and limited it to the 
case of Mr. Mackenzie's expulsion, unless it was to furnish the excuse which 
Mr. Boulton is known to have offered, that the views of His Majesty’s Govern- 
ment had never been communicated to him as they had been to Mr. Solicitor 
General. But although His Excellency has given this limited view without any 
known authority, yet we have heard Mr. Solicitor General publicly declare that 
his removal had not the remotest connexion with Mr. Mackenzie’s expulsions 
and pretended disqualification by the late Provincial Parliament. The declara- 
tion therefore of His Excellency on the one hand, and of Mr. Solicitor General 
Hagerman on the other, are in direct contradiction ; and His Majesty’s govern- 
ment at Home can alone tell where the truth lies. It appears probable they were 
dismissed for opposing the views of His Majesty’s Government, not only in the 
expulsions of Mr. Mackenzie but also from their treatment of Lord Goderich and 
of His Despatch, embracing a variety of matters of general interest and policy, 
and that they have since been restored upon irreconcilable representations and 
excuses the nature of which this system of concealment prevents our ascertaining. 

The unexplained reappointment to office of the Crown Officers, Messrs. 
Boulton and Hagerman, men whose conduct and character were always particu- 
larly obnoxious to the people, created great dissatisfaction and distrust in the 
colony. 

• * • • * • 

The class of persons who are in favor of elective institutions contend, that 
they were found to work well in the old North American colonies while in a 
colonial state, that the people of Upper Canada are entitled to the enjoyment 
of institutions equally free with those enjoyed by the old colonists during the 
time they were colonial, and under British protection — that few politicians are 
now found contending that these continental colonies, capable of containing 
large population, will for a long series of years be required to submit to the 
inconveniences resulting from perpetual interference by the Home Government 
in their internal concerns. That in the House of Assembly many useful bills 
are proposed and carried for many successive sessions which are continuaUy 
thrown out in the Legislative Council; of which the return moved for in the 
House of Commons by Mr. Hume and appended hereto gives particulars up to 
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theyear 1832 — that it is the wisdom of the aristocracy to try to make the people 
fearful of themselves, by raising idle cries about loyalty, republicanism, jacobi- 
nism, and revolution — that birth, oflice, or peculiar privileges ought not to give 
to a few superiority over the many — that the legislative council neglect and 
despise the wishes of the country on many important matters which a council 
elected by the freeholders would not — that the people, if united in claiming their 
privileges to constitute the second branch of the legislature, would obtain it, 
and that it is weakness and wavering among their representatives which alone 
can make them timid, as to claiming the enlargement of their liberties — that the 
prejudices of early education, borrowed from books written by or under the 
authority of pensioners and salaried lawyers who have with one voice endeavoured 
to lull the people into the very erroneous belief that the union of church and state 
and the wisdom of former ages in devising great privileges for the peerage are 
the cause of the greatness of England, while in truth it is owing to what she has 
saved of popular institutions — that elective institutions are the only safeguards 
to prevent the Canadas from forming disadvantageous comparisons between 
the condition of the colonists and the adjoining country — and that the crown 
of England, by its ministers, exercised no patronage in Connecticut and Rhode 
Island ; none in the other New England States, save the appointment of a Gover- 
nor ; none in the proprietary governments ; and that hence there is no disloyalty 
in freely and calmly discussing which of these modes of government that have 
been granted to British subjects and countries will best suit Canada. 

When Sir John Colborne assumed the government of this province, in his 
reply to the address of the legislative council in answer to his speech at the 
opening of the session, he expressed to them his opinion of the deficiency of 
independence in that loyal body. His Excellency's communications with the 
Colonial Department convey the same sentiment. 

The following is an extract of a despatch from His Excellency Sir John 
Colborne to Secretary Sir George Murray, dated York, Upper Canada, 16th 
February, 1829. 

“With respect to the constitution of the executive and legislative councils, 
“on which subject you require information, it is evident, that whatever persons 
“ may be appointed members of the executive council, there will be a considerable 
“degree of jealousy existing in this limited community of their influence and 
“authority; they must necessarily reside at York, and will seldom be able to 
“accept the charge without holding other ofliccs under the crown. On many 
“accounts it is very desirable that the Chief Justice should retain his seat in 
“the executive council ; but there can be no doubt that occasionally he must, as 
“a judge, be led too deeply into the political affairs of the colony. 

“Composed as the legislative council is at present, the province has a right 
“to complain of the great influence of the executive government in it. The 
“legislative council consists of seventeen members, exclusive of the Bishop of 
“ Quebec ; of those, from accidental causes, not more than fifteen ever attend to 
“their legislative duties. Thus, out of the number generally present, six are 
“of the executive council, and four hold offices under the government; 1 have 
“therefore intimated my intention of recommending to His Majesty's govern- 
“ment to increase the legislative council. 

“It is exceedingly difficult to find persons qualified for it; but if about eight 
“or ten more can be selected from different parts of the province, and the 
“ majority be considered independent, there can be no good reason assigned for 
“excluding the executive council.” 

In the return to the house of commons, from which the above extract was 
taken, it is noted that “ Since the date of the despatch, the Right Reverend Dr. 

“ Macdonell, Roman catholic bishop, and John Elmsley, Esquire, two additional 
“members have been added to the legislative council.” Of these the first named 
has a pension or allowance during the pleasure of the colonial department, and 
the last left the executive council, declaring that an independent minded man 
could not be there. 

The dependence of the legislative council is strikingly manifested by the facts 
stated in the evidence of the Honorable Colonel Clark, and the Honorable William 
Dickson, members of that body, before a select committee of the house of assembly 
during a late parliament. It appears that several legislative councillors had 
objected to a measure strongly urged by the executive, and its failure was in- 
evitable. To ensure its passing, coercive means were adopted, and those members 
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who were dependent on the government, were told either to vote directly con- 
trary to the opinions they had thus publicly expressed, or be dismissed from their 
ofhces. After this disgraceful attempt to coerce men to disingenuous and incon- 
sistent conduct, those unacquainted with the threats which had been used were 
astonished at the sudden, unexpected, and unexplained change in the conduct of 
several members ; and when this surprise was expressed to the late Honorable 
James Baby, (who was also an executive councillor, and the senior member) 
he shed tears at his humiliation, and only exclaimed “my children!” “my 
children!” and the late Honorable Chief Justice Powell replied to a similar 
enquiry of surprise, “ I have received a new light within the last ten minutes.” 

It also appears that the last named gentleman was on another occasion 
obliged to have a protest he had entered on the journals erased, and the erasure 
can be seen. The protest of Chief Justice Powell was against a school bill, passed 
the House of Assembly, then uninformed of its hearing, under the ambiguous 
phraseology of which it was intended to give Dr. Strachan £300 a year. The bill 
passed, and Dr. Strachan for many years received this sinecure salary, till it 
was done away with on the address of the House of Assembly. 

We have already adverted to the circumstances of the Chief Justice being 
introduced into the Legislative Council, of which he is Speaker ; and altho’ the 
House of Assembly have repeatedly pointed out to His Majesty’s Government, 
the inexpediency, in a limited community like this, of blending the judicial and 
political duties together, yet the same injurious system is continued. Its im- 
propriety has been lately manifested by the result of a pecuniary negociation 
likely seriously to impair the independence of the judiciary and increase the 
distrust of the people. 

The House of Assembly voted £200 a year to the Speaker of the Legislative 
Council, being the same as is allowed the Speaker of the Assembly, whose duties, 
as we have already stated, are far more arduous and laborious — but since the 
acts making the judges independent and providing for them, even undue salaries, 
a negociation has been carried on which has ended in giving a further £200 a year 
out of the Casual and Territorial Revenue to the Chief Justice of the King’s Bench. 

As long as these pecuniary inducements and bonuses can be held out to those 
occupying the judiciary we cannot consider it practically in a better or safer 
condition than it used to be: and Your Committee would suggest the propriety 
of addressing His Majesty’s Government on the subject of thus exercising undue 
influence on the judiciary or even countenancing negociations derogatory from 
its presumed independence and purity, which ought to be above suspicion. This 
additional salary ought to be disallowed. 

It appears therefore that the Legislative Council, as at present constituted, 
has utterly failed, and never can be made to answer the ends for which it was 
created ; and the restoration of legislative harmony and good government requires 
its re-construction on the elective principle. 

The opinions of Mr. Fox, Mr. Stanley, Earl Grey, Lord Erskinc, Mr. Ellice, 
Mr. Hume, Sir James Mackintosh, Mr. O’Connell, Mr. Warburton, and many 
other eminent British Statesmen, have been expressed in favour of elective 
institutions as the most suitable for the Canadas; and it appears to Your Com- 
mittee that Mr. Stanley correctly describes the Legislative Council as being “ at 
the root of all the evils complained of in both Provinces.” 

The affairs of this country have been ever against the spirit of the constitu- 
tional act, subjected in the most injurious manner to the interferences and inter- 
dictions of a succession of Colonial ministers in England who have never visited 
the country, and can never possibly become acquainted with the state of parties, 
or the conduct of public functionaries, except through official channels in the 
province which are ill calculated to convey the information necessary to disclose 
official delinquencies and correct public abuses. A painful experience has proved 
how impracticable it is for such a succession of strangers beneflcially to direct 
and control the affairs of the people 4000 miles off; and being an impracticable 
system, felt to be intolerable by those for whose good it was professedly intended, 
it ought to be abolished, and the domestic institutions of the province so improved 
and administered by the local authorities as to render the people happy and 
contented. 

Such appears to have been the constitutional liberty conferred upon us by the 
31st Geo. 3rd ch. 31, ^ by which the British legislature enables us to preserve 

> No. LIV. 
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*'the peace, welfare, and good government of the province,*’ reserving to His 
Majesty, as head of the empire, the power of disallowing any colonial act in- 
compatible with national treaties, with the rights of any other colonies, or with 
the commercial or general interests of the empire. Such a system of govern- 
ment, securing to the people inestimable blessings, would rather durably enlarge 
than impair the commercial relations with the parent state, in exchange for which 
we receive protection ; and could in no wise prejudicially affect any benefits now 
yielded to her, except the loss, if loss it can be called, of that patronage the partial 
and impolitic distribution of which has ever proved unsatisfactory and injurious 
to the colony. 

It appears to your Committee that it is more important than legislation, 
rendered fruitless as it is by the Legislative Council, to adopt such measures as 
are likely to ensure such an alteration in the system of our public affairs as seems 
indispensable for the peace, welfare, and good government of this important 
part of His Majesty’s dominions. The history of all colonies shew that there 
has been too much inattention in the British government in the selection of 
Governors, it being considered a matter merely of patronage with the colonial 
minister, in Downing Street. Men from the too long possession of lucrative power, 
whatever at first might be their relative stations soon acquire a community of 
interests, and thus identified in the purpose of sustaining each other in office, 
they have in this province made common cause against that redress of our 
grievances, and that economy of the public wealth, which are equally dictated 
by justice and wisdom. 

Although the members of the Executive Council seem from their own account 
to render no benefit to the country, receiving however a salary from it, yet a very 
different duty is imposed upon them by the 31st Geo. 3rd, chap. 31, called the 
constitutional act, from which it appears they are appointed expressly to advise 
His Excellency upon the affairs of the Province. This they have never done 
satisfactorily. As far back as the first Session of the 1 0th Provincial Parliament, 
the House of Assembly expressed their dissatisfaction to His Excellency Sir 
John Colborne in the most constitutional mode of doing so, at the opening of 
the Session of the Legislature; and in the following year the same sentiments 
were again frankly conveyed to His Excellency in the answer to His Speech 
from the Throne, by a solemn declaration that the Executive had long and 
deservedly lost the confidence of the country. In the hope of their just and 
constitutional wishes being attended to, the people patiently waited for relief, 
but the relaxation of their vigilance which some remaining confidence in His 
Excellency unhappily produced has only served to bring disappointment, and 
to afford a farther opportunity for the accumulation of the abuses which pervade 
all our institutions. 

The growing condition of this part of the Empire, in population, wealth and 
commerce, requires there should be an entire confidence between the Executive 
and the Commons House of Assembly; and this confidence cannot exist while 
those who have long and deservedly lost the esteem of the country are continued 
in the public offices and councils. Under such a state of things, distrust is un- 
avoidable, however much it is to be deplored as incompatible with the satisfactory 
discharge of the public business. 

When, in the year 1831, His Majesty was graciously pleased to suggest a 
further provision for the civil list, which the Colonial Minister required to be 
made either for seven years or for the life of His Majesty, the terms of the pro- 
position were not candidly submitted to the Assembly, and notwithstanding 
the strenuous exertions of those who desired to make no provision at variance 
with the spirit of our constitution, the executive influence in the Assembly 
succeeded in carrying a measure for a permanent and extravagant supply, 
popularly called “the everlasting Salary Bill,” while the liberal and gracious 
terms proposed by His Majesty on the subject were concealed and known only 
to those who feeling themselves to be above responsibility consummated a measure 
which has spread universal dissatisfaction and distrust. If this undue and im- 
politic concealment was practised from any pretended apprehension that a just 
provision would not be made for His Majesty’s Government by His Faithful 
Commons, there is nothing in the history of the country to justify it, and as it 
encroached upon the constitutional privileges of the Legislature, there is no 
language of censure too strong against it. 

It is not this act alone of which we complain, though it may serve to illustrate 
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our condition, but the whole system has so long continued virtually in the same 
hands, that it is little better than a family compact. Abuses have grown up so 
as to be interwoven with every thing; and these abuses are concealed, or pal- 
liated, excused and sustained by those who are interested to uphold them as the 
means of retaining office for their private, and not for the public, good. 

Hence it happens that the most gracious intentions emanating from His 
Majesty’s government at home are frustrated by an interested opposition in 
the colony; an opposition which seldom reaches the knowledge of His Majesty’s 
Ministers in England, although felt most injuriously by the people. It did indeed 
lately come to His Majesty’s knowledge from the Unprecedented conduct of the 
whole executive and official departments towards His Majesty, when they 
received, during the late Parliament, the plainest and kindest manifestations 
of His Majesty’s justice and liberality, conveyed in the most gracious manner 
through the Despatch of Lord Viscount Goderich, now Earl of Ripon; which 
illustrious statesman His Majesty had wisely placed at the head of Colonial 
affairs. This highly important document, connected with Mr. Mackenzie’s 
negotiations in England, containing His Majesty’s pleasure upon many important 
subjects, and making many valuable concessions to the wants and wishes of 
the people, was publicly treated in our Provincial Parliament, by men in office, 
with an indignity as ungrateful as it was unbecoming, and they even attempted 
by their votes, happily outnumbered, to suppress the despatch by returning it 
to His Excellency who was directed by the Earl of Ripon to make it public. On 
the 24th day of January, 1833, in the House of Assembly, it was moved in amend- 
ment to a motion for printing the despatch and documents, (in accordance with 
the wishes and instructions of the noble Earl,) that it be 

“Resolved, that it is expedient to address His Excellency the Lieutenant 
“Governor, thanking him for His Message of Saturday last, and assuring him 
“that this House is duly sensible of His Excellency’s anxiety to communicate 
“whatever information he may consider important to the welfare of the Province, 
“and informing His Excellency, that this House, for the reasons set forth in 
“the foregoing resolutions, is unwilling to place on its Journals the documents 
“sent down by His Excellency; and requesting him to allow this House TO 
“RETURN THE DESPATCH OF LORD GODERICH, and the accompanying 
“documents to His Excellency.” 

The House divided on this amendment, and the Yeas and Nays were taken 
as follows : 


YEAS. 


Att’y Gen. (Boulton) 
Berezy, 

Brown, 

Burwell, 

Crooks, 

Elliott, 


A, Fraser, 

D. Macdonald, 

McMartin, 

McNeilledge, 

Morris, 

Robinson, 


Shade, 

Solicitor General, 
(Hagerman,) 
Thomson, 

John Willson, 
William Wilson— -17 


Bidwell, 

Buell, 

Campbell, 

Chisholm, 

Clark, 

Cook, 

Buncombe, 

Hornor, 


NAYS. 

Howard, 

Jarvis, 

Ketchum, 

Lewis, 

Lyon, 

A. Macdonald, 
Norton, 


Perry, 

Randal, 

Roblin, 

Samson, 

Shaver, 

Vankoughnet, 

White— 22. 


From this it appears, that the two Crown officers, and other public officers, 
were in a minority of five in an attempt to send The Despatch of Lord Goderich 
back to his Excellency. The same conduct was pursued by them upon all the 
divisions upon that question, as will be seen by a reference to the Journals of 
that date. 

The Crown Lawyers and other officers had directed their objections both 
against the despatch and the documents which accompanied it; nor was Lord 
Goderich personally spared. All the members of the present Executive Coun- 
cil joined in an unanimous vote in a similai* expression of censure against this 
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communication of His Majesty's pleasure. Nevertheless they still continue in the 
service of His Majesty over his Canadian people, who have on various occasions 
utterly renounced and disclaimed these indecorous and impolitic proceedings. 
Thus was exhibited in the Provincial Legislature the political phenomenon of 
men repelling in an insulting manner the gracious concessions of their Sovereign 
and presumptuously interposing between him and his people as an insurmount- 
able barrier to his royal benefactions. 

On another occasion, the same disregard of the views of His Majesty's Govern- 
ment was openly practised by the repeated expulsions of one of the members 
for the Goudty of York ; and altho' the latter expulsions were effected against the 
case of Mr. Wilkes in the British House of Commons, against the well established 
law of the land, and against the well known judgment of His Majesty's Govern- 
ment, officially communicated by a Despatch to His Excellency, and by His 
Excellency communicated to Mr. Solicitor General Hagerman ; yet in this open 
and unconstitutional invasion were found the Law Officers and various persons 
favoured with His Majesty's confidence, by holding offices of honor and trust 
during pleasure. And on a late* occasion when the present Parliament voted the 
above proceedings, by a vote of 28 to 7, to be expunged from the Journals as 
subversive of the liberties of the whole body of electors of the Province, Mr. 
Hagerman was found, with others, in the minority against their obliteration, 
altho* the only retribution that could be made to the injured constituency of 
the country. We, by all means, concede the undoubted right of the members of 
both branches of the Legislature to vote independently as they please, but we 
deny the expediency of allowing the justice and executive duties of His Majesty 
to flow through such unworthy channels, and thereby weaken the confidence 
of the people in the sincerity of His Majesty’s Government. 

His Majesty's Government, after much consideration, procured the passing 
of a law in Lower Canada, for the purpose of raising a fund for the relief of 
destitute emigrants ; after which, all the Executive functionaries in this Province 
were active in getting up addresses at public meetings against the measure as 
impolitic and unconstitutional. And while His Majesty was anxious to preserve 
harmony between Upper and Lower Canada, the same public characters agitated 
questions and measures, (such as the annexation of Montreal to Upper Canada,) 
which threatened the dismemberment of the sister Province against her consent, 
and to engender between the two Colonies ruinous animosities. 

This is a state of things which, the British nation, it is presumed, cannot 
desire to perpetuate against us. After the right was conceded to the present 
United States, at the close of the Revolution, to form a constitution for them- 
selves, the loyalists took refuge in this Province; and, by an act passed in 31st 
year of Geo. 3. they received the charter of their liberties, conferring upon them 
a constitution for their peace, welfare, and good government. His Excellency, 
Governor Simcoe, was entrusted with the duty of putting it into operation, and 
in the first speech delivered by him from the throne, he made the following 
memorable declaration : — “ I have summoned you together under the authority 
“of an Act of the Parliament of Great Britain, passed last year, which has 
“established the British Constitution, and all the forms which secure and main- 
“tain it, in this distant colony.” And upon closing the same session he said 
“I particularly recommend to you to explain that this Province is singularly 
“blest, not with a mutilated constitution; but with a constitution which has 
“stood the test of experience, and is the very image and transcript of that of 
“Great Britain.” 

It is reasonable for the people to desire to see these declarations from the 
throne, recorded on our Journals, faithfully observed by those in the confidence 
of His Majesty, and that these institutions may be made such as will secure 
to them their civil and religious liberties to their just extent. This country is now 
principally inhabited by loyalists and their descendants, and by an accession 
of population from the mother country, where is now enjoyed the principles of 
a free and responsible government ; and we feel the practical enjoyment of the 
same system in this part of the empire to be equally our right; without which 
it is in vain to assume that we do or can possess in reality or in effect “ the very 
image and transcript of the British Constitution.” 

The House of Assembly has, at all times, made satisfactory provision for 
the civil government, out of the revenues raised from the people by taxation, 
and while there is cherished an unimpaired and continued disposition to do so. 
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it is a reasonable request that His Majesty’s adviser in the province and those 
about him should possess and be entitled to the confidence of the people and 
their representatives, and that all their reasonable wishes respecting their domes- 
tic institutions and affairs should be attended to and complied with. 

Your Committee would respectfully recommend that, besides the usual 
number for the Journals, a large edition of this report, with the evidence and other 
appended documents, should be printed in a portable form, as early as possible, 
and distributed among the members of the House, for general circulation 
throughout the colony. — And, as the affairs of the Canadas will probably occupy 
a large share of the attention of the Imperial Parliament during its present 
session, it might perhaps be advisable to transmit to London a certain number 
of copies for distribution among those members of the Legislature who take an 
active interest in Canadian affairs. 

W. L. Mackenzie, 

Chairman, 

T. D. Morrison, 

David Gibson, 

Charles Waters, 

Commillee Fioom, House of Assembly, 

10th April 1835. 


LXXXVII 


GLENELG TO GOSFORDi 


[Trans.: Imperial Blue Books Uelaliny lo Canada, 1836, Vol. vi.] 

Copy of a Despatch from Lord Glenclg to the Earl of Gosford, the Pdght Hon. 
Sir C. E. Grey and Sir G. Gipps, His Majesty’s Commissioners of Inquiry in 
l40wer Canada. 

My Lord and Gentlemen, Downing-street, 17 July 1835. 


5. Before I approach more closely to the discussion of the questions which 
will principally engage your attention, it is necessary that I should explain the 
motives by which His Majesty has been induced to issue the commission which 
you arc about to execute. 

6. Tlie dissensions which commenced in Lower Canada in the year 1820, 
have since that time, with some transient intermissions, been continually 
increasing in violence and animosity. They have at length advanced to such 
a height as not only to invade the peace of society, but nearly to paralyse the 
activity of the executive government, threatening wdth the most fatal confusion 
a country exempt beyond the common lot of nations from the influence of 
ordinary causes of social evil. 

7. This state of affairs in a portion of the King’s dominions so valuable, and 
otherwise so prosperous, has engaged His Majesty’s most anxious and deliberate 
attention. To heal the disorders by which the province is distracted, and to 
restore internal peace and union, it has appeared to His Majesty necessary 
to adopt some well-digested and comprehensive plan of adjustment. But the 
foundation of such a plan must be laid in a complete knowledge of the people 
in all its bearings, moral, social and political. 

8. Notwithstanding the variety and amount of the intelligence on this subject 
wliich has been collected during the last few years, there is yet a deficiency of 
adequate information upon many questions of the greatest moment to the 
correct apprehension of the state of Canadian affairs. The seven years which 
have elapsed since the first Parliamentary Report have given birth to numerous 
changes, to new wants, new interests, and new combinations of interests. The 
very removal of some grievances has, in some instances, aggravated those which 
remain or altered their relation to each other. The general balance of society 
has also been constantly and rapidly affected by the infusion of new masses 
of inhabitants, bringing with them new views and prepossessions. In order to 


, as it was termed by the antl- 


* These iastmetions reDiesent the complete policy of ‘conciliation*, ..... - 

The commissioners returned hi 1836 six reports (British Papers 

037, xxiv). Out of suggestions in their report emerged the ten resolutions (No. aCIH)* 
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appreciate the actual wants and wishes of a country developing its resources and 
undergoing internal changes with such extreme rapidity, it is necessary that a new 
and careful survey should be made, by impartial and intelligent observers, of 
the state and prospects of society in the province. The crisis cannot be met by 
effective measures, unless those measures be founded on the results of such an 
inquiry. His Majesty has been induced to sanction your mission to Lower 
Canada, in the hope that you will be able to conduct this investigation to a 
satisfactory and successful issue. 

9. It is His Majesty's earnest injunction, that in the discharge of this duty you 
avail yourselves of every opportunity to impress the minds of the people of 
Lower Canada with a just sense of the warmth and honesty of feeling with which 
their interests are regarded by all orders of society in this kingdom ; that you 
consult with equal kindness the claims and wishes of every class of His Majesty’s 
Canadian subjects ; and that by applying to the consideration of every question 
which shall come before you the maxims of an enlightened policy, you endeavour 
to unite the inhabitants of the province in mutual concord, and to strengthen 
the bonds by which they are connected with the other members of the British 
empire. 

10. Proceeding in this spirit to Lower Canada, you will there make universally 
known His Majesty’s deep solicitude to redress, to the utmost extent of his 
lawful authority, every real grievance under which his Canadian subjects may 
labour. You will listen with the most respectful attention to every complaint, 
and investigate by all accessible evidence, oral or documentary, the merits of 
every question which shall be brought before you. You will ascertain by personal 
inspection what are the real points in which, in practice, the existing system 
presses most severely ; and in consultation with each other, you will mature such 
plans as may appear to you best adapted to place the affairs of the province 
on a permanent basis of order and of well-regulated liberty. 

11. His Majesty has thought it proper that the Commission should consist 
of more than one member, because the proposed range of inquiry will embrace 
so many topics, legislative, judicial, Hscal, moral and social, that it is not to be 
imagined that the studies or previous habits of any single mind, however gifted, 
would be sudlcient to compass them all. 

12. With the actual administration of the provincial government the com- 
missioners, as such, will have no concern. Although the Earl of Gosford, the 
Governor-general of all His Majesty’s Colonics in British North America, has 
been placed at the head of the Commission, his Lordship’s functions as Com- 
missioner are totally distinct from those which he will discharge as head of the 
government. The duty of the Commissioners is limited, with the utmost strict- 
ness, to inquiry, to mutual deliberations, and to reporting, for His Majesty’s 
information, the conclusions which they may be led to adopt. The Governor 
will alone exercise the powers which have been vested in his predecessors under 
the Constitutional Act of 1791. 

13. But although your duty as Commissioners be exclusively to inquire, to 
deliberate, and to report ; yet, within the sphere of that duty you are placed under 
no restrictions, excepting such as the necessity of the case or your own judgment 
may prescribe. You will lay before His Majesty a faithful statement of all matters 
entrusted to your investigation, and of your matured sentiments regarding them. 
It will then remain for the King, on the advice of his confldential servants, to 
determine on the course of action to be pursued. Your counsels and those 
measures will have for their common object the advancement of the welfare and 
prosperity of Lower Canada by all methods compatible with the integrity of 
the empire, and with the authority of the King as supreme in all parts of the 
British dominions. 

14. You will ever bear in mind that you are sent on a mission of peace and 
conciliation. You will therefore proceed in a spirit not of distrust, but of con- 
fidence; remembering that much of your success will depend, not only on the 
zeal, ability and fairness of your inquiries, but also on your perfect separation 
from all local and party disputes, and on the unquestionable frankness and 
impartiality of your general conduct. 

15. I must not omit to observe, that the legislature of Lower Canada must 
ultimately be the instrument through which any benefits resulting from your 
mission must, to a very great extent, be accomplished. His Majesty disclaims 
the intention of provoking any unnecessary Parliamentary interferences in the 
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internal affairs of the province. To mediate between adverse parties, with an 
entire respect for the constitutional rights common to them all, is the high oilice 
appropriate to his Royal station, and this function the King, aided by your 
inquiries and advice, is anxious on the present occasion to perform. 

16. With these preliminary remarks on the motives in which your mission 
has originated, and on the spirit in which your duties as Commissioners are to be 
discharged, I proceed to advert to some of the more prominent subjects of claim 
and complaint on the part of the House of Assembly. 

17. Among the most pressing of these is the Financial Question which has 
given rise to so protracted a controversy. 

18. After the several gradations through which this question has passed, it 
has at length assumed the following shape: — ^As representatives of the people 
of Lower Canada, the House of Assembly claim the right of appropriating to the 
public service, according to their own discretion, the whole of the revenues of 
the Crown accruing within the province. The claim extends to the proceeds of 
all Parliamentary and provincial statutes, whatever may have been the original 
conditions of these grants ; to the funds drawn from the sale of timber and of 
the waste lands of the Crown; to all Anes and forfeitures; and to the income 
derived from the Seigneurial rights inherited by the King from his royal pre- 
decessors. In Ane, the authority of the local legislature over the income and 
expenditure of the province is declared to be so extensive as to embrace every 
part of that receipt and outlay, and so inalienable as to supersede even the con- 
cessions deliberately made in preceding times by the former representatives of 
the Canadian people. 

19. Without pausing to discuss the great constitutional questions which these 
claims involve, I content myself with referring to the undoubted fact, that the 
Kings of England have at all times been, in right of their Crown, in possession 
of certain sources of revenue peculiarly, their own, and of which they could not 
be divested, except by their own consent. In modern times, as is well known, 
the control of Parliament over this revenue in these kingdoms has been estab- 
lished on the accession of each Sovereign to the Throne by a solemn compact 
made between the Crown and the Houses of Lords and Commons. If, therefore, 
the King were disposed to insist upon positive law, ancient practice, or con- 
stitutional analogy. His Majesty might readily vindicate his right to dispose of 
the territorial, hereditary and casual revenue of the Crown arising in Lower 
Canada, towards the maintenance of the civil government in that part of his 
dominions. But anxious to render his reign a blessing to his Canadian subjects, 
His Majesty is prepared to decline taking this ground, and to refer the decision 
of the question to the single test of the advantage or disadvantage to the pro- 
vince, with which the proposed cession would be attended. It would be diAicult 
to imagine any pecuniary sacrifice which would not be wisely incurred in pur- 
chasing a peaceful settlement of the dissensions of the last fifteen years. 

20. If pecuniary interests alone were at stake, the King would not hesitate 
to make this cession permanently and without conditions. They must ill indeed 
have understood the character and policy of the British Government, who may 
have supposed that the peace and well-being of this great empire, has been put 
to hazard in a prolonged contest with the most valuable of its foreign depen- 
dencies, for the sake of a sum of money so insigniAcaiit, as to be scarcely per- 
ceptible in the Anancial operations of Great Britain, and of no considerable 
moment even in those of Lower Canada. During the progress of this controversy, 
there have been expended by Parliament, for objects altogether Canadian, sums, 
compared with which, the utmost demand that has been made on the liberality 
of the House of Assembly, for the support of the executive government of the 
province, is altogether trivial. The real importance of connecting the surrender 
of the hereditary and territorial revenue with some reservation or conditions 
for the support of the civil government, and for the administration of justice, 
rests upon grounds far higher than any which could be brought to a pecuniary 
measurement. There are objects essential, as it would seem, to the welfare of 
His Majesty's Canadian subjects which could not probably be secured if that 
surrender were made unconditionally. In this view of the question. His Majesty 
is bound not to relinquish the appropriation of funds which the law and the 
constitution have placed at his disposal, without making a stipulation suggested 
exclusively by his care for the common beneAt of his people. 

21. Amongst the foremost of the objects which His Majesty is thus bound 
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to rescue from a precarious support, are the independence of the Judges and the 
pure administration of the law. From the commencement of his reign, it has 
been the constant and persevering effort of His Majesty to render the judges 
of the Superior Courts in Lower Canada independent alike of the Crown for the 
tenure of their offices, and of the representatives of the people for their annual 
emoluments. In the various documents already noticed you will find the history 
of those attempts, and a full explanation of the causes to which their failure 
is to be ascribed. Yet a review of the Journals of the Assembly will, I think, 
convince you that between that House and His Majesty’s Government no real, 
or at least no irreconcileable, difference of opinion exists on this subject. On 
the contrary, you will find, that respecting the general principles on which we 
must proceed, a perfect unanimity has prevailed. It is fully admitted that the 
judges ought to hold their offices not at the pleasure of the King, but during 
good behaviour, and that their official incomes should be paid, not at the pleasure 
of the popular branch of the legislature, but from adequate funds to be irre- 
vocably pledged for that purpose. 

22. This, then, will be one of the subjects of your earliest inquiry ; and you 
will endeavour to suggest the plan of a law, in which there may be good ground 
to anticipate the concurrence of the House of Assembly, for the securing of judicial 
independence. If this can be effected, one of the chief difficulties which might 
otherwise obstruct the cession of the revenues, would be overcome. 

23. The regard which it is His Majesty’s duty to maintain for the welfare of 
the people of Lower Canada, appears to forbid a surrender of the revenues of 
the Crown in that province to the appropriation of the legislature, unless some 
condition be further made for the support of the executive government by an 
adequate civil list. 

24. I pass over, without any direct notice, the grounds on which the contend- 
ing parties in the province have, on the one hand, urged the necessity of such 
a stipulation, and, on the other hand, denied that it could be safely or constitu- 
tionally admitted. You will readily learn from various public documents, which 
will be pressed upon your attention, in the province itself, what are the argu- 
ments to which 1 refer. I cannot, however, abstain from recording in this place, 
the principal considerations which appear to make it necessary, that the con- 
cession about to be made to the provincial legislature should be qualified by the 
demand of a proper civil list. 

25. A constant altercation between the House of Assembly and the executive 
government, on the subject of the official emoluments of the chief officers of 
the Crown, would be derogatory to the character of those officers, and especially 
of the Governor, representing the person and clothed with the delegated pre- 
rogatives of the King. The tendency of such controversies would unavoidably 
be, to induce a dis-esteem for those functionaries, by exhibiting them in the 
light of pensioners on the reluctant bounty of the representatives of the people ; 
although the common welfare of society evidently requires that they should 
rather be respected as the ministers of tlie King ; exercising, under a just responsi- 
bility indeed, but yet with freedom and independence, the powers confided to 
them for the public good. 

26. The continued agitation of a subject so capable of being placed in an 
invidious light, could scarcely be compatible with the tranquil and steady 
progress of those most important branches of the public business, with which 
the higher functionaries of the government are charged. It would also be 
directly injurious to them, and therefore to the society at the head of which 
they are placed, thus to give an habitual and offensive prominence to the remu- 
neration they were receiving, and in the same degree to divert public attention 
from the services by which that pecuniary reward was earned. 

27. The security which the Governor and his principal officers would derive 
from the grant of a civil list, would strengthen the connexion subsisting between 
Canada and the other members of the British empire. It would be a distinct 
recognition of the principle, that the administration of the affairs of the province, 
by a Governor and officers appointed by the King, is a substantive and essential 
part of the provincial constitution. To debate from year to year whether grants 
shall or shall not be made for the support of such functionaries, might almost 
seem to involve a tacit assumption, that the existence of such offices was itself 
a question open to annual revision. In so remote a part of His Majesty’s domi- 
nions, it is especially necessary that the Royal Authority, as represented by His 
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Majesty’s officers, should be most distinctly admitted as one of the component 
and inseparable principles of the social system. 

28. Nor are the motives by which the independence of the judges has been 
recommended by the King, and admitted by the Assembly, inapplicable to the 
case of the principle officers of the local government. They have frequently 
unpopular duties to perform ; they are not seldom called to oppose the passions 
and emotions of the day ; and, for the permanent well-being of society, to brave 
the displeasure of the popular leaders. They should therefore be raised above all 
influence, and all suspicion of influence, of unworthy fear or favour. The interests 
of freedom and of good government require that those upon whose firmness and 
constancy the maintenance of order and the authority of the laws mainly depend, 
should not be looking for their subsistence to the favour of a body, which neces- 
sarily reflects most of the fluctuating movements of the public mind. 

29. Such are the principle motives which induce me to conclude that the King 
could not consistently with the interests of his Canadian subjects, relinquish, 
except in return for an adequate civil list, the control which His Majesty at 
present exercises over the hereditary and territorial revenue. 

30. It will be for you to consider and report, what ought to be the precise 
terms of this stipulation. A temporary cession of the revenue, in return for a 
provision for the chief public officers of the province for a corresponding period, 
would be the most satisfactory arrangement. In the rapid progress of settle- 
ment in the Canadian provinces, a few years will probably be productive of 
changes, demanding a corresponding alteration in the terms of any adjustment 
concluded at the present period; and a decennial revision of the compact now 
to be made, would seem best calculated to secure those public benefits, and avert 
those public evils, by the hope or fear of which the compact itself is recom- 
mended. 

31. If however a temporary settlement, to be renewed from time to time, 
should prove impracticable, or upon a closer consideration of the subject should 
seem to you inexpedient, you will then consider in what manner the incon- 
veniences inseparable from the permanent adjustment of such a question can 
be most effectually mitigated or avoided. 

32. Respecting the amount of the civil list to be demanded, the very moderate 
proposal of the Earl of Ripon might perhaps be taken as the basis. But as his 
Lordship proposed to retain for the Crown, the control of the territorial and 
hereditary revenue, it would be in perfect consistency with his principle to ad- 
vance beyond the limit of his demands. It will be for you to consider what part 
of the public revenue ought thus to be withdrawn from the annual appropria- 
tion of the provincial legislature. In attempting to draw this line, you will judge 
what are those services in the performance of which the common good requires 
that the officers of the Crown should be elevated above the reach of popular 
prepossessions and prejudices. Other considerations will probably claim a place 
in deciding on the amount of the civil list to be demanded ; but to maintain the 
proper freedom of action in the chief organs of the executive government, will 
be the principal object to be borne in view. 

33. The opponents of the claims preferred by the House of Assembly to the 
control of the territorial revenue insist, with peculiar emphasis, that the necessary 
effect of yielding to this claim would be, to transfer from the executive govern- 
ment to the popular branch of the legislature the management of the uncleared 
territory, asserting that the assumption of this duty by llie House of Assembly 
would be most injurious to the agricultural and financial interests of Lower 
Canada. 

34. Were the right of appropriating the revenue arising from the Crown l^ds, 
and the charge of their management indissolubly connected, I should 

this reasoning to be correct. The objections to the combination in the same hands 
of a large share of the legislative power with so important a branch of the execu- 
tive authority, are too obvious to escape your notice; and I therefore may, 
without inconvenience, abstain from a particular explanation of them. It may 
be sufficient to say, that His Majesty’s confidential advisers regard as conclusive 
and unanswerable, the objections which are made to confiding the managment 
of the uncleared territory of Lower Canada to either or to both of the Houses 
of General Assembly, or to persons appointed by them and subject to i 
control. ^ - 

35. In the distribution of the different powers of the State, the office oi 
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setUing and alienating the uncleared territory properly belongs to the executive 
government. 

36. It is competent to the legislature upon this as upon other subjects to lay 
down general rules for the guidance of the executive authorities ; or either branch 
of the legislature may separately offer its advice to the Grown as to the policy 
and system of management which it thinks should be pursued ; but the practical 
application of such general rules, and the charge of carrying into effect the 
system of management which may be approved, are functions so strictly of an 
executive and administrative character, that they can only be properly dis- 
charged by those in whose hands all similar powers are lodged by the constitu- 
tion. Nor am 1 aware of any ground on which a surrender of that trust could 
be properly required from His Majesty, or which would justify the resignation 
of it by the King. 

37. Wishing to meet the whole subject frankly and without reserve, I am not 
disposed to deny, that at a period which perhaps can hardly be called remote, 
large grants of land were improvidently made to persons who had no legitimate 
title to that advantage; but this I believe to have been the necessary conse- 
quence of a system of management which, though faulty in itself, was consonant 
with opinions prevalent at the time of its establishment ; and 1 am entitled, on 
behalf of the executive government, as administered by Lord Ripon and by his 
Lordship’s successors, to assert, that they gave conclusive evidence both of the 
disposition to originate, and of the ability to effect, a complete reform in this 
department of the public service. Lord Ripon took the most effectual security 
against the recurrence of such abuses, by establishing the rule, that no waste 
lands should be disposed of except by public auction, and at such an upset price 
as should effectually prevent llctitious sales. 1 am aware that complaint has 
been made of the infringement of this rule; but after the most careful search 
into all the documents within my reach, 1 am able to declare that 1 find no 
evidence of a solitary deviation from it. The cases mentioned as exceptions, 
are all to be explained by the same simple statement. Persons who, before the 
date of Lord Ripon’s regulations, had entered into contracts, or had received 
from the government promises for the grant of lands upon different terms, 
insisted afterwards on their earlier titles; against which, of course, it would 
have been unjust to plead a subsequent and retrospective rule. 

38. But while claiming for His Majesty, and for the public officers appointed 
by him, the right and duty to regulate the settlement and alienation of the wild 
lands of the Crown, I am not only ready, but anxious that every proper security 
should be taken for the intelligent, faithful, and punctual execution of that duty ; 
nor does it seem to me that it would necessarily be incompatible with these 
objects, to place the territorial revenue at the disposal of the legislature. 

39. In considering this subject, it will be, in the first place, necessary to 
determine the principles upon which the uncleared territory could be most 
advantageously brought into settlement. This inquiry has engaged the serious 
attention both of speculative observers and of persons practically engaged in 
such affairs. Lord Ripon evidently devoted to it much time and thought; and 
his Instructions to Lord Aylmer on this head rest on principles which certainly 
underwent a very close investigation. Aware, as 1 am, how many are the sources 
of error to which speculations of this kind arc liable, and how necessary it is for 
the correction of such fallacies, to possess an intimate acquaintance with the 
scene in which such abstract principles are reduced to practice, I express my 
concurrence in the general views of my predecessor, with the same self-distrust 
by which he appears to have been actuated. It was under the influence of that 
feeling, as well as from respect for the local authorities, that Lord Ripon took 
the wise course of soliciting the advice of the House of Assembly for the guidance 
of the local government in maturing his scheme, and in the discharge of the duties 
connected with it. The House has not, as yet, acted on that request. 

40. This silence may, I trust, be understood to imply an approbation of the 
system so fully explained by Lord Ripon ; but as it is of the greatest importance 
that some permanent rules should be prescribed upon this subject which cannot 
with propriety be left to the arbitrary discretion of any functionaries, however 
eminent in character or station, it will be part of your duty to inquire and 
ascertain what are the principles and the rules which could be most conveniently 
adopted for this purpose. The existing regulations, if not perfect, seem at least 
sufficiently accurate to form the basis of a legislative enactment on the subject. 
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You will, however, have an opportunity of learning how far Lord Ripon’s plan has 
really been productive of the beneficial effects which his Lordship anticipated, 
and how far any unforeseen difllculties may have embarrassed its operation. 
You will thus be enabled to judge to what extent it may demand or admit of 

amendment. 

41. But it will be necessary not merely to determine the general system 
of management which should be adopted, but likewise to provide adequate 
machinery by which that system^ may be practically applied. In your inquiries 
upon this head, your attention will naturally be drawn to the course of proceed- 
ing followed in this country, in a case which, however distinguishable, is not 
dissimilar from that of the management of the wild lands in Lower Canada. 
The land revenue of the Crown in England, is placed under the direction of a 
Board, of which all the members arc appointed by the King. 

42. The Commissioners of Woods and Forests, under the direction of the 
Treasury, receive the rents and profits which arise from the estates of the Crown ; 
apply such portions of the receipts, as in their discretion they think expedient, 
in the improvement of the property, and in defraying the various expenses of 
management ; and transfer the balance which may remain to the public account, 
under the compact entered into at the commencement of the reign. As a check 
upon any abuse in the discharge of these duties, and more especially in the appli- 
cation out of the gross revenue of the sums required for the management and 
improvement of the estates, the Board is placed under the obligation of present- 
ing, annually, to both Houses of Parliament a full report of its proceedings, 
including an account, in detail, of all receipts and disbursements within the 
preceding year. 

43. You will consider whether any obstacles exist to the adoption, in Lower 
Canada, of a similar arrangement, which, if practicable, would remove the 
principal dlfhculty in making over to the legislature the right of appropriating 
the territorial revenue, by securing to the executive government that free action 
in the management of the wild lands of the Crown which it is absolutely essential 
to preserve. 

44. It remains to notice one other topic, which must be considered in con- 
nection with the proposed iinancial arrangements. The cession of the hereditary 
and territorial revenue to the appropriation of the provincial legislature, would 
deprive the King of the means of paying the pensions and compensation allow- 
ances which have been charged upon that fund, in the exercise of His Majesty’s 
lawful and undoubted authority. It is almost superfluous to say, that any viola- 
tion of the pledged faith of the Crown cannot, in the prospect of any advantage 
whatever, be admitted even as the subject of debate. The total charge under this 
head is of no formidable amount; and, as far as 1 can ascertain, there is no 
single case in which such a grant has been charged upon the Crown revenues 
of the province, without a substantial and adequate ground of personal desert 
or public policy. 

45. You will ascertain what are all the liabilities to which this revenue is 
legally subject. His Majesty will not consent to abandon the cause of any claimant 
whose title may rest upon a legal foundation. No plan of surrendering to the 
provincial legislature the appropriation of these funds will be submitted by 
yourselves to the King, or proposed by His Majesty to the Assembly, which does 
not comprise, as an essential part of its basis, the maintenance of such legal 
titles. 

46. I will not allow myself to suppose that, on this subject, any difference of 
opinion can arise between the executive government and the representatives 
of the Canadian people. The charge for pensions and compensation allowances 
will be continually diminishing; nor will it be forgotten that, by the proposed 
arrangement, His Majesty would surrender the exercise of the most grateful 
of the Royal functions, reserving to himself no funds for the reward of merit, 
however distinguished, but devolving entirely on the local legislature, the means 
of dispensing public favour, and of testifying public gratitude. But although 
His Majesty abstains from demanding a control over any part of the revenue 
of the province, for the purpose either of relieving faithful public servams when 
labouring under the pressure of old age or sickness, and incapable of perfonning 
their accustomed duties, or even of rewarding eminent merit, yet, as often as 
such cases may arise. His Majesty will lay his commands on the Governors of the 
province to prefer the claims of such persons to the justice and liberality or me 
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House of Assembly. Nor does His Majesty doubt that to such applications the 
representatives of the people of Lower Canada will accord a cheerful assent. 

47. I have now enumerated the various subjects which, 1 think, may fairly 
enter as conditions into any arrangement for the cession of the Crown revenue. 
They are, the independence of the judges; the settlement of a civil list; the 
management of the waste lands; and the continuance of existing pensions. If 
on these topics a satisfactory adjustment can be made, I am not aware that there 
will remain any further difllculty in the way of a compliance with the wishes of 
the House of Assembly on the subject of the appropriation of the provincial 
revenues. 

48. 1 am not, however, insensible to the danger of overlooking, at this distance 
from the scene, some conditions which, on closer observation, it might seem 
necessary to embrace in the final settlement of a plan, at once so comprehensive 
and so important to the best interests of the province. During your residence 
in Lower Canada, some topics kindred to those to which I have adverted may 
present themselves to your notice ; and you will not exclude from your considera- 
tion any question which may appear to you to have a material bearing on the 
decision to be ultimately adopted by the King. To place the financial affairs 
of the province on some safe and permanent basis, and thus to relieve the 
executive government and the two Houses of General Assembly from the un- 
happy distractions of the last 15 years, may be truly stated to be the main object 
of your mission. It will, therefore, receive your first and most careful attention. 

49. I next proceed to the consideration of a subject which has given rise to 
long and embarrassing discussions between the executive government and the 
House of General Assembly ; I refer to the tenures on which lands in the Province 
of Lower Canada are holden. Much controversy has [irevailed, not only respecting 
the legal incidents of soccage tenure in that province, but also respecting the 
comparative advantages of holding land in fief and seigneurie, or in soccage, 
and a question has arisen whether these controversies would be more properly 
adjusted by Parliamentary or by provincial enactments. Convinced of the 
propriety of referring the whole subject to the provincial legislature. Lord Hipon 
embodied that principle in an Act which was passed in 1831. It has been since 
maintained that the language of that statute is not sufliciently precise or copious 
to effect the real design of its author; and it has been strongly pressed on His 
Majesty's Government that Parliament should be advised to repeal the Canada 
Tenures Act of 1825. 

50. On the whole of this subject I am well convinced that the Imperial Legisla- 
ture will adopt any measure distinctly recommended to them by the legislature 
of Lower Canada. To advance any further, except at the instance of that 
legislature, and with a perfect assurance of its approbation, would be to disregard 
every lesson to be derived from the experience of past years. No security less 
than the distinct declaration by the local legislature, of their wish for such a 
proceeding, could rescue the authors of a new Parliamentary enactment respect- 
ing Canadian tenures from the reproach of invading, in violation of the most 
solemn pledges, one of the admitted privileges of the Governor, Council, and 
Assembly. The law as it at present stands, invests the local legislature com- 
pletely with the right of dealing with Acts of the Imperial Parliament relating 
to tenures of land in the province, and it does so, as it appears to me, in terms 
as ample as could possibly be selected. The principle of avoiding all unnecessary 
interference is, I think, more effectually respected by this delegation to the 
provincial legislature of the right to repeal all or any of the provisions of British 
Acts respecting tenures, than by a repeal of such Acts directly, or in the first 
instance by the British Parliament itself. 

51. The more material inquiry, however, is, whether there be sufficient reason 
for commuting the existing feudal tenures into the tenure in free and common 
soccage ; or for subjecting the soccage lands to any of the incidents of the tenure 
in fief and seigneurie ; and under what tenure those lands which yet remain a 
part of the demesne of the Grown should hereafter be granted. Ample materials 
exist from which a correct judgment on this question might be drawn by persons 
resident in the province. 

52. You will ascertain what have been the real consequences of the two 
different kinds of tenure on the prosperity of the different portions of the province 
in which they have respectively prevailed. 
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64. The importance of the topics to which I have hitherto adverted would 
be very imperfectly understood, unless they were viewed in their connection 
with another question to which the majority of the House of Assembly would 
seem to attach a yet higher interest. In the 92 Resolutions of the Session of 
1834,1 in the address to His Majesty of that year, and in the address adopted in 
the Session which closed abruptly in the commencement of the present year, 
the constitution of the Legislative Council was insisted upon as the chief and 
prominent grievance in the whole system of provincial government. To the 
discussion of this subject, nearly half of those resolutions, and of those addresses, 
is devoted ; and the Assembly, in the most decided' language, have declared that 
all remedial measures will be futile and unsatisfactory which should stop short 
of rendering the seats in the Legislative Council dependent on a popular election. 

65. The petitioners » of Quebec and Montreal, on the other hand, deprecate 
with equal earnestness any departure from the principle on which the appoint* 
ment of the members of the Legislative Council is regulated by the Act of 1791, 
and denounce any such change as pregnant with the most formidable evils. 

66. The King is most unwilling to admit, as open to debate, the question 
whether one of the vital principles of the provincial government shall undergo 
alteration. The solemn pledges so repeatedly given for the maintenance of that 
system, and every just prepossession derived from constitutional usage and 
analogy, are alike opposed to such innovations, and might almost seem to pre- 
clude the discussion of them. 

67. But His Majesty cannot forget that it is the admitted right of all his 
subjects to prefer to him, as King of these realms, their petitions for the redress 
of any real or supposed grievances. His Majesty especially recognises this right 
in those who are themselves called to the high olTice of representing a large and 
most important class of his people. The acknowledgment of that right appears 
to the King to imply on his own part, the corresponding duty of investigating 
the foundations of every such complaint. His Majesty therefore will not ab- 
solutely close the avenue to inquiry, even on a question respecting whhdi he 
is bound to declare that he can for the present perceive no reasonable ground of 
doubt. His Majesty will not refuse to those who advocate such extensive altera- 
tions, an opportunity of proving the existence of the grievances to which so much 
prominency has been given. 

68. The King is rather induced to adopt this course, because His Majesty 
is not prepared to deny that a statute which has been in effective operation for 
something less than forty-three years may be capable of improvement, or that 
the plan upon which the Legislative Council is constituted may possibly in some 
particulars be usefully modified ; or that in the course of those years some prac- 
tical errors may have been committed by the (Council, against the repetition 
of which adequate security ouglit to be taken. Yet if these sujipositions should 
be completely verified, it would yet remain to be shown, by the most conclusive 
and circumstantial proof, that it it necessary to advance to a change so vital 
as that which is demanded by the House of Assembly. 

69. It must be recollected that the form of provincial constitution in question 

is no modern experiment nor plan of government, in favour of which nothing 
better than doubtful theory can be urged. A Council nominated by the King, 
and j)ossessing a co-ordinate right of legislation with the representatives of the 
people, is an invariable part of the British colonial constitution in all the 1 rans- 
atlantic possessions of the Crown, with the exception of those which still remain 
liable to the Legislative authority of the King in Council. In some of these 
colonies it has existed for nearly two centuries. Before the recognition of the 
United States as an independent nation, it prevailed over every part of the British 
possessions in the North American continent, not comprised within the limits 
of colonies founded by charters of incorporation. The considerations ought indeed 
to be weighty which should induce a departure from a system recommended by 
so long and successful a course of historical precedent. - • 

70. To the proposal made by that body to refer the consideration of this 
question to public conventions, or, as tliey are termed primary meetings, to be 
holden by the people at large in every part of the province, His Majesty com- 
mands me to oppose his direct negative. Such appeals are utterly foreign to 
the principles and habits of the British constitution, as existing either in this 
kingdom or in any of the foreign dependencies of the Crown. 

No. T.tyyj t t , * Of. Nob. LXXXIV and LXXXV. 
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71. You will therefore apply yourselves to the investigation of this part of 
the general subject, endeavouring to ascertain how far the Legislative Council 
has really answered the original objects of its institution; and considering of 
what amendments it may be susceptible. It is His Majesty's most earnest hope 
and trust that in the practical working of the constitution of the province, there 
will be found to exist, no defects which may not be removed by a judicious 
exercise of those powers which belong to the Grown, or which Parliament has 
committed to the provincial legislature. 

72. When your report shall have been received, His Majesty will take into 
his most^serious consideration the question whether there are any amendments in 
the law on this subject, which it would be lit to propose for the consideration of 
the Imperial Legislature ; and which being founded on the principles, and conceived 
in the spirit of the Act of 1791, may be calculated to render the practical operation 
of that statute more conformable to the wishes and intentions of its framers. 

73. There is one complaint closely connected with the topic referred to, of 
which I do not find any notice in the Resolutions of the Assembly. The con- 
stitution of Lower Canada consists of various branches or members. To each 
of which Parliament has assigned such functions as were thought necessary to 
counterbalance the danger of abuse in the other organs of government. If the 
balance be disturbed, a counterpoise would be required to rectify the disturb- 
ance. It is earnestly maintained by many, that the House of Assembly does not 
supply a fair representation of the Canadian people; that the constituencies 
throughout the province are so arranged as to insure the return of a much larger 
proportion of members in the interest of the Canadians of French descent, than 
is warranted either by their numbers or their property ; and that neither the com- 
mercial interest, nor the landholders in the townships, are protected in the popular 
branch of the legislature with any just regard to their importance, or to the wealth 
and number of the persons embraced in those classes. The Canadians of British 
descent have been therefore, it is said, accustomed to look to the Legislative 
Council for defence against the partiality which they ascribe to the members of 
the House of Assembly. 

74. On the truth and justice of these representations, it is not for me here to 
pronounce an opinion. But assuming them to be true, it is clear that the existence 
of such a state of things would throw additional difficulties round an attempt 
to modify the Legislative Council. 

75. It will be necessary for you to inquire into the truth of these allegations. 
This duty indeed you are bound to perform, with a view to the general interests 
of the colony, even independently of any reference to its bearing on the con- 
struction of the Legislative Council. The number of persons of British or of 
French birth or origin actually sitting in the Assembly will of course afford a 
most imperfect criterion of the influence by which their seats may have been 
obtained, and of the course of policy to which they will habitually incline. The 
material question respects the national character and prepossessions rather of 
the several constituencies, than of the different members. Lower Canada must 
also be viewed as a country in which the limits of settlement and cultivation 
are continually widening. It requires therefore an elective system, resting on 
a principle such as shall accommodate itself to changes which are taking place 
in the circumstances of the electors, with a magnitude and rapidity to which 
there is no parallel in the communities of Europe. 

76. If your inquiries should lead you to the conclusion, that a change in the 
Law of Election in Lower Canada is necessary or desirable, it will be right that 
the change should, if possible, be effected, not by an Act of Parliament, but by 
an Act of the local legislature. 

77. The composition of the executive council has also been made the subject 
of censure. It is maintained that the members of the body are incompetent to 
the judicial duty with which they are charged, and unfit to act as the confidential 
advisers of the Governor in their more appropriate office of aiding in the execu- 
tion of his administrative authority. Hence, it is said, has arisen the habit of 
appealing, with inconvenient frequency, to the Secretary of State, on many 
questions which might more advantageously have been disposed of in the pro- 
vince itself. To this practice is ascribed not only much needless delay in the 
dispatch of public business, but the mischief inseparable from bringing the 
ultimate and supreme executive authority into needless collision with individuals 
and with the two Houses of Legislature. 
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78. So far as these complaints refer to the appellate jurisdiction of the execu- 
tive councillors, there appears an unanimity so entire amongst all the parties 
concerned, that the only subject of inquiry is, by what means that jurisdiction 
can bo most speedily and advantageously transferred to a more appropriate 
tribunal. But, on the other branch of the subject, there is a wider scope for 
investigation. 

79. I am disposed to doubt whether the number of the members of the execu- 
tive council might not be reduced with advantage to the community. In the 
Indian presidencies, as well as in all the new British colonies, the number is 
limited to three or four. A much larger number would seem scarcely compatible 
either with promptitude, secrecy, and a due sense of personal responsibility ; or 
with calmness of deliberation, freedom from party dissensions, and exemption 
from the danger of inconvenient compromise. If three members only had seats 
at the board, it might at once be reasonable to impose, and possible to enforce, 
the observance of the rule, that on all questions of importance the Governor 
should be bound to explain to the board his own opinions, and to receive from 
them, in return, an explanation of theirs. This, however, is a subject on which 
His Majesty is not, at the present moment, disposed to act without the aid of 
your judgment and report. 

80. I would not, however, exclude from your consideration any proposal of 
which it is the professed object to render the Executive Council a more effective 
instrument of good government. You will therefore report whether there are any 
practicable amendments which, on the whole, it would be desirable to adopt, 
either in the mode of convening, of consulting, or remunerating the members of 
this body, or regarding the tenures of their seals. 

81. The state of educalion of Lower Canada must engage your most serious 
attention, with a view to the best means of promoting the more general diffusion 
of sound learning, religious knowledge, and Christian principles. Of His Majesty's 
anxiety in regard to these paramount objects, it would be difficult to speak in 
terms sufficiently emphatic. But the earnest endeavours of my predecessors 
on this subject have been so repeatedly frustrated, that I suspect the existence 
of some obstacles of which the Home Government is not aware. Amidst the 
heat of contention on questions comparatively of slight temporary concern, this 
momentous and permanent interest of the whole Canadian people may have been 
overlooked. Sufficient attention, perhaps, has not been given to the essential 
distinctions between the state of society in this kingdom and in the province. 
It may have been forgotten that in a new country, pressing forward in the career 
of agricultural and commercial enterprize, it is far more impolitic than in this 
kngdom to calculate on the voluntary exertions of those who combine the ad- 
vantages of wealth and leisure with practical experience in public affairs. If His 
Majesty’s Government have not hitherto addressed themselves with sufficient 
promptitude to the duty of devising and recommending well-considered plans, 
for an object so nearly touching the moral and intellectual no less than the social 
benefit of the Canadian people, it is an error which cannot be too frankly con- 
fessed nor too zealously redeemed. 

82. You will therefore apply yourselves to the collection of all such intelligence 
as may be necessary for framing a general system of provincial education, 
embracing not the mere rudiments of literature, but all that relates to the 
culture of the minds and the development of the moral and religious principles 
of youth in the different ranks of society. This is a task, the due performance 
of which requires so intimate an acquaintance with the character and wants of 
the people, that I doubt whether, within the time of your residence in Canada, 
it wiil be possible for you to be completely prepared to form a deliberate con- 
clusion on a question thus comprehensive. It will, however, be of great value 
if a commencement can be made, resting on a solid basis, on which, aided by 
the co-operation of the Governor, a more complete structure may hereafter be 
erected by the Legislative Council and Assembly. 1 am sanguine in the hope 
that such will be the result of your inquiries and your report. 

83. The last topic to which I shall refer in my present communication is, the 
distribution between the Provinces of Lower and Upper Canada of duties, levied 
under Acts of Parliament or Statutes of the Lower Province, at the ports in the 
River St. Lawrence. The interposition of Parliament to apportion these funds 
was dictated and justified by necessity. Between two great dependencies of me 
empire, at variance on a question of the deepest interest to both, Parliameni 
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assumed an authority to mediate, not with a view to any interest exclusively 
or principally British, but for the sake of objects altogether Canadian. Still it 
has never been disputed or concealed, that this intervention was accompanied 
by the exercise of an extreme right, nor have His Majesty’s Government ever 
been slow to seize every opportunity for remitting the decision of this dispute 
to the legislatures, within whose cognizance the question properly falls. You 
will make it your business to inquire whether such an adjustment of the rights 
of the two provinces, satisfactory to them both, can be devised, as would justify 
the repeal of the Canada Trade Act. If any such project can be matured, His 
Majesty’s Government would be happy to introduce into Parliament the neces- 
sary measure for accomplishing that repeal. 

84. It appears from the records of this office that my immediate jiredecessor, 
the Earl of Aberdeen investigated with great diligence the question whether the 
recommendations of the House of Commons’ Committee of 1828, on Canadian 
Affairs, had been completely executed. The result of those inquiries his Lordship 
embodied in a Minute of which I have the honour to enclose a copy for your 
information. In reliance on the habitual accuracy of Lord Aberdeen, I think 
myself entitled confidently to maintain with him, that to each of the recom- 
mendations of that Committee, the King has given complete effect to the utmost 
extent of His Majesty’s constitutional authority; that in obedience to His 
Majesty’s commands, the most pressing instances have been made to the Legis- 
lative Council and Assembly to accomplish every other part of the designs of 
that Committee to which legislative aid was indispensable ; and further, that so 
frank and cordial was the spirit in whicti those concessions were made, that on 
every one of the principal topics included in the Report of 1828, His Majesty 
spontaneously advanced considerably beyond the limits recommended by its 
authors. 

85. This however, is a general conclusion of so much importance, and enters 
so largely into the justification of the policy observed by the King, from the 
commencement of his reign, towards his Canadian people, that His Majesty is 
not satisfied that it should rest merely on the revision undertaken by his own 
confidential servants, of the events of the last seven years. Desiring that it 
should be brought to the test of the most rigid and impartial inquiry. His Majesty 
commands me to instruct you, on your arrival in Lower Canada, to ascertain 
and to report whether the recommendations of the Canada Committee of 1828 
have, to the full extent of His Majesty’s authority and legitimate influence, been 
carried into complete effect ; or whether there is any, and if any, what part of 
their advice which it yet remains with his Majesty to execute, 

86. I have now adverted to all the topics which it is necessary to comprise 
in the present communication; 1 have accompanied them with such observations 
as the occasion seemed to require. In offering those observations I must again 
disclaim the remotest intention of fettering your discretion or of restricting in 
any degree the exercise of your own judgment, either as to the subjects of inquiry 
or the opinions at which you may arrive. In the course of your investigations 
new topics will occur to you, and new views of topics already familiar will present 
themselves. You will not on any occasion, or for any reason, shrink from the 
explicit declaration of your sentiments. You will not decline any inquiry, the 
prosecution of which may promise benefit to the colony or to the mother country. 
You cannot err, either in the selection or in the treating of questions, if you 
steadily bear in view the purpose for which His Majesty has been induced to 
entrust you with the execution of this commission, and the obligation under 
which you are placed to contribute, by every means in your power, to the accom- 
plishment of that gracious purpose. 

I have, &c. 

(Signed) Glenelg. 
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LXXXVIII 

GLENELG TO HEAD i 

[Trans.: Imperial Blue Books rclaling io CanadUy Vol. vi, 1836.] 

Copy of a Despatch from Lord Glenelg io Sir F. B. Head. 

Sir, Downing Street, 5 December 1835. 

1 have the honour herewith to transmit to you, a commission under His 
Majesty’s sign-manual, appointing you lieutenant-governor of the province of 
Upper Canada. 

You have been selected for this office at an era of more difficulty and impor- 
tance than any which has hitherto occurred in the history of that part of His 
Majesty’s dominions. The expression of confidence in your discretion and ability 
which the choice itself implies, would only be weakened by any more formal 
assurance which I could convey to you. 

In the following instructions, 1 shall presuppose your knowledge of many 
occurrences, the correct understanding of which is essential to the discharge of 
the duties to which you are called, but which it is unnecessary for me to recapitu- 
late. As, however, a more exact acquaintance with Canadian affairs is indis- 
pensable for your guidance in the administration of the government of Upper 
Canada, I think it right to refer you to those sources of information on which 
you will be able most safely to rely. Amongst these, the first place is due to the 
journals of the Legislative Council, and of the House of General Assembly. The 
appendices subjoined to the annual summary of the proceedings of the two 
Houses, contain a fund of information on almost every topic connected with the 
sUitistics and political interests of the province; and to those reports you will 
be able to resort witli far greater confidence than to any other source of similar 
intelligence. The Report of the Committee of the House of Commons of the year 
1828, with the evidence, oral and documentary, to which it refers, will also throw 
much light on the progress and the actual state of the questions agitated in the 
upper province. The correspondence of my predecessors and myself, with the 
ollicers who have successively administered the provincial government, will of 
course engage your careful attention. 

In Upper Canada, as in all countries which enjoy the blessing of a free con- 
stitution, and of a legislature composed in part of the representatives of the 
people, the discussion of public grievances, whether real or supposed, has always 
been conducted with an earnestness and freedom of inquiry of which, even 
wlien occasionally carried to exaggeration, no reasonable complaint can be made. 
The representatives of the Canadian people, if departing at times from the 
measured style and exact terms in which the investigation of truth may perhaps 
be most successfully conducted, have yet, even in the agitation of questions 
the most deeply alTecting the interests of their constituents, exhibited a studious 
respect for the person and authority of their Sovereign, and a zealous attachment 
to the principles of their balanced constitution. Until the last session of the 
provincial parliament, the remonstrances of the House were chiefly confined 
to insulated topics of complaint; discussions, indeed, occasionally arose, and 
discontent was occasionally manifested ; but it may be allirmed, that generally 
there subsisted a spirit of amicable co-operation between the executive govern- 
ment and the legislature. 

The cession by His Majesty of the revenues raised under the statute 14 Geo. 3, 
c. 88, to the appropriation of the House of Assembly,* was a gratuitous and un- 
solicited act, and was accepted by that body in a spirit of grateful cordiality. 

I will not pause to recapitulate the events which immediately preceded, if 
they did not produce the interruption of this mutual good understanding. It 
is sufficient for my present object to observe, that the relations which had 
formerly subsisted between the executive government and the representatives 
of the people underwent an entire change immediately after the election which 
took place in the autumn of 1834. The supporters of the local government now 
for the first time found themselves in a constant minority on every question 

* In this dispatch to the now governor of Upper Canada, sir Francis Bond Head, Glenelg outlines 
tlic methods or dealing with the Seventh Report on Grievances (No. LXXXVI). 

* See No. LXXIX. 
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coniroveried between them and their political antagonists. A committee of 
grievances was appointed, by which a report was made impugning the administra- 
tion of affairs in every department of the public service, and calling for remedial 
measures of such magnitude and variety as apparently to embrace every con- 
ceivable topic of complaint. Having adopted this report, and having directed 
its publication in an unusual form, the House transmitted through the lieutenant- 
governor, to the King, an address, in which some of the more considerable of the 
claims of the committee were urged in terms of no common emphasis. It will be 
your first duty on the assumption of the government to convey to the House 
the answer which His Majesty has been advised to return to these representa- 
tions. 

I cannot proceed to explain the terms of that answer without preliminary 
remark with a view to which the preceding statement has been chiefly made. 
Whatever may be the justice of the complaints now preferred respecting the 
geperal principles on which the public affairs of the province have been con- 
ducted, the representatives of the people of Upper Canada are at least not entitled 
to impute to the confidential advisers of the King any disregard of their remon- 
strances. The greater part of the grievances detailed by the committee and the 
House are not for the first time brought by them under His Majesty's notice. 
My predecessor, the Earl of Ripon, in his despatch of the 8th of November 1832, 
to Sir John Golborne, was commanded by the King to state, that “ there was no 
class of the Canadian people, nor any individual amongst them, to whose petitions 
His Majesty did not require that the most exact and respectful attention should 
be given.” His Majesty has never ceased to be actuated by the spirit which 
dictated those instructions, and of course will not deny to the House of General 
Assembly that careful investigation of the grounds of their complaints, which 
He graciously pledged himself to bestow on the representation of any individual 
petitioner. 1 feel myself therefore entitled, on behalf of His Majesty’s Govern- 
ment, to object to any resort on the part of the House to that ulterior measure 
to which they allude, but which they will feel with me is to be justified only 
by an extreme emergency. 

I now proceed to the consideration of the various topics embraced in the 
seventh report of the committee of grievances, and in the addresses of the two 
Houses to His Majesty: and I shall advert to them in the order in which they 
are pursued in the report itself. 

In the following pages, if any subject should appear to be passed over without 
due regard, you will understand that I have at least been guilty of no intentional 
omission, but have, in obedience to His Majesty’s commands, made it my 
endeavour to meet every question which the committee and the House have 
thought it necessary or proper to raise. 

1. It is stated that ”the almost unlimited extent of the patronage of the 
Crown, or rather of the Colonial Minister for the time being, and his advisers 
here, together with the abuse of that patronage, are the chief sources of colonial 
discontent. Such (it is added) is the patronage of the Colonial Oflice, that the 
granting or withholding of supplies is of no political importance, unless as an 
indication of the opinion of the country concerning the character of the Govern- 
ment, which is conducted on a system that admits its ofTicers to take and apply 
the funds of the colonists without any legislative vote whatever.” The com- 
mittee then proceed to an enumeration of the various public ofllces, and the 
different departments and branches of the public service, over which this patro- 
nage is said to extend ; and by bringing the whole into one view, they suggest 
what must be the amount of the authority and influence accruing to the executive 
government from these sources. 

The statement is substantially this: that the number of public ofllces in the 
colony is too great; and that the patronage, instead of being vested, as at 
present, in the Crown, and the local representative of the Crown, should be trans- 
ferred to other hands. 

In the long enumeration of places at the disposal of the executive government 
in Upper Canada, the committee have not adverted to one consideration to which 
I think that great prominence might justly be assigned. It is perfectly true, as 
it is quite inevitable, that in Upper Canada, as in other new countries, the 
number of public employments is and will be far larger in proportion than in 
older and more densely-peopled states. The general machinery of government 
must be the same in a scanty as in a large and redundant population; corre- 
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spending departments of the public service, whether legislative, judicial or 
administrative, must exist in both. And in a new co un try, besides, there will 
be some establishments for which in the settled states of Europe no counterpart 
can be found j such, for example, are all which relate to the allocation, surveying 
and granting of wild lands. Nor is it to be forgotten, that in the early stages of 
such a society many duties devolve upon the government, which at a more 
advanced period are undertaken by the better educated and wealthier classes, 
as an honourable occupation of their leisure time. Thus in the Canadas, although 
the mere text of the law would there, as in England, authorize any man to prefer 
and prosecute an indictment in His Majesty’s nanie, yet virtually and in sub- 
stance the prosecution of all offences is confided to the government or its officers. 
These causes have inevitably tended to swell the amount of the patronage of the 
provincial government, without supposing any peculiar avidity on their part 
for the exercise of such power. 

With respect to the patronage of the requisite offices, His Majesty’s Govern- 
ment are not solicitous to retain more in their own hands, or in those of the 
governor, than is necessary for the general welfare of the people and the right 
conduct of public affairs. I confess myself, however, unable to perceive to whom 
the choice amongst candidates for public employment could with equal safety 
be confided. It requires but little foresight or experience to discover that such 
patronage, if exercised in any form of popular election, or if committed to any 
popular body, would be liable to be employed for purposes far less defensible, 
and in a manner less conducive to the general good: chosen by irresponsible 
patrons, the public officers would themselves be virtually exempt from responsi- 
bility; and all the discipline and subordination which should connect together 
in one unbroken chain the King and his representative in the province, down to 
tlie lowest functionary to whom any portion of the powers of the state may be 
confided, would be immediately broken. 

I conclude, therefore, that as in such a country as Canada there must exist 
a number of public officers, large in proportion to the present number and wealth 
of the inhabitants, so the selection of them must for the most part be entrusted 
to the head of the local government. 

I disclaim, however, on the part of the Ministers of the Crown, every wish 
to urge these general principles beyond their just and necessary limits. There 
are cases in which I think, according to the analogy of similar cases in this county, 
the patronage now said to be exercised by the lieutenant-governor might with 
perfect safety and propriety be transferred to others. On this subject, however, 
it will be more convenient to state the general principle, than to attempt the 
specific and detailed application of it at this distance from the scene of action. 

That principle is to maintain entire, by the nomination and removal of public 
officers, that system of subordination which should connect the head of the 
Government with every person through whose instrumentality he is to exercise 
the various delegated prerogatives of the Crown, What is necessary for this end 
must be retained; whatever patronage is unnecessary for the maintenance of 
this principle should be frankly and at once abandoned. 

It is noticed in the report, as an aggravation of the evils of the government 
patronage, that almost every public officer holds his place at the pleasure of the 
Crown. I cannot disguise my opinion, that the public good would be little 
advanced if the subordinate functionaries held their places upon a more certain 
tenure. In practice, indeed, though subject to certain exceptions to be hereafter 
noticed, no public officer is in danger of losing his employment, except for mis- 
conduct or incompetency: but there are many kinds of misconduct and inc^- 
petency which could never be made the subject of judicial investigation, but 
which yet would be destructive of the usefulness of a public officer, and ought 
therefore to be followed by a dismissal from the public service. Nor is it nece^ary 
to insist at any length on the evils which would arise in the transaction of 
ness, if the subordinate officers were aware that they were entirely independent 
of the good opinion of their superiors for continuance in their employments. 

It is not difficult to show, in reference to any conceivable arrangement on the 
subject of patronage, that there will be dangers against which it is ® 

to take an absolute and perfect security. I know not, however, that any ics 
exceptionable scheme could be devised than that which at present 
giving to the head of the local government the choice of the subordinate officers, 
and of making their places dependent on His Majesty’s pleasure. To preveni, 
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however, as far as may be possible, the continuance of any well-founded ground 
of complaint on this head. His Majesty, disclaiming for himself and for his 
representatives in the province all desire to exercise, with the view merely to 
patronage, the power of appointing public officers, is pleased to prescribe for 
your guidance the following rules: 

First: You will, at the earliest opportunity, enter into a diligent review of the 
offices in the appointment of the Grown and of the local government, as detailed 
in the report of the committee, and the appendix, with a view to ascertain to 
what extent they may, without impairing the efficiency of the public service, 
be reduced immediately and prospectively. You will report to me the result 
of your investigation, with such particular information as will enable His 
Majesty's Government to decide in each case on the expediency of adopting your 
recommendation. 

Secondly: If, during the reference of that report to me, any occasion occur 
for the reduction of offices, either by abolition or by consolidation, you will 
exercise your own discretion as to waiting for fresh instructions, or proceeding 
at once to the reduction. Any appointment, however, made under such circum- 
stances, will be merely provisional. In case of the immediate abolition of any 
office not required for the efficient discharge of the public service, you will 
stipulate for such a compensation to the present holders, as the disappointment 
of their reasonable expectations may entitle them to receive. 

Thirdly: In the prescribed revision of these offices you will make it one of 
your objects to form a judgment what share of the patronage of the Crown or 
the local government may safely and wisely be transferred to other hands. You 
will report to me on this subject, but will refrain from taking any steps regarding 
it without further instructions from me. 

Fourthly: In the selection of persons to execute public trusts, you will be guided 
exclusively by the comparison of the claims which the different candidates may 
derive from past services, or from personal qualifications. 

Fifthly 1 In general, you will not select for any public employment in Upper 
Canada any person who is not either a native or a settled inhabitant of the 
province. To this general rule occasional exceptions may be admitted; as in 
cases where some peculiar art or science is demanded, which no provincial candi- 
date may be found to possess in the requisite degree. An exception must also 
be made in reference to those officers who are immediately attached to your 
own person, in the choice of whom His Majesty does not think it right to subject 
you to any such restriction. 

Sixthly: As often as any office shall be vacant, which is not to be suppressed, 
and of which the annual emolument shall exceed £200, you will make the ap- 
pointment provisional only, and with the distinct intimation to the party elected 
that his confirmation will depend entirely on the estimate which His Majesty 
may form of his pretensions ; and you will on every such occasion signify to me, 
for His Majesty’s information, the grounds on which you have proceeded, and 
the motives which have directed your choice. If His Majesty should be i)leased 
to issue, under his sign-manual, a warrant authorizing you to make a grant of 
the office under the public seal of the province, then, and not till then, the ap- 
pointment must be considered as finally ratified. I trust that in these reflations 
the House of Assembly will perceive a sufficient proof of His Majesty’s settled 
purpose to exercise this branch of His prerogative for no other end than the 
general good of His Canadian subjects, and to prevent its being converted into 
an instrument of promoting any narrow, exclusive or party designs. 


3. Under the head of salaries and fees, the committee have entered into very 
copious statements, to show that the emoluments of the public officers in Upper 
Canada are excessive, and out of all just proportion to the value of the services 
rendered. It is unnecessary for me to enter into these details, because, as to the 
general principles on which it will be your duty to act on questions of this nature, 
there can be no room for controversy. Indeed, those f inciples will, I think, 
be most conveniently considered when divested of topics connected with the 
interests and the services of particular persons. 

There is no measure of retrenchment, compatible with the just claims of His 
Majesty's various officers, and with the efficient discharge of the public service 
and duty, to which the King is not disposed to give a prompt and cheerful 
assent. To determine what ought to be the scale of remuneration to public 
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functionaries of different classesi would require information too minute and 
exact to be obtained beyond the limits of the province itself. This would appear 
a very fit subject for a special inquiry, in which it might be proper to employ 
commissioners, to be appointed under the authority of an act of the Assembly. 
I have reason to suppose that the subject has never yet undergone a full and fair 
investigation; and therefore I do not feel myself entitled to assume the non- 
existence of those abuses which so readily grow up under a system which is not 
subjected to a careful scrutiny, conducted upon permanent and enlightened views 
of public economy. Even if the result of the examination should be only to show 
that there is no evil of this nature to be remedied, the labour would be amply 
repaid, by placing so important a fact beyond the reach of all reasonable suspicion. 

In dealing with existing interests, the local legislature will, I doubt not, be 
well disposed to adopt the rules which have been uniformly taken by Parliament 
for the guidance of their discretion in similar cases. The saving of public money 
which could arise from the unexpected reduction of ofTicial incomes, would not 
only subject numerous families to extreme distress, but by impairing general 
confidence in the public credit, would weaken the foundations on which all 
proprietary rights must ultimately repose. 

The King confidently relies on his faithful subjects of Upper Canada, that 
they will not reduce His Majesty to the distressing alternative of either abandon- 
ing the just interests of any of his servants, or opposing himself to measures 
having for their object the reduction of public expenditure. 

4. Next in the order of complaints, is that which relates to the amount of 
the pension list. On this, as on the subject which I have last noticed, 1 conceive 
that I shall better discharge my duty by attempting to provide against any 
future abuse, than by engaging in a minute retrospect of any which may have 
already occurred. . . . 


I do not anticipate that the Assembly of Upper Canada would wish to with- 
hold from the King the means of rewarding faithful and zealous public services, 
or would think it desirable that no provision should ever be made by His Majesty 
to solace the declining years of those who have consumed in laborious public 
duties in the colony the larger portion of their lives. 

You will therefore assent to any law which may be tendered for your accept- 
ance, of which the object shall be to regulate, on a just and reasonable scale, 
the amount of the future pension list of Upper Canada, and to prescribe the 
principles upon which any pensions shall be granted. 

5 

The chief practical question, then, which at present demands consideration, 
is whether His Majesty should be advised to recommend to Parliament the 
assumption to itself of the oiTlce of deciding on the future appropriation of these 
lands. There are two distinct reasons, both of which appear to me conclusively 
to forbid that course of proceeding. 

First: Parliamentary legislation on any subject of exclusively internal concern, 
in any British colony possessing a representative assembly, is as a general rule, 
unconstitutional. It is a right of which the exercise is reserved for extreme cases, 
in which necessity at once creates and justifies the exception. 

But important as is the question of the clergy reserves ^ in Upper Canada, 
yet I cannot And in the actual state of the question any such exigency as would 
vindicate the Imperial Legislature in transferring to themselves the settlem^t 
of this controversy. The conflict of opinion between the two Houses upon this 
subject, much as it is to be lamented, yet involves no urgent danger to the peace 
of society, and presents no insuperable impediment to the ordinary administra- 
tion of public affairs. Although a geat evil, it is not such as to exclude every 
hope of mitigation by the natural progress of discussion, and by the influence of 
that spirit which, in public affairs, not seldom suggests to parties alike solicitous 
for the general good, some mutual surrender of extreme views, and some con^ 
promise on either side of differences which at first sight might have appeare 
irreconcilable. Until every prospect of adjusting this dispute within the prO“ 
Vince itself shall have been distinctly exhausted, the time for the interposition 
of Parliament will not have arrived, unless indeed both Houses shall concur in 
soliciting that interposition; in which event there would of course be an end to 
the constitutional objections already noticed. , » 

‘ See, inut aHa^ Biymner, Report on Canadian AreMves (1899) ; Appendix B, l>ord Rur n * 
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The second ground on which I think myself bound to abstain from advising 
His Majesty from referring this question immediately to Parliament, is, that 
the authors of the Constitutional Act have declared this to be one of those sub- 
jects, in regard to which the initiative is expressly reserved and recognized as 
falling within the peculiar province and the special cognizance of the local 
legislature, although its ultimate completion is no less distinctly made to depend, 
in addition to the ordinary submission to His Majesty, on the acquiescence of 
the Imperial Parliament. 

It is not difficult to perceive the reasons which induced Parliament in 1791, 
to connect with a reservation of land for ecclesiastical purposes, the special 
delegation to the Council and Assembly of the right to vary that provision by 
any Bill, which being reserved for the signiflcation of His Majesty's pleasure, 
should be communicated to both Houses of Parliament for six weeks before that 
decision was pronounced. Remembering, it should seem, how fertile a source of 
controversy ecclesiastical endowments had supplied throughout a large part of 
the Christian world, and how impossible it was to foretell with precision what 
might be the prevailing opinions and feelings of the Canadians on this subject 
at a future period, Parliament at once secured the means of making a systematic 
provision for a Protestant clergy, and took full precaution against the eventual 
inaptitude of that system to the more advanced stages of a society then in its 
infant state, and of which no human foresight could divine the more mature 
and settled judgment. 

In the controversy, therefore, respecting ecclesiastical endowments, which at 
present divides the Canadian legislature, I find no unexpected element of agita- 
tion, the discovery of which demands a departure from the fixed principles of 
the constitution, but merely the fulfilment of the anticipations of Parliament in 
1791, in the exhibition of that conflict of opinion for which the statute of that 
year may be said to have made a deliberate preparation. In referring the subject 
to the future Canadian legislature, the authors of the Constitutional Act must be 
supposed to have contemplated the crisis at which we have now arrived, — the 
era of warm and protracted debate, which in a free government may be said to 
be a necessary precursor to the settlement of any great principle of national 
policy. We must not have recourse to an extreme remedy, merely to avoid the 
embarrassment which is the present though temporary result of our own deliberate 
legislation. 

I think, therefore, that to withdraw from the Canadian to the Imperial Legis- 
lature the question respecting the clergy reserves, would be an infringement of 
that cardinal principle of colonial government which forbids parliamentary 
interference, except in submission to an evident and well-established necessity. 

Without expressing any further opinion at present on the general objects of 
the Bill of last session, 1 think the effect of that Bill would, as it appears, have 
been to constitute the Assembly not merely the arbiters respecting the disposal 
of the funds to be raised by the sale of these lands, but the active and independent 
agents in affecting those sales, and thus to invest them with the appropriate 
functions of the executive government. 

10. The withholding of public accounts from the House of Assembly is the 
next head of complaint. 

It is proposed, that to remedy this evil a statute should be passed providing 
the time and manner of making such returns, and naming the oflicers who should 
render them to the legislature; “but,” add the committee, “it is well known 
that such an enactment would fail in the Council, which has an interest in pre- 
venting the enforcement of practical accountability to the people.” 

Although I cannot permit myself to believe that the Council would really 
oppose themselves to any judicious measure of this kind, 1 fear that such legisla- 
tion would be found to involve many serious, if not insuperable difficulties. 1 must 
object to the appointment of individuals for any purpose of this kind by name 
in a statute, or by any authority other than that of the King. Persons so ap- 
pointed would exercise a control over all the functions of the executive govern- 
ment, and would have a right of inspecting the records of all public offices to such 
an extent as would leave His Majesty's representative, and all other public 
functionaries, little more than a dependent and subordinate authority. Further, 
such officers would be virtually irresponsible and independent. 

On this subject, however, His Majesty commands me to state, that there is 
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no information connected with the receipt and expenditure of any part of the 
revenue of Upper Canada, which He wishes to withhold from the representatives 
of the Canadian people. You will, immediately on your arrival in the province, 
apprise the heads of every public department by which any such funds are 
received or administered, that they must constantly keep in preparation, to be 
produced to the Assembly, in compliance with any addresses which may be pre- 
sented to you by that House, copies and abstracts of all public accounts ; and 
you will consider in what form these can be drawn up, so as to exhibit all material 
information in the most complete and luminous manner. It will, perhaps, be 
possible to concert with the House beforehand some system for preparing such 
returns ; and as often as they may present to you addresses for such information, 
you will promptly accede to their wishes, except in the extreme case, which it 
is difTlcult to suppose, of any demand of that nature being made in such a form 
that the compliance with it would endanger some great public interest. 

12. The next topic of complaint is, that many of the recommendations con- 
tained in Lord Ripon's despatch of the 8th November 1832, have not been carried 
into effect. Amongst these are especially mentioned such as relate to the amend- 
ment of the elction laws, the non-interference of His Majesty's officers at elec- 
tions, the disclosure to the House of the receipt and expenditure of the Crown 
revenue, the exclusion of ministers of religion from the Legislative and Executive 
Councils, the reducing the costs of elections, the judicial independence, and the 
limitation of the number of public officers who may sit in the Assembly. 

Adhering, without reserve or qualification, to all the instructions issued under 
His Majesty’s commands by Lord Ripon, the King is pleased to direct that you 
do adopt that despatch as a rule for the guidance of your own conduct ; and that 
you exert your legitimate authority and influence to the utmost possible extent, 
to carry into effect all such of his Lordship’s suggestions as may still continue 
unfulfilled. 

13. The selection of justices of the peace is said to “have been made chiefly 
from persons of a peculiar tiias in politics, and to be the means of extending the 
power and influence of the colonial system.” It is not in my power to verify the 
accuracy of this opinion; and I am happy to feel myself relieved from the 
necessity of such an investigation. If any such abuse exists, it cannot be too 
promptly or decisively remedied. Whenever any increase of the number may 
appear to you desirable, you will propose to any gentleman in Upper Canada, 
possessing the necessary qualifications of knowledge, property and character, 
and unquestionable fidelity to the Sovereign, the assumption of the office of a 
justice of the peace, without reference to any political considerations. 

14. A very considerable part of the report is devoted to the statement and 
illustration of the fact that the executive government of Upper Canada is virtually 
irresponsible ; and the conclusion drawn from this statement is, that under the 
present system there can be no prospect of a good and faithful administration 
of public affairs. 

Without entering on the one hand unnecessarily into a discussion of those 
general principles to which my attention is thus invited, or digressing, on the 
other hand, into personal topics, it is enough to me to observe on the present 
occasion, that experience would seem to prove that the administration of public 
affairs in Canada is by no means exempt from the control of a practical responsi- 
bility. To His Majesty and to Parliament the governor of Upper Canada is at 
all times most fully responsible for his official acts. That this responsibility is not 
merely nominal, but that His Majesty feels the most lively interest in the welfare 
of His Canadian subjects, and is ever anxious to devote a patient and laborious 
attention to any representations which they may address to Him, either through 
their representatives or as individuals, is proved not only by the whole tenor 
of the correspondence of my predecessors in this office, but by the despatch 
which I am now addressing to you. That the Imperial Parliament is not disposed 
to receive with inattention the representations of their Canadain fellow-subjects, 
is attested by the labours of the Committees which have been appointed by the 
House of Commons during the last few years to inquire into matters relating to 
those provinces. . , .. 

It is the duty of the lieutenant-governor of Upper Canada to vindicate to tne 
King and to Parliament every act of his administration. In the event 
representations being addressed to His Majesty upon the subject of your official 
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conduct, you will have the highest possible claim to a favourable construction ; 
but the presumptions which may reasonably be formed in your behalf will 
never supersede a close examination how far they coincide with the real facts of 
each particular case which may be brought under discussion. 

This responsibility to His Majesty and to Parliament is second to none which 
can be imposed on a public man, and it is one which it is in the power of the 
House of Assembly at any time, by address or petition, to bring into active 
operation. 

I further unreservedly acknowledge that the principle of effective responsi- 
bility should pervade every department of your government; and for this 
reason, if for no other, I should hold that every public oillcer should depend on 
His Majesty's pleasure for the tenure of his oHice. If the head of any department 
should place himself in decided opposition to your policy, whether that opposi- 
tion be avowed or latent, it will be his duty to resign his office into your hands, 
because the system of government cannot proceed with safety on any other 
principle than that of the cordial co-operation of its various members in the same 
general plans of promoting the public good. The inferior members of the different 
offices should consider neutrality on this great litigated question of provincial 
policy as at once their duty and their privilege. Diligently obeying all the lawful 
commands of their superiors, they will be exempted from censure if the course 
which they have been directed to pursue should issue in any unfortunate results. 

Some of the members of the local government will also occasionally be repre- 
sentatives of the people in the Assembly, or will hold seats in the Legislative 
Council. As members of the local legislature they will of course act with fidelity 
to the public, advocating and supporting no measures which, upon a large view 
of the general interest, they shall not think it incumbent on them to advance. 
But if any such person shall find himself compelled by his sense of duty to 
counteract the policy pursued by you as head of the government, it must be 
distinctly understood that the immediate resignation of his office is expected 
of him ; and that, failing such a resignation, he must, as a general rule, be sus- 
pended from it. Unless this course be pursued, it would be impossible to rescue 
the head of the government from the imputation of insincerity, or to conduct 
the administration of public affairs with the necessary firmness and decision. 

I need hardly say, that in the event of any public officer being urged into a 
resignation of his place by his inability to give a conscientious support to liis 
official superior, tiie merits of the question would undergo an investigation of 
more than common exactness by His Majesty's Ministers, and that His Majesty’s 
decision would be pronounced with a perfect impartiality towards those who had 
the honour to serve him in the province, however high or however subordinate 
might be their respective stations. 

By a steadfast adherence to these rules, I trust that an effective system of 
responsibility would be established throughout the whole body of public officers 
in Upper Canada, from the highest to the lowest, without the introduction of 
any new and hazardous schemes; and without recourse to any system, of which 
the prudence and safety have not been sufficiently ascertained by a long course 
of practical experience. 

15. I next advert to two subjects of far more importance than any of those 
to which I have hitherto adverted: I refer to the demand made partly in the 
report of the committee, and partly in the address from the Assembly to His 
Majesty, for changes in the mode of appointing legislative councillors, and for 
the control by the Assembly of the territorial and casual revenues of the Cro\yn. 

On these subjects I am, to a considerable extent, relieved from the necessity 
of any particular investigation; because claims precisely identical have been 
preferred by the Assembly of Lower Canada, and because, in the instructions ^ 
to the commi.ssioners of inquiry who have visited that province, I have already 
had occasion to state the views which have received His Majesty’s deliberate 
sanction. The principles of government in the two sister provinces must, I am 
well aware, be in every material respect the same ; I shall therefore annex for 
your information, as an appendix to this despatch, so much of the instructions 
to the Earl of Gosford and his colleagues as applies to these topics. 

In the prosecution of the inquiries of the commissioners in Lower Canada, 
they will be instructed to enter into full and unreserved communication with 
you upon these questions, and to frame their report in such a manner as may 

» SeeNo.LXXXVII. 
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enable His Majesty to adopt a just and flnal conclusion upon the course to be 
pursued respecting them in both the Canadas. For this purpose you will supply 
the commissioners with all the information which you may think necessary for 
them to receive, and with every suggestion which you may think it expedient 
to make for their assistance in comparing the state of these questions in the 
two provinces. If it should ultimately appear desirable, the commission may 
perhaps be directed to resort to Upper Canada, there to pursue, in concurrence 
with yourself, a more exact inquiry into these subjects than they could institute 
at Quebec, in reference to the affairs of the upper province. 

In general, the Earl of Gosford and his colleagues will be directed to enter into 
unreserved communication with you, not only on the points just mentioned, 
but on every subject of common interest to the two provinces. You on your 
part will conduct yourself towards them in the most cordial spirit of frankness 
and co-operation. 

I have thus, in order, adverted to every subject to which the Assembly of 
Upper Canada have called the attention of His Majesty's Government. You 
will communicate to the Legislative Council, and to that House, the substance ^ 
of this despatch, as containing the answer which His Majesty is pleased to make 
to the addresses and representations which I have had the honour to lay before 
Him from the two Houses in their last session. I trust that in this answer they 
will find sufficient evidence of the earnest desire by which His Majesty’s councils 
are animated to provide for the redress of every grievance, by which any class 
of His Majesty’s Canadian subjects are affected. 

I close this communication with the expression of my earnest hope, and 1 trust 
not too confident belief, that the representatives of the people of Upper Canada 
will receive with gratitude and cordiality this renewed proof of His Majesty’s 
paternal solicitude for the welfare of His loyal subjects in that province; and 
that, laying aside all groundless distrusts, they will cheerfully co-operate with 
the King, and with you as His Majesty’s representative, in advancing the 
prosperity of that interesting and valuable portion of the British empire. 

I have, &c. 

(Signed) Glenelg. 


LXXXIX 

EXTRACTS FROM PETITIONS OF HOUSE OF ASSEMBLY, 
LOWER CANADA, 1836 » 

[Trans.: Christie, op. cil.] 

At the head of the reforms which we persist in considering as essential, is the 
introduction of the principle of popular election into the constitution of the Legis- 
lative Council. The people of the country, without distinction, regard this body, 
as at present constituted, as factitiously opposed to its institutions, its state of 
society, its feelings and its wants, and as having been and as being necessarily 
the stronghold of oppression and abuses. They continue in like manner to believe 
that any partial reform which shall stop short of the introduction of the elective 
principle, will be altogether insufficient, and will, as leaving the inherent ^ce 
untouched, bring back the same evils and the same collisions. We think, that 
with regard to the constantly baneful action of the Legislative Council, we ^ijve 
amply explained ourselves to your Majesty, and that no other proof than the 
past and present acts of that body is needed to remove all doubt as to the nature 
and spirit of the improvement to be introduced into it. We look, in this respect, 
upon the Act of 1791, giving Legislators for life to the Canadian Provinces, at 
the mere pleasure of the Executive authority, as an unfortunate experiment, 
followed by most unhappy consequences. We also look upon this experiment m 
entirely foreign to the British constitution. We regret that in the extracts from 

‘ Headsubmitted a copy of these instructions to the J^islatare 
P. 47, for his reasons fordoing so). As a result, Gosfoid’s ^ o/ 

tomed on him the same stream of abuse as he had poured on A jlmer. (SeeKingsford, torp j 

■ OJiIa document represents the flnal position of Papineau’s nSt^doSimeiSftoSaiiJS 

containa the earliest r^erence in exact terms to a responrible exwuUve. The next documeni. couu. 
ihe resolutions of the hou se of assembly on which it wss founded. 
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the Despatches we have mentioned,^ an attempt is made by begging the question 
to infer an analogy which does not exist, for the purpose of aggravating certain 
specious objections against an elective Council. We would respectfully pray your 
Majesty to remark, that the influence which prevailed in the Councils of the 
Empire, at the period when the Act of 1791 was passed, was calculated to give 
an undue preponderance to the aristocratic principle, while in America, the in- 
dependent state and the progress of society, repelled any doctrine of this nature, 
and demanded the extension of the contrary principle. We must also express 
our regret, that while your Majesty’s representative in this Province has solicited 
the co-operartion of the two Houses of the Provincial Legislature to labour at the 
reform of abuses, and while this House is fully disposed to grant that co-operation, 
the constant opposition of the Legislative Council is of a nature to prevent so 
important an appeal from being followed by any result. For ourselves, we are 
conscious that we have ever been, and are still guided in our labours by our con- 
viction of what was for the greatest advantage of the people, and best adapted 
to cause your Majesty’s Government in this Province to be respected, cherished 
and strengthened ; and firm in our determination to pursue the same course, we 
pray your Majesty to believe that we shall not depart from it. 

Respecting as we do the expression of the Royal pleasure, we yet regret that 
the Ministers of the Crown should have declared that your Majesty was most 
unwilling to admit that the question of an elective Legislative Council was a 
subject open to debate in this Province. We beg to be permitted to represent 
to your Majesty, that it is not within the province of the Colonial Secretary to 
limit the subjects which are to engage the attention of this House and the people 
it represents, within the required forms, and with the view of improving the laws 
and condition of the Province. Against this infringement of the liberties of the 
subject, by one of your Majesty’s responsible servants, we dare to appeal to the 
supreme authority of the Empire, to that of your Majesty, sitting in your high 
Court of Parliament. 

We do not intend to discuss the historical points of English colonial govern- 
ment, on which we venture to differ from your Majesty’s ministers. Time has 
solved the problem, and we firmly believe that those happy countries to which 
these questions refer, would never have attained the degree of prosperity which 
they now enjoy, either under the old colonial government, or under a system 
like that which successive colonial ministers have established and maintained 
in this colony. 

On the subject of the Executive Council, we abstain from entering on any 
details, because we hold this question to be closely connected in practice with the 
other more important subjects of colonial policy. We shall confine ourselves to 
saying, that the full and entire recognition of the rights of this House and of 
the people, by those whom your Majesty may be pleased to call to your Councils, 
and their constitutional responsibility based upon the practice of the United 

Kingdom, will be essential motives for confidence in your Majesty’s government. 

***••• 

On the subject of the independence of the Judges, we see with pleasure that 
there exists no difference between the views of His Majesty’s Government and 
our own. We regret that we were mistaken in our efforts to carry them into 
effect. Since that time the modifications which have rendered the character of 
the Legislative Council worse, while it was pretended to make it better, have 
convinced us that it would be of no advantage to the due administration of 
justice, to proceed on the same basis. We shall not, however, abandon the 
consideration of the subject, and we shall attentively examine any plan which 
shall appear to us well adapted for the attainment of the desired end. 

What we have now said will sufllce to show your Majesty what our views arc, 
with regard to the politics of the colony as a whole, to the functions and powers 
which we believe to belong to the Provincial Legislature on all matters relative 
to the internal affairs of the colony, and with regard to what we conceive to be 
the best means of ensuring activity, efficiency and responsibility in the public 
service. We would suggest to your Majesty, that there are on this portion of 
the American Continent, more than a million of your Majesty’s subjects, com- 
posing the Colonies of Upper and Lower Canada, who, speaking different lan- 
guages, and having a great diversity of origin, laws, creeds and manners, charac- 

^ These Instractions were made public by sir Francis Head, the lieutenant-goyemoif of Upper 
and communicated to Papineau by Bidwell, speaker of the Upper Oanadian legislature. 
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teristiCB peculiar to them respectively, and which they have severally the right 
to preserve as a separate and distinct people, have yet come to the conclusion 
that the institutions common to the two countries ought to be essentially 
modified, and that it has become urgently necessary to reform the abuses which 
have, up to this day, prevailed in the administration of the Government. We 
rejoice that we have, in our just claims, the support of our brethren of Upper 
Canada. This support will render manifest to your Majesty and to our fellow 
subjects in all parts of the Empire, that we have been sincere in our declarations, 
that the circumstances and wants of the two Canadian Provinces do indeed require 
a responsible and popular government, and that we have been actuated by no 
narrow views of party or of origin in repeating to your Majesty for many years, 
our prayer that such a Government may be granted to us. 

With regard to the protection and to the equality of the rights which your 
Majesty’s Canadian subjects are entitled to, the remedy of evils and abuses, 
the abolition of sinecures and pluralities, the expected formation of an Executive 
Council on the principles we have set forth, and to divers other subjects more 
particularly mentioned in the Speech from the Throne at the opening of the 
present Session, we refer to the answer to His Excellency the Governor in Chief, 
and we ardently wish that the views and instructions of your Majesty’s Govern- 
ment, on the essential points, may be of a nature to facilitate the results which 
your Majesty’s Representative has been pleased to promise, and which it will 
afford us the most lively satisfaction to see attained. 

In the extracts from despatches hereinbefore cited, there are certain passages 
which induce us to believe that we have not made ourselves understood by your 
Majesty’s Government, with regard to the nature of the control we desire for 
the Provincial Legislature over the waste lands on the public domain of the 
Province, and which might cause some apprehension in the opinion of our fellow 
subjects. We have never claimed to exercise over this portion of the affairs of 
the Government, any other authority than the parliamentary and constitutional 
authority which we are entitled to exercise over all the other affairs of the country 
in so far as the peace, welfare and good government of the country may be 
therein concerned. We have also set forth at length our reasons for believing 
that this authority belongs to us. On this head, as on all others, our wish is that 
the due execution of the laws may remain in the hands of the Executive autho- 
rities, within the limits [prescribed by the laws and the constitution, and under 
the necessary responsibility; but we also wish that the right of the Assembly 
of the Province to legislate on these subjects, jointly with the other branches of 
the Legislature, and to exercise in this behalf the other powers of the Commons 


of the country, may receive its full application. 

It remains for us to address your Majesty on this important and extensive 
subject, — the public revenue and expenditure of this Province. We humbly 
thank your Majesty for the gracious declaration, that your Majesty is disposed 
to admit the control of the Representatives of the people over the whole public 
Revenue in this Province. We regard the fulfilment of this promise as of the 
highest importance. In stating explicity in the preceding portions of the Address, 
the rights which we humbly believe to belong to the Legislature of this Province, 
with regard to certain parts of this Revenue, we wish to present the subject 
in its true point of view, in order that no misconception may hereafter retard 
the desired result. In the proposals which it may please Your Majesty to make 
to us for the purpose of attaining this result, it is impossible that your Majesty 
should lose sight of the essential principles of the Constitution, or declara- 
tory Act of 1778,1 to the benefit of which we believe the people of this country 
are peculiarly entitled. We shall receive with respect, and examine with the most 
scrupulous attention any communication which Your Majesty may be 
to make to us, tending to the settlement of the financial questions. We believe, 
however, that any merely temporary arrangement, made as a matter of expediency, 
and not carrying with it the recognition of the principles we have ®iiPP®^*' ; 
could not have the desired effect, but would sooner or later bring back the very 
difficulties with which we are now contending. We humbly represent to Your 
Majesty, that the people of this Province, tired of the continued struggle in 
which they have been so long engaged to obtain the recognition of their ngnts 
on the part of the Metropolitan and Colonial authorities, would 
painful apprehension the possibility of the recurrence of the same state or imngs. 


* See No. XXXIX. 
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and of the necessity of making new sacrifices for the purpose of laying these 
complaints before Your Majesty and Parliament. We wish for a Government 
which shall assure us freedom and security; the unrestricted effect of Your 
Majesty's declarations can alone confer it on us ; and it will be when we possess 
it, and can entertain a hope of the removal of grievances and abuses we complain 
of, that we can properly seek the means of giving effect to Your Majesty’s wishes 
with regard to an appropriation of a permanent nature. With respect to the 
extension of any appropriation of this nature beyond what we have hitherto 
thought to be reasonable, it will be impossible for us to take the subject into 
consideration until after the views of Your Majesty’s Government, with regard 
to the details, shall have been made known to us. We must, however, declare 
that having represented to your Majesty our views with regard to the efficiency 
and responsibility which we wish to see established in the Provincial Govern- 
ment, we should think we failed in our duty to our constituents if we destroyed 
that efficiency and that responsibility, by placing, as a general rule, the great 
public functionaries of the province, beyond the reach of the wholesome action 
of the constitution. We are not actuated by any merely pecuniary motive ; we 
believe that the largest sums Your Majesty’s Government could ask for, would 
be utterly insignificant in comparison with those for which Your Majesty’s 
servants in this province have been defaulters, or the enormous sums expended 
out of the public revenue, without the authority of the Provincial Legislature, 
and even in opposition to the votes of this House ; or in comparison with the 
waste of the public property, by which four millions of acres of land or more, 
scarcely an eighth part of which has yet been settled, have been monopolized or 
alienated. But we earnestly desire to preserve the benefit of a just control on 
the part of the Legislature over the several branches of the Provincial Executive, 
and we can never consent by renouncing it, to confound all the powers of the 
state for time to come. 

Having thus rendered manifest our opinions on the essential points of the 
extracts from despatches which have come to our knowledge, we refer on all 
other points, to our humble petition to Your Majesty and your Parliament of the 
1st of March, 1834, and the 21st February, 1835, in which we persevere— We 
beg leave to call Your Majesty’s royal attention to the essential reforms we have 
pointed out in the former part of this address, and which we believe to be in- 
dispensably necessary. Declaring ourselves unsatisfied with the views and inten- 
tions of Your Majesty’s ministers, we address ourselves to Your Majesty and to 
your Parliament, in order that our Just claims may be listened to, and that Your 
Majesty’s government in this province may forthwith become a constitutional 
and responsible government, and one possessing the confidence of your faithful 
subjects. 

We have frequently regretted that the destinies of the inhabitants of this 
portion of the British Empire should depend almost solely on a Colonial Minister 
acting on the other side of the ocean, and for the most part on incorrect data 
and an imperfect knowledge of facts. 

We expect full Justice from the august tribunal to which we appeal, and we 
trust that the Provincial Parliament will be so called together for its next 
session as to enable us to continue as early as possible our labours for the welfare 
of the country, and, reassured by the measures we expect, to consider the means 
of finally arranging the difficulties which subsist in the Government of this 
Province, and of giving strength, stability and public confidence to Your 
Majesty’s government therein. 

Wherefore we respectfully entreat Your Majesty to listen favorably to our 
humble prayers, and as well by the exercise of the august powers which belong 
more especially to Your Majesty as Jointly with the Parliament of the United 
Kingdom, to render full Justice to your faithful subjects, and to deliver them 
from the system of oppression and bad government which the Colonial Ministers 
have long made to press heavily upon them. And by inclination led, as well as 
by duty bound, we shall ever pray for Your Majesty’s sacred person. 
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XC 


RESOLUTIONS OF HOUSE OF LOWER CANADA, 1836 
[Trans.: Christie, op. ciL] 


Resolved, That it is the opinion of this Committee, that this House, in its 
exertions to procure a redress of the various grievances under which the’people 
of this Province labour, and to introduce a good and responsible system of local 
government, have, in addition to the other weighty and substantial reasons 
by which it has been guided, been greatly encouraged by the hope and expecta- 
tions that any amelioration in the political institutions of the colony would be 
followed, of right, by similar advantages to our brethren inhabiting the sister 
Provinces of British North America. 

Resolved, That it is the opinion of this committee, that the political reforms 
which this House and the good people of this Province have been for a great 
many years endeavouring to obtain, have at various epochs been explained by 
the votes, resolutions and addresses of this House, and by the petitions of the 
people themselves. That the principal object of those reforms is: — To render 
the Executive Council of this Province directly responsible to the representatives 
of the people, in conformity with the principles and practice of the British Con- 
stitution as they obtain in the United Kingdom ; to extend the principle of elec- 
tion to the Legislative Council, which branch of the Provincial Legislature has 
hitherto proved, by reason of its independence of the people, and of its imperfect 
and vicious constitution insufficient to perform the functions for which it was 
originally designed ; to place under the constitutional and salutary control of this 
House the whole of the revenues levied in this Province from whatever source 


arising ; to abolish pluralities, or the cumulation in one person of several or in- 
compatible offices; to procure the repeal of certain statutes passed by the 
Imperial Parliament, in which the people of this Province are not and cannot 
be represented, which acts are an infringement of the rights and privileges of 
the Legislature of this colony, and are injurious to the interests of the people 
thereof ; to obtain over the internal affairs of this Province, and over the manage- 
ment and settlement of the wild lands thereof (for the advantage and benefit 
of all classes of His Majesty’s subjects therein without distinction), that whole- 
some and necessary control which springs from the principles of the Constitution 
itself, and of right belongs to the Legislature, and more particularly to this House 
as the representatives of the people; which reforms are specially calculated to 
promote the happiness of His Majesty’s subjects in this Province; to draw more 
close the ties which attach the colony to the British empire, and can in no way 


prejudice or injure the interests of any of the sister Provinces. 

Resolved, That it is the opinion of this Committee, that it has long been 
the aim of the enemies of these colonies, by deliberate and unfounded mis- 
representations to engender dissensions and bad feelings between the people 
thereof, in the hope of preventing all union of purpose among the said people, 
and of thereby preventing the reform of those many abuses and evils of which 
the people have so frequently complained, and which are connived at or upheld 
for the advantage of a minority hitherto unjustly possessing, and still endeavoring 
to maintain, a political ascendency in this Province, contrary to the principles 
of all good government. tt 

Resolved, That it is the opinion of this Committee, that this House has seen 
with extreme concern, a speech delivered at the opening of the present session 
of the Legislature of Upper Canada, by His Excellency Sir John Colborne, late 
Lieutenant Governor of that Province, at a moment when his sudden recall 
reflected particularly on the merits of his administration, in which it is stated 
that the affairs of this Province had exercised an injurious influence on the 
interests of Upper Canada— had tended apparently to discourage emigration 
and the transfer of capital to that country, and had acted disadvantageously 
m respect to the terms on which the large loan authorized by the legislature 
of the province was recently negotiated in England; that such a statemen 
calculated to misrepresent the views of this House— to 
those Provinces against each other — to disturb that good undewtandmg 
ought to prevail, and which has hitherto prevailed between the said people. 
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and in place thereof to sow discord and animosity among the several classes of 
His Majesty's subjects in these Provinces. 

Resolved, That it is the opinion of this Committee, that strong in the rectitude 
of their intentions and principles, and moved alone by a desire to introduce 
order and responsibility into their political institutions, in the place of the 
disorder and abuses which now unhappily prevail, this House and the people 
whom it represents, indignantly repudiate all design to injure the interests or 
embarrass the exertions of the people of Upper Canada, in whose welfare the 
people of this Province feel a lively interest, and for whose patriotic exertions 
to improve their political and social conditions, this House entertains a sincere 
respect, and this House is gratifled to perceive that the representatives of the 
sister province have done this house the justice to acquit it of being the cause of 
any dissensions or embarrassments existing in the country; and this House 
firmly repeats that those dissensions and embarrassments proceed from the 
defective constitution of the Legislative Council of these colonies, and from the 
continued unconstitutional exercise by the same persons of executive, legislative 
and judicial functions, from which causes have resulted the abuses of which the 
people have so long and so justly complained. 

Resolved, That the Speaker of this House be authorized to transmit copies 
of the foregoing resolutions to the Speakers of the several Assemblies of Upper 
Canada,^ and of the other sister Provinces, and to express the desire of this house 
cordially to co-operate with the said Assemblies in all constitutional measures 
calculated to promote the mutual interests of these colonies. 


XCI 

GLENELG TO GOSFORD 
[Trans. : Christie, op. ciL] 

Downing Street, 
7th June, 183G. 

My Lord, — His Majesty having had under his consideration the Address of the 
House of General Assembly of Lower Canada,^ on the state of public affairs 
in that Province, has commanded me to convey to the House, through Your 
Lordship, the following answer: 

“The King contemplates with deep regret the ill success of His Majesty’s 
efforts to remove from the minds of the Representatives of the people of Lower 
Canada, those distrusts and jealousies with which they appear unfortunately 
to have been affected. Conscious, however, that His measures have been dictated 
by an earnest solicitude for the welfare of all classes of His Canadian Subjects, 
unmixed with any motive of a less just and liberal character. His Majesty awaits 
with tranquillity the result of this long and painful discussion, assured that when 
the misconceptions of the moment shall have passed away, His labours for the 
prosperity of Low^er Canada, will be repaid by the confidence of the inhabitants 
of that Province, of whatever class or national origin.” 

His Majesty is sustained and encouraged in these hopes by observing that the 
House of Assembly were led to grant the supplies only for six months, and to 
prefer their present complaints, apparently in consequence of the publication 
of some detached passages from ray Despatch of the 17th of last July,* on 
which passages the House have founded the remark “that the researches 
authorized by his Majesty for the purpose of ascertaining the means of doing 
justice to His Canadian Subjects, were on several of the most essential points, 
limited by pre-conceived opinions and anticipated decisions.” 

This supposition, even if it had received any countenance from the isolated 
extracts from my instructions to you and your colleagues in the Canada Com- 
mission, which were brought under the notice of the House of Assembly, would 
have been entirely removed if the House had been in possession of the whole 
of those instructions. They would have found not only that the general tenor of 
those Instructions favoured an entire freedom of inquiry and judgment by the 
Commissioners, but that the most unequivocal language had been studiously 

1 This appeal did not produce the desired result. After being entered on the journals of the house of 
assembly in Upp er Canada it was expunged by the succeeding assembly. 

« No. LXXffx. ^ ^ ® ■ See No. LXXXVII. 
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employed for the express purpose of counteracting the opposite opinion. I know 
not how it would have been possible to have expressed His Majesty’s gracious 
intentions in terms stronger or more unambiguous. In my Despatch of the 17th 
July last, I stated that, ** although your duty as Commissioners would be ex- 
clusively to inquire, of that duty you were placed under no restrictions excepting 
such as the necessity of the case, or your own judgments might prescribe.” 

I concluded my instructions by disclaiming “the remotest intention of fetter- 
ing your discretion, or of restricting in any degree the exercise of your own 
jud^ents, either as to the subjects of inquiry, or the opinions at which you may 
arrive.” I observed that in the course of your investigation new topics would 
occur to you, and new views of topics already familiar would present themselves. 
“You will not,” I added, “on any occasion, or for any reason, shrink from the 
explicit declaration of your sentiments. You will not decline any inquiry, 
the prosecution of which may promise benefit to the Colony or to the Mother 
Country.” 

If the whole of my despatch of the 17th July had been before the House of 
Assembly, they would have found in these and in other passages, a sufficient 
disproof of the supposition that your inquiry was limited by any pre-conceived 
opinions or anticipated decisions. 

It is indeed true that, in approaching this subject, I recorded reasons which 
strongly enforce the closest possible adherence to the existing Constitution of 
Provincial Government. In every part of His extensive dominions, it has been 
the constant object of His Majesty to correct real abuses, and to introduce such 
improvements as the existing state of society, and the deliberate voice of Public 
opinion have appeared to demand. But to reconcile necessary changes with 
the stability of political and social institutions has been no less an object with 
Ills Majesty. At once to reform in the spirit of the Constitution, and to oppose 
changes conceived in a contrary spirit, is a duty which the King will never 
shrink from avowing his intention to fulfil. 

In conformity with this rule you were directed to “apply yourselves to the 
investigation of this part of the general subject, endeavouring to ascertain how 
far the Legislative Council has really answered the original objects of its institu- 
tion, and considering of what amendments it may be susceptible.” You were 
also informed that when your “ Heport should have been received, His Majesty 
would take into his most serious consideration the question whether there are 
any amendments in the law on this subject, which it would be fit to propose 
for the consideration of the Imperial Legislature, and which, being founded on 
the principles and conceived in the spirit of the Act of 1791, may be calculated 
to render the practical operation of that statute more conformable to the wishes 
and intentions of its framers.” 

If it be enquired what definite meaning is to be attached to the terms which 
I have thus employed, I answer that the principle of the Constitution of 1791 
is, that there shall be two distinct and independent Houses of Legislature. 
Adhering to this general principle, it remains for your lordship and your col- 
leagues, acting on the instructions addressed to you as Commissioners, to inquire 
liow the most effectual means can be taken for securing such a Legislative Council 
as shall enjoy at once a due share of public confidence, and a full exercise of an 
enlightened and indef)endent judgment on all matters submitted for its con- 
sideration. 


The fears of some and the hopes of others, have placed a more narrow con- 
struction on the extracts of my Despatch of the 17lh July. In disavowing that 
meaning 1 make no concession, but simply adhere to the views which 1 was 
honored by his Majesty’s commands, to express before. Such as the intentions 
of His Majesty’s confidential advisers were on this subject in July last, such they 
still continue. ... 

The Address further advances a complaint connected with the Execu ive 
Government of Lower Canada, a complaint which does not find a place either 
in the 92 resolutions of 1834 or in any of the earlier Addresses 
House of Assembly. The house now, however, state the necessity of establishing 
in the Province what is termed “a responsible and popular government. 

Understanding these expressions in their obvious sense. His Majesty ppy 
to declare that they do not advance beyond the principles by which it is H 
pleasure and command that the Executive Government of Lower Canada shou 


* See No. XC. 
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be administered. It is His Majesty’s desire and injunction that full and early 
explanations should be afforded to the Representatives of the people, of all 
important measures adopted by the government; that the Assembly should 
enjoy the most ample opportunity of explaining both to the King himself, and 
to His Majesty’s Representative, in the Province, their opinions and their wishes 
respecting every such measure; that the imputed misconduct of any public 
officer, with the exception of His Majesty’s Representative, the Governor, who 
must be responsible directly to the King and the Imperial Parliament, should 
be closely and impartially investigated, that means should be devised for bring- 
ing to trial and punishment within the Province itself, every such officer to 
whose charge any malversation in office may be laid ; and that effectual security 
should be taken for the zealous co-operation of all subordinate officers in every 
measure advised by the Legislature and sanctioned by the King for the general 
welfare of His Majesty’s subjects. 

The Address of the Assembly calls upon His Majesty to recommend to Parlia- 
ment the repeal of the British statute respecting the tenures of land in Lower 
Canada. If the House had been in possession of my Despatch of the 17th July, 
they would probably have waived this application. They would have been aware 
that the reluctance of the King, to recommend to Parliament any measure which 
could be plausibly represented as an unnecessary interference with the internal 
affairs of the Province, is the single obstacle to the introduction of a Bill on that 
subject. 

The Address proceeds to demand the repeal of the Act and the revocation of 
the Charter under which the British North American Land Company is incor- 
porated, and the resumption of the lands which have been sold to them. I shall 
not, I trust, be thought forgetful of what is due to the privileges and dignity of 
the House, if 1 do not shrink from the avowal of any opinion deliberately enter- 
tained by the Ministers of the Crown, though it be not in accordance with the 
sentiments of the Representatives of the Canadian people; 1 must, therefore, 
state that His Majesty’s Government cannot proceed to the consideration of 
the questions raised by the Assembly respecting the British North American 
Land Company, unless it can first be established in due course of law that the 
claim of the Company to their corporate character and to their lands is invalid. 
No considerations however urgent, of temporary or apparent expediency, not 
even the desire to conciliate the good will of the Assembly of Lower Canada — 
than which no motive can be of greater weight,— could reconcile His Majesty to 
a measure, the principle of which would endanger the foundation of all proprie- 
tary titles, and all social rights. 

The remaining topics embraced in the Address require, on the present occasion, 
no very lengthened notice, because when attentively considered, that document 
docs not appear to advance any i>rinciple respecting them essentially different 
from those which are admitted or maintained in my Despatch of the 17th of July. 

Respecting Judicial independence, the Assembly frankly admit the entire 
coincidence between the opinions of His Majesty’s Ministers and their own. 

With regard to the settlement and management of the uncleared lands, and 
to all questions of finance, 1 trust I am not mistaken in supposing that no 
essential difference in principle exists between the sentiments contained in the 
Address, and those expressed in my despatch of the 17th July. 

And now, referring to the preceding remarks, 1 conceive myself entitled to 
state, that there did not exist during the last Session any real or substantial 
difference of opinion between the Ministers of the Crown and the House of 
Assembly, on any question regarding which His Majesty’s Government felt at 
liberty to take any immediate proceedings. No single complaint had been alleged 
which had not been either promptly removed, or made the subject of impartial 
inquiry. No maladministration of the affairs of the Province was imputed to 
your Lordship. Without any actual controversy with the Executive Govern- 
ment, the House, however, declined a compliance with the proposition to provide 
for the arrears and for the supplies pending the inquiry. His Majesty does not 
deny that this is a power which the law has entrusted to the representatives of 
the people. But he cannot admit that, on the present occasion, the recourse to 
the exercise of that power can be attributed to any indisposition on the part 
of His Majesty to accord the fullest measure of justice to His Canadian subjects. 
On a review of all the circumstances of the case. His Majesty’s Government are 
led to the conclusion, that the course pursued by the House is to be ascribed to 
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m misapprehension of the tenor of your Lordship’s instructions, induced by 
the p^hcation of a few detached passages from them. Your Lordship wUl 
therefore, communicate to the House a complete copy of those instructiora, and 
will renew your application for the arrears now due to the pubUc officers, and 
for tli 6 funds nccossEry to cftrry on His M 8 jcsty*s ssrvic©, 

I have the honor to be, my Lord, 

Your most obedient servant, 

(Signed) Glenelg. 


XCII 

ROBERT BALDWIN TO GLENELG, 1836 
[Trans. : Report of Canadian Archives, 1923.] 

4 Trinity Court, Charing Cross 
13th July 1836. 

My Lord, 

I have to acknowledge the receipt of a Letter from Mr. Stephen in reply to 
mine of the 20th ulto. requesting the honor of an interview with Your Lordship, 
on the public and private grounds referred to in my former Letter. — 

As Your Lordship does not deem it adviseable to accede to my request for 
a personal interview, I will not trespass on Your Lordship’s time by any further 
reference to myself, or the injustice which I, and indeed all my late Colleagues, 
have reason to complain of having received at the hands of the Lieutenant 
Governor — More than enough is already before Your Lordship to place this in 
a very strong light — ^Y our Lordship I feel assured cannot approve of the conduct 
of Sir Francis Head, however necessary you may imagine it to be, not publicly 
to condemn it; and I can personally have no desire to pursue the subject; I will 
only take the liberty of assuring Your Lordship, that as it was no desire of 
place that induced me to accept the seat pressed upon me by Sir Francis Head, 
nothing but a desire of justifying myself to the Government, under which I was 
born, and to which I am both by duty and affection still most warmly attached, 
could, as far as I am myself personally concerned, have induced me to trespass 
on Your Lordship by the request. — I shall take it for granted however that Your 
Lordship will do us the justice to point out any particular in our conduct on the 
late occasion, which in your estimation may appear culpable, or such as to call 
for further explanation. 

But my Lord I am deeply impressed with the responsibility which the present 
state of Upper Canada necessarily throws upon every man connected with it — 
As my native Country its prosperity is necessarily to be an object of the most 
intense Anxiety. — Educated in the warmest attachment to the monarchical 
form of Government, believing it to be best adapted to secure the happiness of 
the people, and fully sensible that it can be maintained in Upper Canada only 
by means of the connexion with the Mother Country, I have always been most 
earnestly anxious for the continuation of that Connexion : I believe it to be now 
endangered. I sincerely believe the crisis to have arrived, which is to decide the 
ultimate destiny of Upper Canada as a dependancy of the British Crown. — I feel 
therefore that it would be criminal in me to refuse compliance with Your Lord- 
ship’s request to communicate with you in writing on the subject of the present 
state of that Province, and the events which have recently taken place there-— 
At the same time I cannot but feel, that altho’ there may be some advantage in 
this mode of communication where Principles are merely to be laid down ; they 
are more than counterbalanced by the disadvantages attendant upon it, where 
principles are not only to be laid down, but discussed, and the details connected 
with them, and the political situation of a country in a state of high and dangerous 
excitement, to be enlarged upon, and disposed of. — 

I shall how- ^ - ^ 

present state 

the recent me«uvAAaA aava«a . , . % . 

Commons, and the value and importance of that principle in producing harm y 

among the several Branches of the Provincial Legislature, and 

people with confidence in the Home and Provincial 

conclude with most respectfully submitting my opimon as to the course which, 




336 CONSTITUTIONAL DOCUMENTS OF CANADA [1791- 

with all deference for the opinion of others, it appears to me absolutely necessary 
should be promptly taken for preserving the connexion of the Colony with the 
Mother Country. — 

If it is the desire of the Mother Country, which I of course assume it to be, 
to retain the Colony it can only be done either by force, or with the consent of 
the People of Upper Canada themselves. I take it for granted that Great 
Britain cannot desire to exercise a Government of the sword, and that she will 
therefore only govern the Canadas so long as she can do so with the concurrence 
of the People — For the purpose therefore of continuing the connexion upon this 
footing it IS absolutely necessary ; First — That the political machinery of the 
Provincial Government should be such, as shall work harmoniously within itself, 
without collision between any of its great wheels ; And secondly, That it should 
be such as that the People may feel that they have an influence upon it sufllciently 
powerful to secure attention, not only to their abstract rights, but to their feelings 
and Prejudices ; without regard to these you can govern no people satisfactorily 
or successfully — ^That the Constitution of Upper Canada administered upon the 
principles heretofore applied to it, has failed to accomplish either of these objects 
a very cursory view of the history of the Colony, without reference to Your 
Lordship's late dispatch, will sufficiently demonstrate. — It may however be well 
to state that the differences alluded to are of a much earlier date than appears 
to be generally known in this Country, or until lately to have been recollected 
even in the department over which Your Lordship presides. As early as in the 
Provincial Parliament of 1820 an opposition respectable if not formidable both 
in talents, and numbers existed, — some of the leading Members of which not 
only expressed their entire want of confidence in the Provincial Executive, but 
adopted the principle now contended for as a part of their political creed, and 
assumed it as necessarily pertaining as much to the provincial Constitution as 
to that of the Mother Country. — During the whole of that Parliament however 
the opposition were generally in a minority. — In the parliament of 1824 and in 
that of 1828 the Executive were uniformly in an inconsiderable minority. — In 
that of 1830, owing to Circumstances to which it is not worth while now to allude 
the Executive obtained a Majority; but in that [of] 1834 they were again in a 
minority; so that taking the twelve Years from 1824 to 1836, the Provincial 
Executive have been in the minority for eight Years and three Parliaments, and 
have had a Majority only for four Years and one Parliament ; during the whole 
of this time also the House of Assembly were constantly passing Bills which the 
Legislative Council as uniformly threw out. As therefore the present Constitu- 
tion administered, upon the principles heretofore applied to it, has failed in 
both particulars, I mean in working smoothly itself or satisfying the People, it 
necessarily follows that something must be done to accomplish the objects 
desired. — ^To this end four remedies have been proposed; first to make the 
Legislative Council elective ; Secondly, to abolish it ; Thirdly to concede certain 
isolated points, which have been earnestly called for by the Representatives of 
the People, and fourthly, to put the Executive Council permanently upon the 
footing of a local Provincial Cabinet, holding the same relative position with 
reference to the representative of the King and the Provincial Parliament, as 
that on which the King’s Imperial Cabinet stands with respect to the King and 
the Parliament of the Empire, and applying to such provincial Cabinet both 
with respect to their appointment to, and continuation in, office the same 
principles as those which are acted upon by His Majesty with respect to the 
Imperial Cabinet in this Country. — 

The two first remedies, if not inexpedient, I look upon as at least wholly 
insufficient to accomplish the objects desired: — the third, as equally insufficient 
of itself to do so ; and the last as the only remedy by the application of which 
those objects can be attained and upper Canada preserved to the Mother 
Country — 

First, the making the Legislative Council elective I look upon as inexpedient ; 
among other reasons because I am of opinion that the institutions of every 
Colony ought as nearly as possible to correspond with those of the Mother 
Country — ^the Upper House of the Imperial Parliament not being elective I 
would therefore not have the Upper House of the Provincial Parliament elective 
unless under the pressure of an absolute necessity. — I moreover disapprove of 
the adoption of such a measure at all events at present, — because it is as a general 
principle inexpedient to make an alteration in the forms of the constitution of 
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any Country, until the necessity for such change has been demonstrated, by 
putting into full and efficient operation, the existing constitution in all its details • 
which cannot be said to have been done with that of Upper Canada until the 
Executive Council is practically converted into a provincial Cabinet for the local 
and internal Affairs of the Province Had this been done ten or twelve Years 
ago when the Executive first found themselves in a decided and uniform minority 
in the Provincial Parliament, I am satisfied that an elective legislative Council 
would not now have been thought of, and I am not without hopes although 
they may prove fallacious, that it is not yet too late by the adoption of this 
yirinciple to render such change in the constitution unnecessary. But at all 
events as a remedy amounting merely to the application of an English principle 
to the constitution as it stands, it ought yet to be tried fully and fairly, previous 
to resorting to the more violent measure of a legislative change in the Charter 
It is but right however to inform Your Lordship that altho’ my opinion of the 
inexpediency of such a change in the organization of the Legislative Council is 
concurred in by many I believe, a considerable majority of the Reformers of the 
Province (which every day’s delay is increasing) think that such a change will 
ultimately be found necessary. — After the intimation contained in Your Lord- 
ship’s dispatch and out of regard to the opinions entertained by us, wlio in this 
point differ from them, they were however willing to drop the question of an 
elective Legislative Council until the Constitution as it is should have been fully 
and fairly tested by the application of those principles which have been found 
so valuable and so necessary in the successful working of that of the Mother 
Country; — And whatever may be the opinion entertained as to the expediency 
or inexpediency of making the Legislative Council elective 1 believe no doubt 
exists of such change being found wholly insufficient of itself to accomplish the 
two objects desired — ^The making the legislative Council elective might convert 
that body into an additional engine of hostility against the executive Govern- 
ment, but could never supersede the necessity for the concession of the Principle 
contended for. — Resistance to the concession of this Principle may drive the 
Reformers into Unanimity in the call for an Elective legislative Council, but it 
will only be as a means and not as an end — ^And when this state of things arrives, 
be assured that England will have lost the last hold upon the Affections of the 
great mass of the people of Upper Canada- -That such change in the constitution 
of the Legislative Council would not be found to produce harmony between 
the three branches of the Provincial Government, will be readily admitted when 
it is remembered that the Collision which has produced so much evil has not 
been merely between the Representative Branch of the Government and the 
Legislative Council, but between the Representative Branch and the Executive 
Ooveniment ; the complaint has always been of the influence of the Executive 
upon the Legislative Council, and not of the influence — of the Legislative Council 
upon the Executive Government. — It were idle therefore to expect unanimity 


while you leave untouched the main source of disconl. 

Secondly — To the proposal to abolish the Legislative Council altogether , most 
of the reasons against making it elective will equally apply: it may in addition 
be urged that a second chamber of some kind has, at least in modern constitu- 
tional legislation, been deemed essential to good Government; It has not been 
<1ispenscd with in any of the new constitutions of any of the neighbouring 
Republics ; and has I believe in more, instances than one been not long since 
adopted as an improvement to the political machinery of Government where the 
previous constitution had contained no such provision. And moreover, the 
abolition of the Legislative Council has not been asked for, by any portion of 
the Canadian People. — . , . , . ^ 

As to the third remedy proposed, that of conceding certain isolated points 
as they arise, and are called for; I will only say, that the whole history, not only 
of the Canadas but of the Colonies in general shews that such course as a means 
of producing permanent satisfaction and harmony, has wholly failed,-- nor 
indeed does it appear to me to require much consideration to convince 
of the insufficiency of this as a permanent remedy— In the 
cessions are never made, and under the present system never will » . 

after such a prolonged struggle, that when they come, they ^ 

have been wrung from the Grovernment, and not to have proceeded 

of justice or expediency of granting thein. — ^They untouched 

which is felt of the Provincial Executive Government.— They leave untouc 
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ihe great evil of the disadvantageous comparison which is constantly before the 
eyes of the people when they look at the administration of the Imperial Govern- 
ment by the King, and that of the Provincial Government by his representative — 
They see the former always so far consulting the wishes of his people as never to 
keep in his Councils persons who have not the confldence of their Representatives ; 
while in the administration of their own Government they see the mere Repre- 
sentative of that Sovereign constantly surrounded by those very individuals, of 
whom sometimes with reason, and perhaps sometimes without they have become 
distrustful and jealous; And they very naturally ask the question, why are not 
our Representatives to be paid as much attention to by the King's Deputy, as 
the Representatives of our fellow Subjects in England by the King himself? — 
Astute reasonings may no doubt be framed, and flne distinctions drawn upon the 
subject but this is a plain common sense and practical view of it ; out of which 
be assured it will be impossible ultimately to persuade the Yeomanry of Upper 
Canada — ou may indeed, by strenuously insisting on the inapplicability of this 
principle to their situation, drive them to insist on a more extended system of 
elective institutions. — By refusing what no one can deny to be an English 
principle; — the same upon which Your Lordship, and Your Colleagues were 
selected to fill the high and important situations which you hold in His Majesty's 
Councils ; the same by which you at this moment continue to retain those places, 
— ^you may indeed divert their attention to another Quarter, and drive them to 
call for the power of electing their own Governor, and their own Executive ; but 
you never can persuade them to abandon the object of obtaining more influence 
lhan they now possess, through their Representatives, in the administration of 
the Executive Government of the Colony. — 

I now come to the consideration of the fourth remedy, which consists of 
nothing more than having the provincial Government as far as regards the 
internal affairs of the Province, conducted by the Lieutenant Governor (as 
Representative of the paramount Authority of the Mother Country) with the 
advice and assistance of the Executive Council, acting as a Provincial Cabinet, 
and composed of Men possessed of the public confidence, whose opinions and 
policy would be in harmony with the opinions and policy of the Representatives 
of the People. This, as I have before said, 1 look upon not only as an efllcient 
remedy, but as the only efllcient one that can be applied to the evils under 
which the Province is at present suffering. — 

I shall avoid troubling Your Lordship with any observations upon the con- 
struction of the Constitutional Act; because not only has the subject been 
already fully entered into, in the Report of the Select Committee of the House 
of Assembly; but I sincerely believe matters to have arrived at that point when 
it really signifles nothing whether it be or be not required by the Charter. The 
only question worth discussing is, whether it is or is not expedient that the 
principle should be applied to it: And for this purpose all that it is necessary 
to ascertain in the first instance is, that there is nothing in the Charter which 
forbids the application of such a principle. That this is the case, as it has never 
been denied, and as the principle in its practical application consists in fact 
merely in the ordinary exercise of the Royal Prerogative will, 1 take it for granted, 
be readily admitted. — The Concession of the principle therefore calls for no 
legislative interference ; — It involves no sacrifice of any constitutional principle, — 
It involves no sacrifice of any branch of the Royal Prerogative, — It involves no 
diminution of the paramount Authority of the Mother Country; It produces no 
such embarrassment to the Home Government, as in the present state of the 
Imperial Parliament, the attempt to grant an Elective Legislative Council would 
be almost certain to do : — From being an English Principle, it would strengthen 
the Attachment of the People to the connexion with the Mother Countiy^ ; and 
would place the Provincial Government at the head of Public opinion, instead 
of occupying its present invidious position of being always in direct opposition 
to it. 

But in addition to these Advantages, which this remedy possesses in an 
eminent degree over all others, that have been suggested, it would be found 
effectual for the purposes desired. — 

Permit me to restate those objects, — they were first, that the different branches 
of the Provincial Government should be brought to act in harmony with each 
other; and secondly, that the People should feel that they had sufficient influence 
upon their Government to secure attention to their rights, — and respect for their 
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feelings and prejudices: I am of opinion that this principle if fully and fairlv 
acted upon, would affect both those objects. — An Executive Council constituted 
upon this principle, would from their situation as confidential advisers of the 
Lieutenant Governor necessarily have great influence in the House of Assembly 
Their weight in the Country, as well as their confidential situation, about the 
person of the Lieutenant Governor, would give them great weight in the Legisla- 
tive Council: And they would of course from both circumstances possess CTeat 
weight with the Lieutenant Governor. They would generally if not uniformly be 
in one or other House of Parliament, and would there form a centre of Union 
and in fact act as a sort of balance Wheel to the constitution. The measures 
which they brought forward, as they would necessarily have the previous sanction 
of the Lieutenant Governor, would come recommended on the one hand by all 
the weight of executive influence, and on the other by the support of those 
to whom the people both from habit and principle had been accustomed to look 
with confidence. — The people would therefore be predisposed to receive their 
Measures with satisfaction and confidence, as the fruit of the advice of their 
friends ; and the Legislative Council as recommended by the servants of the Grown, 
whose interests as well as duty it was, to recommend nothing but what was safe, 
as well as satisfactory to the Public. — ^What was not deemed wise or prudent 
to adopt, instead of being suffered to pass heedlessly through the Assembly, 
and left to be thrown out by the Legislative Council or negatived by the Veto 
of the Lieutenant Governor would be met in the first instance and resisted; 
because every step that such proposal advanced would increase the probability 
of ultimate embarrassment to the Executive Council, and to those whose con> 
fldence they enjoyed ; who would of course be always the most powerful Party 
in Parliament. — Such an Executive Council would necessarily feel a moral as 
well as a political responsibility for the success of their Measures. — ^Their per- 
manent connexion with the Country as well as a sense of duty and natural desire 
to retain office, would necessarily insure their utmost exertions, not only to 
procure harmony but to produce good government. — The People when they saw 
that the King’s Representative would not retain Men in his Councils who have 
forfeited their confidence, would be the more careful in the exercise of the Elective 
Franchise, and far less likely to withdraw their confidence from those in whom 
they had once found reason to place it. — 

That the adoption of this principle would without vesting the Election of the 
Executive Council in the People place in their hands such an indirect influence 
upon it, as would be sufficient to secure attention to their rights, feelings, and 
prejudices, is sufficiently evident ; because if such attention were not paid by 
those in the confidence of the Lieutenant Governor, the people have only to 


return to the next Parliament, men who would not give them parliamentary 
support, and they would necessarily have to resign ; and the Lieutenant Governor 
to appoint others who possessed the confidence of the Representatives of the 
People. — ^A. B and C. would go out of office, and D. E and F would come in; 
the Lieutenant Governor always retaining the Power of calling into Action his 
superintending control with respect to the measures of both the one and the 
other: and the effect produced upon the interests of the Mother Country, being 
none other than that the change would give satisfaction, and, at least most 
probably, insure good government in the management of the internal affairs 
of the Colony. — 

But it will be said that even under this system, collision may arise.— -The 
Lieutenant Governor may disapprove of the measures recommended by his 
Council, and find it impossible to form an Executive Council which would secure 
parliamentary support upon any other terms than concession ; or the Executive 
Council may find it impossible to bring the two houses to an Underst^ding upon 
every Measure:— To which I reply, that the practical working of the P«*M5iple 
would be sure to postpone such collision to the latest possible period: That the 
intermediate steps of a change of the Executive Council, and of ^pealing to 
the people by a dissolution, would at all events give the Home Government 
the great advantage of not itself coming in collision with the People ull the lasi 
moment, and of ascertaining the exact point where the question of Concession 
would become one merely of expediency ; in addition to which 1 
that this objection is equally applicable to the practical working of the W P 
m this Country ; with this great difference, that supposing the people of England 
to be wholly unreasonable in their demands, the Crown has in point of fact no 
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means of resistance ; whereas in the case of a Colony there is as a last resort the 
application of that power, which, independent of the influence which a know- 
ledge of the possession of it, would necessarily give to the Representative of the 
Home Government, in the course of the previous contest, will always rest in 
the hands of the Parent state to be exercised when all other means fail: So that 
were the principle a ipere experiment, to be tried now for the first time a colony 
would be a safer subject for such experiment than the Mother Country. With 
respect to collision between the two houses, such under the operation of this 
principle, is surely not more likely to happen in the working of the Upper Canada 
Constitution, than in that of the Mother Country ; and the utmost that can be 
done by the most perfect system is to guard against the probability, — not the possi- 
bility of difllculties: — Such collision might happen even between two elective 
bodies, and in point of fact does happen, not only occasionally but every day 
under the constitution as at present acted upon ; and at the w^orst such a case 
would be open to be disposed of, in the same way as a similar one in England ; 
with this difference only, that the appointment of a batch of new legislative 
Counsellors, is not subject to the same difficulty that the creation of New Peerages 
is; and as the Seats of legislative Counsellors are not hereditary; and finally 
the ultimate resource of making the legislative Council elective ; if indeed it be 
still found necessary to do so, will be as open to be taken as ever. — 

It is objected that the concession of this principle is inconsistent with the pre- 
servation of the paramount Authority of the Mother Country. With respect to 
this, I would remark that it does not appear to be more so than the concession 
of the power of legislation ; in the one case you vest the power of legislating on 
the internal Affairs of the Colony in a local Parliament with the consent of the 
King's Representative; in the other, you leave the Executive Power in the hands 
of the King's Representative requiring only that it should be exercised with the 
advice of persons named by himself but possessed of weight and influence with 
the people whose local Affairs, he is deputed to administer. — 

It is objected, that it would interfere with the patronage of the Lieutenant 
Governor ; this also appears to me to be an error ; the power of appointment to 
office would remain in the Lieutenant Governor as at present. The right of 
advising is all that is claimed for the Executive Council: If such be considered 
an interference, it is such as can be exercised, alone to prevent mischief. But 
suppose that it actually deprived the Lieutenant Governor of every vestige of 
patronage ; the simple question is, is the patronage in the hands of the Lieutenant 
Governor the great object for which England desires to retain Upper Canada. 
If this be, indeed the chief or only object, let it be candidly avowed: I will only 
remark that the People have been hitherto induced to believe that the Home 
Government were actuated by other and loftier motives. — 

It is objected that it would lessen the responsibility of the Lieutenant Governor 
to the Home Government: this is a mistake, every act of the Provincial Govern- 
ment would be the Act of the Lieutenant Governor requiring his full consent quite 
as much as at present. — How would he be less responsible then to the King and 
Parliament of the Empire because he acted upon the advice of those who had 
the confidence of the People? The Lieutenant Governor is the connecting link 
between the Government of the two Countries. — You cannot make him responsi- 
ble to the People of the Province, such would be wholly inconsistent with the 
respect due to the .Sovereign whom he represented, and fatal to the connexion 
between the two Countries. — The proper place for his responsibility to rest is, 
in England. — But you must give the people such an influence upon their Execu- 
tive Government as will prevent the constant jealousy to which it is at present 
exposed. — ^You can do so only either by permitting a direct influence, by vesting 
the election in the hands of the people, which I look upon as inexpedient and un- 
safe ; or you must give them that indirect influence, which they see constantly 
exercised by their fellow subjects through their Representatives in this Country. 

With respect to the objection, that the application of this princiide would lead 
to the Executive Council falling into the hands of a few metropolitan families, 
I would remark that it seems much less likely to have that effect than the 
present system; and that if it had, it would be an evil for which the people 
would have to blame themselves only; and therefore not one, which could be 
attributed to the Home Government or their Representative the Lieutenant 
Governor, and above all, one the remedy for which would be in their own hands. — 
The same may be said as to the rather inconsistent objections, that it would lead 
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to too many changes, and that there are not persons enough in the Province 
quaUfled to All the office of Executive Counsellors: wvince 

But it is pr^ended that the People of Upper Canada are opposed to having 
this indirect influence upon the Executive in the hands of their Representatives-- 
Premising that the real Value and importance of the principle itself cannot depend 
either upon what the People really think upon the subject, or what they may by 
violence and misrepresentation, be persuaded to afford reasons for supposing 
that they think;— I proceed to remark that the proposition appears absurd on 
the face of it. It is like an attempt to make one believe that a thirsty man has 
an objection to receive Water, or a hungry man food. But what is the fact? 
As I have already stated this is no new principle brought forward for the first 
time on the present occasion. It has been before the people more or less pro- 
minently since 1820 In 1828 or 1829 it was introduced into the Address in reply 
to the speech from the throne, and continued to be so, except during the Parlia- 
ment of 1830, in which the Administration had a Majority; and of course when 
tlie Executive are in the Majority is not the time for the practical application 
of the principle: But in 1835 it was made the subject of solemn appeal to the 
Home Government in an address to the King passed by a majority of twenty 
one Votes, in which His Majesty was informed that until the principle was acted 
upon it could not be expected that the Administration would give satisfaction, 
or that there would be any real or permanent harmony between the Government 
and the Representatives of the people. The Addresses presented to Sir Francis 
Head since the Prorogation of the last Parliament are depended upon, as shewing 
that the People are opposed to the concession of this principle. If such really 
be the opinion of the people, it is to say the least of it somewhat remarkable, 
that no expression of that opinion took place after the close of the Session of 
1835; although in the very address to which I have referred the Assembly in- 
timated their intention of withholding the Supplies if their voice was not heard ; 
that even after the resignation of the late Executive Council, a resolution de- 
claring it to be the opinion of the House of Assembly that the Appointment of 
a responsible Executive Council “to advise the Lieutenant Governor on the 
Affairs of the Province was one of the most happy and wise features in the Con- 
stitution, and essential to our form of Government”, — ^was adopted with but 
two dissenting voices out of a House of fifty five members; and that it was not 
until some time afterwards, that exertions began to be made to excite even the 
Tory Party against the late Council, and all who thought with them. This is 
not the first time that a Colonial Lieutenant Governor has had resort to adulatory 
Addresses in order to give a coloring to his Proceedings, in reporting them to 
the Home Government the ease with which such Addresses can be procured — 
is either not known or never considered. The Addresses to Sir Peregrine Maitland 
in 1827-8 were not less violent in their language against the Majority of the then 
Assembly than have been both the Addresses and Replies on the present occasion, 
and yet the general election which followed left the Executive Government in 
a Minority as small, if not smaller, than in the preceding Parliament:— 

But. should Sir Francis Head by violence and intimidation unhappily succeed 
in producing a Majority in the next Provincial Parliament, do not suppose my 
Lord that there will be* less necessity for the application of the principle; new 
difliculties will daily spring up, and when once the delusion under whicli the 
popular mind has been acted upon has passed away, it will return with double 
I>ertinacity not I fear merely to the principle now asked for, but to Changes of 
a more extensive and organic character ; Time I am persuaded, will convince Your 
Lordship of this ; I tremble lest the Conviction should arrive too late to prevent 
the consequences which I deprecate. — 

To conclude my Lord, 1 most earnestly recommend not only as expedient^ 
hut necessary for the preservation of the Connexion between this Country and 
Upper Canada:— First, That His Majesty’s Imperial Government should at once 
adopt the final determination, that the Provincial Government as far as respects 
the internal Affairs of the Province, should be conducted by the Lieutenant 
Governor, with the Advice and Assistance of the Executive Couml, acting as 
a Provincial Cabinet:— And that the same Principle on which His Majesty s 
Cabinet in this Country is composed, should be applied and acted t^ 

formation, continuance in office and removal, of such local pH in 

Secondly that this Resolution of the Home Government should mserte^n 
the shape of a Specific Clause in the general Royal Instructions for the uove 
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ment of the Province, and formally communicated to both houses of the Pro- 
vincial Parliament; And Thirdly — ^That Sir Francis Head should be recalled, 
and a Successor appointed who shall have been practically acquainted with the 
working of the Machinery of a free Representative Government. — 

I have now stated to Your Lordship, briefly my views and opinions, and I am 
ready to afford any further explanations that Your Lordhip may desire, 1 may 
of course be mistaken in both, but I assure Your Lordship that 1 am in my 
own mind most firmly persuaded, that unless the course above recommended is 
promptly adopted, and pursued, it will be wholly out of the power of the Mother 
Country to preserve the affections of the Upper Canadian People, although she 
may of course for a time continue to retain them in subjection to her Authority. — 

I have the honor to be. 

My Lord, 

Your Lordship's Most obedient 
humble Servant, 

(Signed) Robt. Baldwin. 

Right Honble. 

Lord Glenelg 

His Majesty’s Principal Secy of 
State for the Colonies 
&c. &c. &c. 


XCIII 

LORD JOHN RUSSELL’S TEN RESOLUTIONS, MARCH 6, 1837 
[Trans.: Hansard: (3rd series) vol. xxxvi, p. 1303.] 

1. That since the 31st day of October, in the year 1832, no provision has 
been made by the Legislature of the province of Lower Canada, for defraying 
the charges of the administration of justice, and for the support of the civil 
government, within the said province, and that there will, on the 10th day of 
April now next ensuing, be required for defraying in full the charges aforesaid 
to that day, the sum of £142,160. 14s. 6d. 

2. That at a Session of the Legislature of Lower Canada, holden at the city 
of Quebec, in the said province, in the months of September and October, 1830, 
the Governor of the said province, in compliance with his Majesty’s commands, 
recommended to the attention of the House of Assembly thereof, the estimates 
for the current year, and also the accounts, showing the arrears due in respect 
of the civil government, and signifled to the said House his Majesty’s confidence 
that they would accede to the application which he had been commanded to 
renew, for payment of the arrears due on account of the public service, and for 
the funds necessary to carry on the civil government of the province. 

3. That the said House of Assembly, on the 3d day of October, 183G, by an 
address to the Governor of the said province, declined to vote a supply for the 
purposes aforesaid, and by the said address, after referring to a former address 
of the said House to the Governor of the said province, declared that the said 
House persisted, amongst other things, in the demand of an elective Legislative 
Council, and in demanding the repeal of a certain Act passed by the Parliament 
of the United Kingdom in favour of the North American Land Company ; and 
by the said address, the said House of Assembly further adverted to the demand 
made by that House of the free exercise of its control over all the branches of 
the Executive Government; and by the said address, the said House of Assembly 
further declared, that it was incumbent on them, in the present conjuncture, to 
adjourn their deliberations until his Majesty’s Government should, by its acts, 
especially by rendering the second branch of the Legislature conformable to 
the wishes and wants of the people, have commenced the great work of justice 
and reform, and created a confldence, which alone could crown it with success. 

4. That in the existing state of Lower Canada, it is unadvisable to make the 
Legislative Council of that province an elective body ; but that it is expedient 
that measures be adopted for securing to that branch of the Legislature a greater 
degree of public confldence. 

5. That while it is expedient to improve the composition of the Executive 
Council in Lower Canada, it is unadvisable to subject it to the responsibility 
demanded by the House of Assembly of that province. 
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6. That toe tiUe ot toe North American Land Company to toe land 

holden by toe Mid ^mpany, by virtue of a grant from his Majesty, under toe 
public seal of toe said province, and to the privileges conferred on the said com- 
pany by the Act for that purpose made, in the fourth year of his Majesty’s reUm 
ought to be maintained inviolate. * ^ ^ ’ 

7. That it is expedient, that so soon as provisions shall have been made by 
law, to be passed by the Legislature of the said province of Lower Canada for 
the discharge of lands therein from feudal dues and services, and for removing 
any doubts as to the incidents of the tenure of land in free and common soccage 
in the said province, a certain Act made and passed in the sixth year of the reign 
of his late Majesty King George IV., commonly called “The Canada Tenures 
Act,” and so much of another Act passed in the third year of his said late 
Majesty’s reign, commonly called “The Canada Trade Act,” as relates to the 
tenures of land in the said province, should be repealed, saving nevertheless to 
all persons all rights in them vested under or by virtue of the said recited Acts. 

8. That for defraying the arrears due on account of the established and 
customary charges of the administration of justice, and of the civil government 
of the said province, it is expedient, that after applying for that purpose such 
balance as shall, on the said 10th day of April, 1837, be in the hands of the 
Receiver-General of the said province, arising from his Majesty’s hereditary, 
territorial, and casual revenue, the Governor of the said province be empowered 
to issue from and out of any other part of his Majesty’s revenues, in the hands 
of the Receiver-General of the said province, such further sums as shall be neces- 
sary to effect the payment of the before-mentioned sum of £142,160. 14s. 6d. 

9. That it is expedient that his Majesty be authorised to place at the disposal 
of the Legislature of the said province, the net proceeds of his Majesty’s heredi- 
tary, territorial, and casual revenue arising within the same, in case the said 
Legislature shall see fit to grant to his Majesty a civil list for defraying the 
necessary charges of the administration of justice, and for the maintenance and 
unavoidable expenses of certain of the principal officers of the civil government 
of the said provinces. 

10. That great inconvenience has been sustained by his Majesty’s subjects 
inhabiting the provinces of Lower Canada and Upper Canada, from the want of 
some adequate means for regulating and adjusting questions respecting the trade 
and commerce of the said provinces, and divers other questions, wherein the 
said provinces have a common interest ; and it is expedient that the Legislature 
of the said provinces respectively be authorised to make provision for the joint 
regulation and adjustment of such their common interest. 


ADDRESS OF ASSEMBLY OF LOWER CANADA, AUGUST, 1837 ^ 
[Trans. : Christie, op. cil.] 

May it please Your Excellency. ^ ^ ^ 

We, Her Majesty’s faithful and loyal subjects, the Commons of Lower Canada 
in Provincial Parliament assembled, humbly thank your Excellency for your 
Speech from the Throne at the opening of the present session. We assure your 
Excellency that at whatever season we may be called upon to perform the duties 
entrusted to us by the people of the Province, no personal inconvenience will 
prevent our labouring, as our first and most important occupation, to ®^sure 
the liberties and happiness of our fellow subjects,— to remove the evils whiai 
have pressed, and still continue in a more aggravated form to press upon them, 
and to protect them against the system which has corrupted 
Government, and has been sufficiently powerful not only to 
Country to refuse all justice to the people with regard to their 
for the improvement of their political institutions, and for the , - * 

but to urge on the highest metropolitan authorities from whom we lo^^^^ 
justice and protection, to acts of violence, to a violation of the most sacred and 
best established righte of the Canadian people and of this ^^ur 

destruction of the very foundations of Government. We i^nws in 

<iuty, frankly to declare to your ExceUency, under the solemn circumstances in 

* Thia addraea ia the reply to Qoaford'a apeech in which he outlined the ten resolutions (No. xoni). 
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which we are placed, and after full and calm deliberation, that since the time 
when we were last called to meet in Provincial Parliament, we have seen in the 
conduct and proceedings of the Metropolitan Government, and of the Colonial 
Administration towards this country, nothing which could re-establish in the 
people the confldence and affection which the long and fatal experience of the 
past has almost destroyed; but that, on the contrary, every recent event has 
tended to efface what remained of these feelings, and to consolidate, in opposition 
to the liberties, interests and wishes of the people, the Colonial Oligarchy factiously 
combined against them, and the hitherto unbridled and uncontrolled sway of the 
Colonial M listers in Downing Street. 

The avowal which it has pleased your Excellency to make to us, that the 
disposition of the authorities and of Parliament with regard to us, and the 
oppressive and unconstitutional measures which have been the result, are the 
consequences of the recommendations made by certain pretended authorities 
known by the name of the Royal Commissioners, has convinced us of the correct- 
ness of the opinions we have hitherto expressed with regard to this Commission 
which, constituted and acting under no law, and without regard to law, and bound 
beforehand by its instructions to the partial views and narrow policy of the British 
Ministry in the government of the colonies, could not possibly co-operate in 
doing justice to the inhabitants of this Province, and in establishing their in- 
stitutions, their liberties and their prospects for the future, on the solid basis of 
their wishes and their wants, as well as on the principles of the constitution. We 
were therefore in nowise astonished at discovering in the productions of this 
pretended commission nothing but preconceived opinions, prejudices at variance 
with its mission and its duty, ideas of government founded on data utterly 
foreign to the country, or at finding it fomenting divisions and national distinc- 
tions, forgetful of constitutional principles, calumniating the provincial repre- 
sentation, and practising deception towards this House and towards the people. 
We are bound especially to notice in the reports in question one essential and 
paramount contradiction which pervades every part of them, and forms their 
essence. It is, that, while they admit the reality of the greater portion of the 
abuses and grievances of which we have complained, the C'onimisionsers do not 
recommend their removal and the destruction of the causes which have produced 
them, but an act of aggression against this House which has denounced them, 
and the absolute destruction of the representative government in the Province, 
by the illegal and violent spoliation of the public moneys of the people, by the 
Ministers or by the Parliament ; whereas it was the duty of the Commission and 
of the Mother Country to assist this House in the entire removal of these evils, 
and in rendering their recurrence impossible, by constituting the second branch 
of the Legislature by means of the elective principle, — by repealing all laws anti 
privileges unjustly obtained, and by ensuring the exercise of the powers and 
legitimate control of this House over the internal affairs of the Province, and over 
all matters relative to its territory and the wants of its inhabitants, and more 
especially over the public revenue raised therein. 

These remarks will render unnecessary a portion of those which we might have 
been led to make on the series of resolutions spoken of by your Excellency, 
and which being proposed by Lord John Russell, one of the Ministers of the 
Crown, were adopted by the two Houses of the Parliament of the United King- 
dom.^ We perceive in this measure on the one hand, a formal and total refusal 
of the reforms and improvements demanded by this House, and by the people, 
and on the other, an abuse of the powers of Parliament, for the purpose of destroy- 
ing the laws and constitution of this Province by force, violating with regard to 
us the most sacred and solemn engagements, and of thereby establishing irre- 
mediably on the ruins of our liberties, and in place of the legitimate, efficient and 
constitutional control which this House, and the people through it, have a right 
to exercise over all the branches of the Executive Government, corruption and 
intrigue, the pillage of the revenue, and the self-appropriation of the best 
resources of the country by the colonial functionaries and their dependents, tlse 
domination and ascendancy of the few, and the oppression and servitude of the 
mass of the inhabitants of this Province, without distinction of class or of origin. 

It is our duty, therefore, to tell the Mother Country, that if she carries the spirit 
of these resolutions into effect in the Government of British America, and of this 
Province in particular, her supremacy therein will no longer depend upon the 

» BeeNo.XCni. 
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feelings of affection, of duty and of mutual interest which would best secure' it 
but on physical and malenal force an element dangerous to the governing party’ 
at the same time that it subjecU the governed to a degree of uncerUinly as to 
their future existence and their dearest interests, which is scarcely to be found 
under the most abwlute governments of civilized Europe. And we had humblv 
believed it impossible that this state of permanent jeopardy, of hatred and of 
division, couid be wittingly perpetrated by England on the American continent : 
and that the liberty and welfare of every portion of the Empire were too dear 
to the independent body of the English people to allow them to prefer maintain- 
ing, in favour of the functionaries accused by the people of this Province the 
system which has hitherto been its bane. * 

If, even before the opening of the present session, we had been undeceived in 
this fond hope by public report, if we had little expectation that a sudden change 
in the councils of the Empire should place us at once in possession of the benefits 
of the constitutive reforms which we had declared to be essential, and such as 
would alone be suIRcient, it was still natural that we should most anxiously look 
forward to our being called together in Parliament, because it was to be supposed, 
at least, that most important reforms had been effected in the administration 
of the Government, and tliat others were speedily to follow them: We have 
learned with fresh regret from your Excellency’s speech, that no such reform 
has been effected, or will be so at any near and determinate period: notwith- 
standing the so often repeated pledges of the Government. Your Excellency has 
been pleased to allude distantly to the improvement of the personal composition 
of the Legislative and Executive Councils of this Province. With regard to the 
Executive Council, we shall here forbear any painful reflections on the un- 
modified existence of that body, after it had been so solemnly repudiated by 
your Excellency in the name of the Crow'n, and on its co-operation with the other 
portions of the Provincial Executive in a system of premeditated coercion to 
elTcct the overthrow of the laws and constitution, of incrimination, persecution, 
and arbitrary removals from olRce, directed against the mass of the people who 
remain faithful to the true in-inciples of the British Constitution, and who have 
manifested their attachment to their assailed liberties. We further represent, 
that the present Executive, having, instead of performing its promises of justice 
and the removal of abuses and grievances, entered upon the dangerous and slip- 
pery path which has been the ruin of preceding administrations, and having 
utterly alienated from it the affection of an important portion of those of Her 
Majesty’s subjects most devoted to the liberty and welfare of the country, in 
order to bestow its confidence and that of the Government partially, on those 
only who flatter it, no longer possesses in the person of its Chief or in those of 
its other members the capability of effecting the reforms indispensably necessary 
as preliminaries to any arrangement between the Government of the Mother 
f'ouiitry and the colony, in a just, equitable, and impartial manner, adapted to 
satisfy this House and the people, and more especially to ensure between the 
st^veral branches of the Legislature that co-operation and that uniformity of 
general views which we persist in believing to be absolutely requisite. We should 
iiave hoped that as a pledge of the security of the Government, the Legislative 
Council would hav'e been so remodelled as to enable us to ascertain up to what 
fioint it had been rendered capable of legislating conforniably with the wishes 
and wants of the people, and to act according to the conclusion to which we might 
have come on this important subject. This essential reform having been omitted, 
we are bound to declare that our duty towards the people by whom we are sent 
here, imperiously requires us to follow, under existing circumstances, the course 
adopted by us in our Address of the thirteenth September, one thousand eight 
hundred and thirty-six ; we therefore persist therein, as well as in all the declara- 
tions and demands therein contained. , j i ^ -n 

The reforms which your Excellency announces as having been delayed, wii , 
nevertheless, if effected, in a spirit of justice and harmony, become a powerful 
niotive with us for examining whether the Legislative Council in its present 
of constitution, could even for a time co-operate with us in a system of l gi - 
lation conformably to the interests of the people, and of thereby ascertaining 
whether it shall have been so remodelled as to induce us to manifest confidence 
»n Her Majesty’s Government. , ^ wp 

, In our efforts to remove the evils which have pressed upon ®^^ouiiti% we 
iiave had recourse to none but constitutional means, founded 
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approved and best recognized principles. We have it so much at heart, to see 
the Government once more deserve the public confldence, that to assist it in 
attaining that confldence we should recoil before no sacriflce but that of the 
liberties or of the honor of the people. We have given proof of this disposition, 
even of late, whenever we have been able to entertain a hope that we were 
thereby aiding to advance the prosperity of the country. But we declare, that 
in the present conjuncture we have not been able to derive from your Excellency's 
speech, or from any other source, any motive for departing even momentarily 
from our determination to withhold the supplies until the giievances of the 
country are redressed. 

Your Excellency acknowledges that the chief object for which we are now 
convened is to afford us an opportunity by granting the supplies, of preventing 
their being violently taken under an Act of the Imperial Parliament founded on 
resolutions already adopted. In the absence of any other motive for thus recur- 
ring to our authority, than the tardy consideration of the character of those 
resolutions as well as of the act of which they might form the basis. Her Majesty's 
Government might, we humbly conceive, have recollected that those resolutions 
are not our work, that we had already fully deliberated on the demand made to 
us by your Excellency, and that while we have not before us any act, or even 
any hope which can promise a mitigation of the evils under which the people 
are suffering, we should not be justiflable in placing in the hands of hostile powers 
the means of aggravating and perpetuating those evils. 

There could exist, then, no considerations but such as might be dictated by 
a servile fear foreign to our mandate and derogatory to the character of the people, 
to induce us to be wanting to do our duty in the present instance, by ratifying 
the violation of the rights of our constituents, and of this House, by the British 
authorities, and by taking on ourselves the responsibility for the consequences 
which might result from it. We leave this responsibility to those who have 
assumed it, and strong in the justice of our cause, we rely, as we have heretofore 
done, on Providence, on the public and private virtues of all classes of the people, 
on their constancy, their perseverance, and their attachment to the principles 
of order and liberty which, following their example, we have unceasingly striven 
to maintain. 

In thus expressing our wish that a commencement of reform had tended to 
re-establish confldence, we cannot have been misunderstood as to the motives 
which actuate us. We repeat, nevertheless, that we shall regard all administra- 
tive measures whatsoever as insuflicient permanently and effectively to ensure 
the peace, security and happiness of the Province ; and that the essential and 
constitutive reforms which we have demanded, and especially the application 
of the elective principle to the Legislative Council, the repeal of all undue privi- 
leges and monopolies, and of injurious laws passed in England, the free exercise 
of the rights and privileges of this legislature and of this House in particular, 
and the establishment of a popular and responsible government, are the only 
means by which the advantages herein before mentioned can be ensured, or the 
political connexion with Great Britain rendered beneficial to the people of 
Canada. 

It is, therefore, our ardent wish that the resolutions adopted by the two Houses 
of Parliament may be rescinded, as attacking the rights and liberties of this 
Province, as being of a nature to perpetuate bad Government, corruption and 
abuse of power therein, and as rendering more just and legitimate the disaffection 
and opposition of the people. If this return by the Government of the Mother 
Country to what we consider its duty towards this colony, should take place 
under the Reign of Her Most Gracious Majesty Queen Victoria, we are unable 
to express to your Excellency how warmly we should congratulate ourselves 
on having persevered in claiming justice for the people, notwithstanding the 
peculiar obstacles and difficulties which have tended to deter us. 

The special and local subjects pointed out by your excellency, and in particular 
the advances of public money made to relieve the distress in certain parts of 
the Province, and for other purposes, will form the subject of our deliberations 
as soon as circumstances will permit, and whenever we shall be no longer pre- 
vented from considering them. 
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XCV 


ADDRESS OF THE CONSTITUTIONAL ASSOCIATION OF THE 
CITY OF MONTREAL TO THE INHABITANTS OF THE 
SISTER COLONIES, 13 DEC. 1837 


[Trans.: Christie, op. ciL] 

When sedition and rebellion have boldly proclaimed themselves, in the most 
populous and prosperous portions of this once contented and apparently loyal 
Province, and when anarchy and confusion have set the laws at defiance and 
outraged the harmony and quiet of social life, the question naturally arisk to 
what circumstances of oppression, or to what unredressed grievances such a 
calamitous state of things is to be ascribed. 

The Constitutional Association of this city has undertaken the important 
duty of answering the enquiry, and of explaining to the inhabitants of our 
Sister Colonies, as succinctly as the nature of the subject will admit, the real 
cause of the discontent which has called into being the active disturbances at 
present, most unhappily, and at the same time most unjustifiably, existing in 
Lower Canada. 


At the conquest of the Province of Quebec by the British arms, the greater 
proportion of its inhabitants chose to remain in the Province, trusting to the 
generosity of their conquerors, rather than to return to the country of their 
ancestors; they became British subjects by the mere fact of their provincial 
residence, and subsequent civil and political benefactions conferred upon them, 
demonstrated their well-placed trust in the generosity of the British Government. 

The full exercise of their religious worship, the complete enjoyment of their 
ancient civil laws, and the undisturbed use of their native language, were among 
the number of civil and social privileges, guaranteed to them; and political 
privileges, of equal extent to those enjoyed by the British provincial inhabitants, 
were, in addition, subsequently bestowed upon them. 

The uncongeniality of the French laws as a system of provincial civil juris- 
prudence, with the spirit and feelings of British settlers, and their expressed desire 
for a change from the petty tyranny of a Governor and Council to the freedom 
of a Representative Provincial Government — procured still greater advantage 
for the French Canadians. In the year 1791, the division of the Province of 
Quebec into the two separate Provinces of Lower Canada and Upper Canada, 
was carried into effect, and a Constitution, essentially similar to that of the Parent 
State, was conferred upon each, whilst, at the same time, universal suffrage, was. 


in effect, granted to their inhabitants. 

It was conceived that this measure, by which one division should consist, 
as much as possible, of those who were well inclined to the English laws, and the 
other, of those who were attached to the French laws, was best adapted to put 
an end to all disputes of a legal sort — to reconcile the jarring interests and 
opposite views of the provincial inhabitants — to prevent a great degree of ani- 
mosity and confusion, from their rooted opposition of interests and to obviate 
dissatisfaction from a great ascendancy of one party over another in a united 
Legislature. * 

Two objections to the measure were, however, neglected by the Miniver of 
the day, that it fostered a population of foreigners in a British colony, and that 
it contained no provision, whereby the inhabitants of the British Islands should 
be totally excluded from settling themselves in Lower Canada. 

The experience of fifty years of separation between the Provinces, ana the 
present insurrectionary and seditious spirit exhibited in Lower Canada, plainly 
show how far the advantageous results anticipated from that impolitic ana un- 
desired measure have been realized. ^ ^ ^ 

The possession of the right of aimost universal suffrage, and of a 
popular majority of the provincial constituency, gaw toe 
of the RepresentaUve branch of the Legislature to the French 
soon exhibited a perfect knowledge of their adwntage, and of toa^Mlusiv 
spirit which has since invariably actuated all their _ .» the 

® firm determination to accomplish their final purposes of the destr 



348 CONSTITUTIONAL DOCUMENTS OF CANADA [1791- 

interests and rights of the provincial inhabitants of British and Irish origin, and 
of the provincial connexion subsisting with the Parent State. 

A cursory examination of the composition of the House of Assembly, from its 
establishment, will shew that, with scarcely an exception, no individual of British 
or Irish origin has been returned to serve as a member of that body by a French 
Canadian majority, unless as a pledged supporter of French Canadian principles ; 
with scarcely an exception, no provincial law has been passed, how much soever 
required for the support of the interests or the protection of the rights of the 
inhabitants of British and Irish origin, and that even these legal exceptions 
were invariably of a temporary nature, and subject to the capricious pleasure of 
French Canadian majorities. The spirit of the legislation of that body will shew 
that its temporary character was adopted to render the Province the more com- 
pletely subject to their control, or to enable them the more easily to take ad- 
vantage of their expected predominance, for the abrogation of those very tem- 
porary laws which they had been constrained to pass. The political principles 
of that body will shew a fixed opposition to British interests, not only in their 
aversion to or rejection of every measure, which would tend to the introduction 
of capital and of a British population into the Province, as, for example, an 
effectual system for the registration of mortgages, and an abrogation of the feudal 
tenure; but also in their positive introduction and adoption of every measure 
likely to tend to the privation of British and Irish rights, or to the destruction 
of British and Irish interests, such as the existing county division of the Province, 
by which the British and Irish constituency in the seigniories has been completely 
swamped in the greater numbers of the French Canadians, and their defeated 
attempt to deprive their fellow-subjects of British and Irish origin in the cities, 
tenants of leasehold property in copartnership, from a right of voting for Mem- 
bers of the Assembly. The claim of that body, for the sole management and 
disposal of the whole revenue of the Province, has constantly had in view the 
attraction into their own hands of the entire provincial authority, and the sub- 
jection of the Executive Government to their arbitrary will. From their first 
insidious attempt in 1795, to obtain the repeal of the permanent appropriation 
contained in the Act of 1774, for the support of the civil government and the 
administration of justice, thereby to subject the Executive Government to their 
good pleasure, for any further support than the pittance they then agreed to 
allow, through the whole course of the financial difficulties, which they have never 
allowed to slumber, by means of their annual supply bills, their difficulties as to 
the items of that supply, their resolution in 1822 not to grant permanent supplies, 
or supplies during the Sovereign's life, their delegations to England in 1828, and 
the whole category of their agitation upon the subject, down to the year 1831, 
when the full accomplishment of their long sought desires was obtained from the 
good faith of the British Government, by the repeal of the permanent appro- 
priations ; their first, last, great object was to obtain possession of the provincial 
revenues, well knowing that by this means the Government would be cast into 
their hands. Finally, the detail of the grievances of this body, as representing 
the opinions of their constituency, the so called great mass of the population, 
completes the evidence of their exclusive interests: in them will be found, the 
abrogation of the Charter granted to the British American Land Company, by 
means of which the Assembly sought to assume the management of the waste 
lands in the townships, and thereby to prevent the settlement therein of a British 
and Irish population ; the repeal of the Tenures Act, by which a commutation 
of seigniorial tenure may be effected, from their apprehension of its leading to 
the introduction into the Province of British capital; their indisposition to 
encourage the settlement of the townships of this Province, because they are 
principally inhabited by a British, Irish and American population; their un- 
willingness to co-operate with Upper Canada, in the extensive improvements in 
progress in that Province, by which its settlement and prosperity might be aug- 
mented, and like advantages might thereby accrue to the British and Irish 
inhabitants of Lower Canada ; and their pertinacious endeavours to render the 
Legislative Council elective, because in it alone were to be found the means of 
opposing their exclusive pretensions, and of protecting British interests. The 
history of the House of Assembly in its composition, its legislation, its spirit, and 
political principle, fully establishes the aim which its members have constantly 
kept in view, the aggrandizement of the population of French and the oppression 
of that of British origin. 
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The recorded testimony of a French Canadian leader, and one of the delegates 
to England, in 1828, to represent the grievances of his fellow-countrymen and 
sinc6 that time, their paid agent for similar purposes, corroborates the views 
taken by the Constitutional Association ; he declared, in his examination before 
the Canada Committee of the House of Commons, in 1828, that “the establish- 
ment of the English law as applicable to property held in the townships on the 
tenure of free and common soccage would be an infringement of the rights belonir- 
ing to the French Canadians, if not done by the Legislature of Lower Canada • 
that the French laws should be allowed to continue all over the country ; that 
facilities should have been given to the French Canadians to settle in the Town- 
ships; that the means of going there should have been given to them; that a 
system of education, according to the notions and ideas of the French Canadians, 
should have been followed ; that the desire of the French Canadians must 
necessarily be to keep up their own institutions, and to preserve their laws in 
every part of the country ; that the Legislative Council should be composed of 
men who would side with the mass of the peof)le, and, in effecting this latter 
arrangement, that its natural effect would be to secure the means of extending 
the French laws and the French Canadian system over Lower Canada." 

In the full and complete security of their persons and property, in the free 
and unrestricted enjoyment of their religious worship, their ancient civil laws, 
their native and beloved language, and of an equality of rights and privileges in 
the provincial representative government with their fellow-subjects of British 
and Irish origin, in possession, moreover of a numerical popular majority, the 
French Canadians could have no sympathies in common with the people of 
another race and speaking another language, no inducement to divest themselves 
of i)rcjudices dear to them alike from the associations of country and the recollec- 
tions of life, or to abandon habits and customs which they cherished and to 
which they were firmly attached, for the questionable advantages to be obtained 
from assimilation with strangers, whom they were taught to disregard ; and the 
natural consequence has been, that, in proportion as the French Canadian 
population has increased, these evils have likewise increased, until the repugnance 
to British interest and British connexion has finally assumed the form of open 
and declared rebellion. 


The French Canadian population were thus not only nationally inclined to 
mark their active opposition to their fellow-subjects of British and Irish origin, 
but they have been taught to consider them as strangers and trespassers upon 
their soil; they have been taught to feel towards them none of those kindly 
sympathies which unite together subjects of the same country and possessors 
of the same rights ; they have in fine been taught to believe themselves oppressed 
by their fellow-subjects of British and Irish origin, and to imagine that they 
possessed the power of expelling their oppressors. Overlooking moral feebleness 
in physical capability, desperate men made an open livelihood by influencing the 
population of I’rench origin to acts of violence; missionaries of insurrection, by 
ilieir own example, ostentatiously shewed to them the manner of setting the 
laws at defiance ; and individuals loaded with every species of personal contempt, 
aggravated a local pressure into popular tumult, or embittered an unimportant 
grievance into bloodshed. In all cases, the object was attained, active discontent 
was introduced into the passive population, and noon day meetings gradually 
ripened into sedition and rebellion. . .in 

It is this exclusive French Canadian spirit alone which has given rise to all 
the discontent existing in this Province, it is this which has in fact made the 
question one of national origin and not of political fiarty, in it is to be discovered 
the source of all the disturbances which have brought sedition and rebellion 
in their train, and in it alone is to be found a full and complete answer to the 
enquiry, to what causes the present unhappy condition of this Province is to ne 
ascribed. i , i 

This conclusion is borne out, by the text-book of the coinpiamts of the French 
Canadian Representatives, adopted in i834, the famous ninety-two ResoiuUons 
of the House of Assembiy,» in which wiii be found a detaii of gnevances and abuses 
which that body knew to be either aitogether redressed, or m a«tive wuree of 
being so; reference is therein principaiiy had to those which have _ 
to: the introduction of the elective principle into the composition of the L^. 
tive Council, the abrogation of the Tenure Act, and the dispose 

» No. LXXXIII. 
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revenue of the Province; the two former have been most wisely refused, the 
latter as unwisely granted. By their admission, therefore, no real oppression 
exists in the Province, and no real grievance, consistent with the preservation 
of British supremacy, remains unredressed. 

The French Canadian leaders have endeavoured to excite the sympathy of 
the citizens of the United States, and of the professed republicans in Upper 
Canada, in behalf of themselves and their fellow-countrymen, by constantly 
appealing to their assistance for the support of popular institutions and popular 
rights, as if their real views were republican, and as if that form of government 
were favoured by the French Canadian population. It is suiTicient to meet this 
fallacious inference with a direct denial, as being contrary to fact, and to the 
habits, feelings and customs of that population, and as being altogether dis- 
proved by the evident principle of all the measures which have been proposed 
or approved by the French Canadian population, or its Representatives in Pro- 
vincial Parliament assembled. These plainly shew that their views did not extend 
beyond the means of securing their own exclusive designs and intentions. 

Although hitherto the voice of supplication in favour of British and Irish 
provincial grievances has been unheeded, amidst the clamours of an insurrec- 
tionary faction, these loyal subjects still confidently trust in the magnanimity 
of the Mother Country, and still anticipate from her justice, an entire redress of 
their unmerited and patiently endured grievances. 

It is in the midst of disorder and disturbance, that the Constitutional Associa- 
tion of this city presumes to claim the sympathies of the inhabitants of the Sister 
Colonies, and their assistance, if required, for the protection of the rights and 
privileges of British subjects, and the maintenance of the connexion of the 
Province with the Mother Country. 

Peter McGill, Chairman, 

Wm. Badgley, Secretary. 

Montreal, Dec. 13, 1837. 


XCVI 

AN ACT TO MAKE TEMPORARY PROVISION FOR THE 
GOVERNMENT OF LOWER CANADA 

(1 & 2 Victoria, c. 9.) 

10th February, 1838. 

Whereas in the present state of the Province of Lower Canada the House of 
Assembly of the said Province, constituted under the Act passed in the thirty- 
31 Geo. Ill, first year of his Majesty, King George the Third, intituled “An Act to repeal 
cap. 31. certain parts of an Act passed in the fourteenth year of his Majesty’s reign, 
intituled ‘An Act for making more effectual provision for the Government of 
the Province of Quebec in North America,’ and to make further provision for the 
Government of the said Province,” cannot be called together without serious 
detriment to the interests of the said Province, by reason whereof the Govern- 
ment of the said Province cannot be duly administered according to the provisions 
of the said Act: And whereas it is expedient to make temporary provision for the 
Government of Lower Canada, in order that Parliament may be enabled, after 
mature deliberation, to make permanent arrangements for the Constitution and 
Government of the said Province, upon such a basis as may best secure the rights 
and liberties and promote the interests of all classes of her Majesty’s subjects in 
the said Province: Be it therefore enacted by the Queen’s Most Excellent Majesty, 
by and with the consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, that from 
the proclamation of this Act ^ in the said Province as hereinafter provided, until 
The powers of the first day of November in the year one thousand eight hundred and forty, so 

thirty-first year of King George the Third, and of any 
LwotSmS other Act or Acts of Parliament, as constitutes or provides for the constitution 
soapended. or calling of a Legislative Council or Legislative Assembly for the Province of 
Lower Canada, as confers any powers or functions upon the said Legislative 
Council and Legislative Assembly, or either of those bodies, shall cease and be 
of no force. 


1 This act was proclaimed on March 29, 1838, in the Quebec OateUe, 
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II. And be it enact^ that it shall be lawful for her Majesty, by any commission 

or commissions to be from time to time issued under the Great Seal of the United 
Kingdom, or by any instractions under her Majesty’s signet or sign manual, and 
with the advice of her Pnvy Council, to consUtute a special CouncU » for the 
affairs of Lower Caimda, and for that purpose to appoint or authorize the 
Governor of the Province of Lower Canada to appoint such and so many special 
CounciUors as to her Majesty shall seem meet, and to make such provision as to 
her Majesty shall seem meet for the removal, suspension, or resignation of alt 
or any such Councillora: Provided always that no member of the said special Membenof 
Council shall be permitted to sit or vote therein until he shall have taken and to 

subscribed before the Governor of the Province of Lower Canada, or before some 

person authorized by the said Governor to administer such Oath, the same Oath 
which is now required to be taken by the members of the Legislative Council and 
Assembly before sitting or voting therein respectively. 

III, And be it enacted that from and after such proclamation as aforesaid, The Governor 
and until the first day of November in the year one thousand eight hundred Council 
and forty, it shall be lawful for the Governor of the Province of Lower Canada, 

with the advice and consent of the majority of the said Councillors present at fortheGovem- 
a meeting or meetings to be for that purpose from time to time convened by the of iiower 
Governor of the said Province, to make such laws or ordinances for the peace, 
welfare, and good Government of the said Province of Lower Canada as the 
Legislature of Lower Canada, as now constituted, is empowered to make; and 
that all laws or ordinances so made, subject to the provisions hereinafter con- 
tained for disallowance thereof by her Majesty, shall have the like force and effect 
as laws passed before the passing of this Act by the Legislative Council and 
Assembly of the said Province of Lower Canada, and assented to by her Majesty, 
or in her Majesty’s name by the Governor of the said Province: Provided always Such laws to be 
that no such law or ordinance shall be made unless the same shall have been first 
proposed by the said Governor for adoption by the Council, nor unless the said 
Governor and five at least of the said Councillors shall be actually present when 
such law or ordinance shall be made: Provided also, that no law or ordinance lamiUng their 
so made shall continue in force beyond the first day of November in the year 
one thousand eight hundred and forty-two, unless continued by competent 
authority: Provided also, that it shall not be lawful by any such law or ordinance 


Majesty 

for the a^rs 
of Lower Canada. 


to impose any tax, duty, rate, or impost, save only in so far as any tax, duty, 
rate, or impost which at the passing of this Act is payable within the said Province 
may be thereby continued: Provided also that it shall not be lawful, by any 
such law or ordinance, to alter in any respect the law now existing in the said 
Province respecting the constitution or composition of the Legislative Assembly 
thereof, or respecting the right of any person to vote at the election of any mem- 
ber of the said Assembly, or respecting the qualifications of such voters, or 
respecting the division of the said Province into counties, cities, and towns for 
the purpose of such elections ; nor shall it be lawful by any such law or ordinance 
to repeal, suspend, or alter any provision of any Act of the Parliament of Great 
Britain or of the Parliament of the United Kingdom, or of any Act of the Legisla- 
ture of Lower Canada as now constituted, repealing or altering any such Act of 
Parliament. 

IV. Provided always, and be it enacted, that it shall not be lawful by any such 
law or ordinance to appropriate any monies which now are or which shall here- 
after be in the hands of the Receiver-General of the said Province of Lower 
Canada towards the repayment of any sum or sums of money which shall have 
been issued out of the sum of one hundred and forty-two thousand one hundi^ 
and sixty pounds, fourteen shillings, and sixpence, granted to her Majewy by 
an Act passed in the last session of Parliament for advances on account of^charges 
for the administration of justice and of the Civil Government of the Province 
of Lower Canada, unless upon a certificate from three or more of the Commis- 
sioners of her Majesty’s Treasury, setting forth the several sums which shall 
have been so advanced for any of the purposes aforesaid: Provided also, that, 
exclusive of any such repayment as aforesaid, no appropriation to he made by 
any such law or ordinance of the monies aforesaid in respect of the public serviw 
for any one year shall exceed the total amount of the sums appropriated by 1^^ 
^ithin the said Province for the public service thereof for the year one 
eight hundred and thirty-two. 

* In accordance with thia proTiaion, air John Colborne appointed a apecial conn 


Proviao an to 
imposing taxes. 
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Laws or o^ V. And be it enacted that the Governor of the said Province is hereby required, 
by the first convenient opportunity, to transmit to one of her Majesty’s Principal 
by Her Majestv Secretaries of State an authentic copy of every law or ordinance made under the 
in Council, authority of this Act; and that it shall be lawful, at any time within two years 
after such law or ordinance shall have been so received by such Secretary of 
State, for her Majesty, her heirs or successors, by her or their Order in Council, 
to declare her or their disallowance of such law or ordinance ; and that such dis- 
allowance, together with a certificate under the hand and Seal of such Secretary 
of State, testifying the day on which such law or ordinance was received as afore- 
said, being signified by such Governor by proclamation within the said Province, 
shall make void and annul the same from and after the date of such signification. 
This Act not to VI. And be it enacted that nothing herein contained shall be taken to alTeci 
*^^^0 e?c ***validate any law, statute or ordinance now in force within the said Province 

in rce, etc. Lower Canada, or in any part thereof, except in so far as the same is repugnant 

to this Act. 

Proclamation VI 1 . And bc it enacted that this Act shall be proclaimed by the Governor 
of this Act. of fhg ggj(i Province of Lower Canada within the said Province, and shall com- 
mence and take effect within' the said Province from the proclamation thereof. 
The term VIII. And be it enacted, that for the purposes of this Act any person authorized 
execute the commission of Governor of the Province of Lower Canada slisill 
® * be taken to be the Governor thereof. 

Aft “ay be IX. And be it enacted that this Act may be altered or repealed by any Act 
altered, etc. passed in the present session of Parliament. 


XCVII 

REPORT OF SELECT COMMITTEE OF HOUSE 01’ ASSEMBLY, 
UPPER CANADA, FEBRUARY 1838 » 

[Trans.: Appendix Upper Canada House of Assembly Journals, 1837-8, 
pp. 257 IT.] 

1st. The first project deserving of notice, is the repeal of the Constitutional 
Act,* 31 Geo. 3rd, so far as the same relates to Lower Canada, and (with soni(‘ 
slight variation as regards the imposition of duties and intercourse with Uf>per 
Canada), a return to the provisions of the Act* J4th Geo. 3rd, chap. 83. 

The objections that the inhabitants of Lower Canada, of French origin, might 
raise to this change in their form of Government, ought not to be considered of 
very great weight. In the first place, it is well known, that they violently opposed 
the introduction of the representative system at the time it was adopted, as being 
unsuited to their habits and opinions ; in the same manner, and probably for the 
same reasons, that they now oppose the introduction of Free and Common 
Soccage, instead of the Feudal Tenure ; and secondly, because they have abused 
this invaluable privilege of British Subjects, and have employed the power it 
gave them, to bring about revolt, and the entire overthrow of the Government . 
If however our fellow Subjects of British descent, should seriously oppose them- 
selves to this change, the question would then be, whether such moditications 
might not be introduced into the measure, as would gain their acquiescence. 
Your Committee venture to suggest the following:— Let the number of Lcgi.sla- 
tive Councillors be considerably increased beyond the number authorized by the 
14th Geo. 3rd: let these be taken in equal numbers from the inhabitants (^f 
British, and Irish, and of French descent: and let the English language bc the 
only language used in legal and legislative proceedings. 

J This report was drawn up after the failure of the Maekenzie rebellion, which it tividly d^jribes ^ 
being ended ‘by the indignant frown of an insulted jieople’. The earlier part of the reiHirt, which covers 
many pages of the Joftrnalt, traces the history of British Canada and lays all the trouble at the door oi 
the imperial government owing to a weak policy of ‘concession* and ‘conciliation*. Tlie docurneut is, 
however, important for its suggestions towards the solution of Canadian difliculties, and those parts oni 
in which these suggestions are made are printed in full. Tlie most remarkable of them is the suggwt’O" 
for Canadian members in the British pt^iament. This suggestion had traditions behind it in 
Canada, as it was made to the under secretary of state in 1822 by John Beverley Robinson 
Meant to promote the Joint Inierettt of the Mother Country and her North American Cohniet, TO. 39 n-l- 
The whole tone of the document is characteristically ‘anti-democratic’, and reflects the 
sir Francis Head, for which high praire is forthcoming. At the same time there is severe criticism ioj 
the colonial office. • No. LIV. • No. XXXI. 
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In connection with this measure, let the boundary line between Upper aiid 
Lower Canada be so altered, as to give t«» the Upper Province ail the lerriin^ 
lying on the south-west side of the River Ottawa and^f the rhVmhu ^7 
including the Island of Montreal; all of which sholiid be gotemed ac^iri?n“to 
the Constitution now existing. ^ to 

2nd. The next project deserving noUce, is one of a more important and com- 
plex character, viz.:-a L^islative umon of all the North American Colonies. 
Vour Committee see much in this measure to recommend it to favourabie notice 
and as one of the most important advantages that would immediately result 
from it, is the establishment of British Ascendancy,” without anv change 
in the principles of the exisUng Constitution. «*«ioui, any cnange 

There can be no reason now for feeling any delicacy or hesitation in speaking 
of visibie and admitted facts, however ungracious or impolitic it might be to do 
SO, under different circumstances. The Canadians of French descent in Lower 
Canada, are not loyal. The inhabitants of all the other North American Colonies 

are loyal : as are also those of British descent in Lower Canada ; and they are 

so, not merely from the abstract sentiment of loyalty, or from interest but 
because they glory in being British subjects; they feel that the safety and 
security of their lives and liberties depend on their repelling the encroachments 
of Democracy, which they detest ; and because they see and feel the superiority 
they have over the neighbouring Republic in being governed by British laws; 
and they are convinced, that the stability of their institutions can he best secured*, 
by maintaining the connection with the Mother Country. 

If, then, the whole of these Colonies were so far united as to be represented in 
one Legislature, they would be enabled so to increase and distribute their 
resources for the benefit of all, that the abundance and facilities of national 
wealth would lead to and advance their common interest, and i)lace them at once 
on a level with many |)owerful nations ; their attitude also would be such as to 
constitute a salutary check on that system of self-government which placed in 
the hands of an irresponsible multitude, who disclaim obedience to any law that 
opposes their will, is now threatening in this Western hemisphere to overthrow 
all those barriers that have hitherto been regarded as necessary to the security 
of life, property, and that freedom w'hich can only be called “glorious, when 
restrained by law.” 

If this measure should be considered as the one to be preferred for a final 
settlement of the Government of these extensive Colonies, the Imperial Parlia- 
ment (through whose interposition alone it can be effected), should have its 
attention drawn to the necessity of considering, whether it would not be desirable 
to continue the Provincial Assemblies, with powers limited to the adof)tion 
<»f laws for their local and domestic government, separate from the questions of 
Trade and Commerce, and such matters as must necessarily affect the interest of 
all the Colonies. Your Committee can only say, that they entertain a decided 
feeling in favor of retaining local Assemblies, and they urgently recommend the 
expression of a similar opinion on the part of your Honorable House. 

In connection with this point of inquiry, your Committee are strongly im- 
pressed with the conviction, that no act of our beloved Queen would give to her 
loyal and devoted Subjects in this remote part of her Dominions, more grateful 
evidence of Her Majesty’s desire to perpetuate their allegiance, than incorporating 
in her Royal title, the distinct claim of Sovereignty over these Her Majesty’s 
extensive and valuable possessions. Such an act would, your Committee firmly 
believe, have a powerful moral effect throughout this Continent, and serve more 
plainly and distinctly to draw the line between those sound, substantial, and we 
trust, enduring principles of Monarchy which may well boast their pre-eminence 
over the hollow and ever-varying fancies, that spring from a Democracy that is 
controlled by the un-English, unmanly, immoral and degrading system of vote 
hy ballot, and the pernicious influence of Universal Suffrage. 

Your Committee will dismiss this part of the subject, with this o 
recommendation, viz.: that the title of the 

appointed to the Government of these Colonies, should be that of Vice-i^y 
and that combined with integrity and talent, such as will at o^ce command 
confidence and respect, he should always be possessed of high rank and distinc 
tipn as a public man. There was a time when the Royal ^^^rica 

did not consider the appointment of ambition now. 

unworthy of their acceptance ; it should be made the object of their ambition now 

Aa 
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3rd. Your Committee next proceed to the question of a union of the Provinces 
of Upper and Lower Canada. Were it not that the inhabitants of Lower Canada 
of British origin regard this project with much favor, and appear to consider 
it as the best measure for relieving them from the oppression under which they 
have long suffered from the conduct of the dominant faction in their House of 
Assembly, your Committee would at once declare their unqualified dissent ; but 
we feel bound not to overlook or treat lightly any suggestion that offers a reason- 
able hope of relieving our loyal fellow subjects from their political embarrass- 
ments, which now, more than ever, claim our sympathy and consideration. 
Indeed we feel that unless a change takes place in the Constitution and system 
of Government in Lower Canada, it is next to impossible that either that Province 
or this can advance one step in improvement, and that those who desire to 
continue to live under the British Crown will be driven to seek some other 
place of residence. 

If however the union should be that measure which the Imperial Parliament 
may ultimately determine upon, care must be taken that British ascendancy is 
securely established in both branches of the Legislature: upon no other terms 
can the measure be sanctioned by this Province; and this should be most clearly 
and positively stated to Her Majesty. 

In what manner this ascendancy can be secured, your Committee abstain 
from offering any positive opinion. A variety of modes, however, may be sug- 
gested, founded on a division of territory, and the tenure by which lands are held 
in the two Provinces, and by restraining Freeholders in Lower Canada, holding 
lands by conveyance, from voting, until their titles are registered, as in the Upper 
Province. The introduction of the laws of England, and the use of the English 
language in all Legislative and Judicial proceedings should also be insisted upon ; 
and lastly, it should be stipulated as a sine qua non on the part of this Province, 
that the place selected for the seat of Government should be within its limits. 

Your Committee are sensible that there are many serious difficulties in the 
way of carrying the measure of the union into effect, in a satisfactory manner, 
arising from difference of religion, laws, language and general habits, in the two 
Provinces, but they believe these may be overcome, and general satisfaction in 
the end attained, by rendering them truly British Colonies, by the gradual 
infiuence of the changes necessary in the Institutions of Lower Canada, and the 

more general diffusion of education among the inhabitants. 

• ••••• 

4th. The next measure which your Committee consider it necessary to remark 
upon, is the annexation of the Island of Montreal to Upper Canada,^ which though 
last in their enumeration, they regard as far the most to be desired for the interests 
of this Province, and as they believe, for the benefit of the great body of the people 
in both Colonies. 

With respect to the claim of right on the part of Upper Canada to a Seaport, 
it may be fairly asserted, that no single argument or just reason can be urged 
against it. The division of the Provinces of Upper and Lower Canada in 1791, 
which left this Province without an independent outlet to the ocean, was un- 
questionably a great political error, and has been the cause of difficulties and 
dissentions between the two Colonies, that have led to much mischief and even 
estrangement, that would not otherwise have happened. The motive for the 
division, as has been stated in a preceding part of this report, was a generous 
regard for the feelings and prejudices of the inhabitants of Lower Canada, and 
it is probable that as provisions had been made for the ultimate payment of the 
expenses of the Civil Government of both Provinces, by the duties imposed by 
the Act of 14 Geo. 3, chap. 88,* that the question of revenue (always a delicate 
and intricate one), did not appear likely to create the embarrassments that have 
since occurred. 

The period, however, has arrived, when the condition of both Provinces im- 
peratively requires, that the error committed should be repaired, and with the 
utmost possible promptness. Upper Canada has now attained a population of 
450,000 souls, and its increase within the last few years has been such as clearly 
to shew, that in a very short time it will number as many inhabitants as there 
are now in the Lower Province ; and that proceeding in a like ratio of increase, it 
will soon outstrip the Sister Colony as greatly in population, as it already has 

I This was frequently made during the contests between the two provinces. 
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in commerce and ^neral improvement. It will not be considered as an exae- 
gerated sta^ent to as»rt, lAat fouiMlfU>s of the exporU at the Port of Queblj 
are supplied by Upper Canada that of the one thousand ships and vessels that 
annually enter from sea, nine hundred at least are supplied with freight from this 
Provlnce-^nd that our producU constitute the chief articles of remittance made 
to the Umted Kmgdom, in payment of the goods imported — and that of British 
manufactures, by far the grater portion brought to these Colonies is consumed 
and paid for by Upper Canada. 

This statement of the comparative commerce of the two Provinces founded 
on data which your Committee believe to be incontrovertible, in itself proves 
that it is contrary to the plainest rules of justice, that all the Seaports throuah 
which this commerce flows, should be controlled by another Colony but this 
is not the only evil of which this Province has to complain. The Legislature of 
Lower Canada has from time to time enacted laws and adopted regulations apply- 
ing to the commerce of the Country, which have in effect greatly embarrassed 
the trade of this Province— such as imposing restraints in the export of its 
lumber, flour, potash, &c. — and in some instances, by the levying of a direct 
tax, as in the case of emigrants from the United Kingdom (since expired) — and 
on lumber passing down the St. Lawrence. The assumption of these powers has 
been objected to, and on different occasions protested against, by the Legislature 
of Upper Canada, as the unconstitutional exercise of power by one Colony to tax 
the productions of another, especially as in the instances mentioned, where the 
articles were merely in transitu to and from the Mother Country ; these remon- 
strances, however, have not been heeded by the Imperial Government, to whom 
they were addressed, and the Legislature of Lower Canada having ceased to 
exercise the functions for which it was created, redress from that quarter can 
no longer be expected. 

But by far the most painful motive for respectfully but earnestly urging the 
immediate concession of the claim of this Province to a Seaport, independent of 
all other control, remains to be stated. 

Upper Canada confiding in the supremacy of the Institutions of both Provinces, 
and never supposing it possible that the state of anarchy into which Lower 
Canada has been thrown by the revolt of the disaffected there, and which so 
seriously affects every branch of commerce and all the sources of wealth and 
prosperity in both Provinces, could have occurred, did not hesitate to incur 
a heavy debt for the accomplishment of internal improvements of vast magnitude 
and corresponding value and advantage to the country generally, fully relying 
on the continued increase of its revenue from imports at Quebec and Montreal, 
as well as its own internal revenue, to discharge the interest upon the loans 
contracted. It is now, however, sufliciently certain from the state of affairs in 
Lower Canada, that revenue from that quarter must be greatly diminished; and 
in consequence Upper Canada finds herself reduced to the inevitable necessity 
of resorting to direct taxation, for the purpose of maintaining its faith with the 
public, unless it can obtain without delay, the concession of a plain and un- 
deniable right, namely, a Seaport at which as in all other countries, the means 
of raising a revenue presents itself, free from the appearance of direct taxation, 
and where such a discrimination in the selection of articles for the imposition of 
duties can be made, as to cause whatever burdens may be created to fall on 
parties best able to bear them. 

Apart from the claim of right to a Seaport, which Upper Canada coniidently 
and earnestly urges, your Committee conceive that in granting it, no portion 
of Her Majesty’s subjects will have the slightest reason to complain of injustice. 
It is not asked for purposes of oppression, or to despoil any party of any 
right that in equity belongs to them: on the contrary, every reflecting and dis- 
passionate man must be convinced, that by the annexation of the Island o 
Montreal to Upper Canada, the ship navigation of the St. Lawrence would be 
immediately completed to that place — that the improvement of the Ottawa, 
and other great channels of commerce, would be forthwith undertaken and corned 
into effect; and that in short one of the most effectual and certain 
restoring prosperity and contentment throughout the country, woul 
instant compliance with this claim. , ^ foaenn to 

Your Committee have no reason to doubt, indeed they have ly 
believe, that at least a large majority of the British PoP«laUon ™ the an^ 
nexation of Montreal and the country lying south west of the O 

A a 2 
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Ghambly Canal, to Upper Canada, would bring within the influence of English 
Laws and English Institutions, would rejoice at the change that would be effected 
by the measure; and it therefore remains with the Imperial Parliament to 
determine whether the entreaty of 450,000 loyal subjects in Upper Canada, to 
have a plain and indisputable natural right conceded to them, and the corre- 
sponding wishes of perhaps 50,000 of their fellow subjects of like character in 
Lower Canada, should be refused or for a moment neglected, upon the single 
ground (your Committee can imagine no other) that the measure would be dis- 
pleasing to a body of persons not exceeding one twentieth of the number of those 
who demand it — persons, too, who have grossly and ungratefully forfeited all 
claim to indulgence, and who have proved themselves unworthy of retaining 
the ascendancy that has too long been intrusted to them. 

Your Committee have not hesitated, in remarking upon this all important 
subject, to express themselves with firmness and decision — not doubling but 
that our Gracious Sovereign and the Imperial Parliament will not ascribe th(! 
lan^age they have employed to any factious or illiberal spirit, but to the single 
desire, with earnestness and sincerity, to point out the justice of their claim, 
and to prove that they are asking that which they know and feel to be their due' 
and which if withheld from them must be attended with the most disastrous 
consequences to their future peace and prosperity, and greatly diminish the 
value of these Provinces to tlie British Crown. 

Having thus suggested their views upon the leading questions which they 
believe require consideration, in the adoption of measures for the restoration of 
these important Colonics, to a situation in which they may recover from Uie 
disastrous effects of recent rebellion, your Committee will advert to a very few 
points, not necessarily connected with either of the remedial measures remarked 
upon, but which in their ojunion, are of importance in themselves, as tending 
to the strengthening and continuing of their connection with the Parent State. 

1st. In the first place, it must now be manifest, that whatever policy may l>e 
adopted with respect to Lower Canada, whether by herself or in connection with 
any other Colony, an adequate Civil List must be i>rovided, for the ^naintenanct^ 
of the Civil Government, and the eflicient administration of justice. Your 
Committee Indeed have little hesitation in saying, that the relinquishment by 
the Crown of the power of paying its public servants, indej)endcntly of an annual 
vote of the Assembly, is one, and probably the chief cause to which the recent 
rebellion in Lower Canada may be ascribed. 

2nd. The granting of large sums of money upon the Address of the Assembly, 
at the commencement of each Session of the Legislature in Lower Canada, arid 
which were asked for under the pretence that they were required to i)ay the 
necessary contingencies for carrying on the business of the House, when in fact 
it was well known that they were (at least to a large extent) to be employed in 
paying salaries to members of the British Parliament, who did not hesitate to 
prostitute the high station they occupied to the promulgation of slander and false- 
hood against the local authorities, to gratify the malignant spirit of traitors — 
was not only illegal and unconstitutional, but has, as is now too af)parcnt, been 
productive of the most pernicious consequences, in corrupting the moral feeling 
of the people of that Province, and in giving encouragement to that spirit of 
revolt, which has at length exhibited itself in open rebellion. 


3rd. Your Committee now beg leave to draw the attention of your Honorable 
House to a subject to which they attach very great importance, and which is 
suggested in some degree by the observations contained in the preceding para- 
graph, viz. — the representation of the North American Colonies in the House of 
Commons, by Members chosen by themselves. The concession of this important 
point on the part of the Parent State, would, your Committee are convinced, be 
attended with numerous and incalculable advantages. In the first place, it 
would strengthen the link that now binds the loyal inhabitants of these Provinces 
to the^ Mother Country, by giving to them a share in the deliberations of the 
Councils of the Kingdom — by rendering more distinct and obvious the common 
interest that unites them, and by shewing that they are in reality a part of that 
Great Empire in which yet centres the hopes of mankind, for the preservation and 
protection of the civil and religious liberties of the world; their patriotic and 
praiseworthy pride would be encouraged, and their station would be exalted in 
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their own estimation, as well as in that of the British Nation. In the next place 
it would place within the reach of the Imperial Government and Parliament’ 
the best and most satisfactory means of obtaining information upon subjects 
connected with the trade and general interests of these vast, valuable and power- 
ful Colonies. 

And among many other advantages that might be enumerated, it would 
supersede all pretence for continuing the baneful and unconstitutional practice 
of employing agents, by whatever faction might be uppermost in the Representa- 
tive branch of the Assembly of the respective Colonies, and afford opportunities 
for repelling the false and unauthorized statements of such Members of the 
House of Commons, as might venture upon declaiming upon the character and 
feelings of a people, who abhor their political sentiments, and whose notions of 
Government are utterly at variance with those entertained by unauthorized and 
ignorant intermeddlers in their affairs. 

Should this suggestion be adopted by your Honorable House, and at your 
desire, by the Imperial Parliament — as your Committee earnestly hope it may ; 
they offer it as their opinion, that the representation of the Colonies should be 
limited to two from each of the Provinces of Upper and Lower Canada, Nova 
Scotia, and New Brunswick, and one from each of the Islands of Newfoundland 
and Cape Breton — that they should be elected in joint Assembly by the Legisla- 
tive Councils and Houses of Assembly of each Colony, at the commencement 
of every new Assembly, and continue Members for six months after the dissolu- 
t.ion of the Assembly of the Colony for w'hich they were elected. 

4th. The next suggestion to which your Committe beg to draw the attention 
of your Honorable House, is the necessity (now too painfully obvious) of keeping 
up a respectable military force within both Provinces. 


bth. Your Committee feel that the duty that has been assigned to them by 
your Honorable House, would be imperfectly performed if they omitted notice 
of the inediciency imputed by a large class of the most intelligent of our fellow 
subjects, to that department of Her Majesty’s Government in England, to which 
the administration of the affairs of the Colonies are entrusted. In the observa- 
tions your Committee may offer on this head of their inquiry, they cannot too 
distinctly disclaim any design to place on record a word or sentiment, that is not 
dictated by the single feeling of patriotism, and in that light they have no doubt 
your Honourable House will receive their opinions, and if adopted, transmit 
them to our Sovereign. 

It appears to your Committee, that one of the chief causes of dissatisfaction 
with the administration of Colonial affairs, arises from the frequent changes in 
the Ollicc of Secretary of State, to whom the Colonial Department is entrusted. 
Since the time the late Lord Bathurst retired from that charge, in 1827, your 
Committee believe there has been not less than eight Colonial Ministers, and 
that the policy of each successive Statesman has been more or less marked by a 
difference from that of his predecessor. This frequency of change in itself, almost 
inevitably entails two evils. Firsl — ^An imperfect knowledge of the affairs of the 
Colonies, on the part of the Chief .Secretary, and the consequent necessity of 
submitting the direction of important details to the subordinate Officers of the 
Department; and second — the want of stability and firmness in the general 
policy of the Government, and which of course creates much uneasiness on the 
part of the Governors and other Officers of the Colonies, as to what measures 


may be approved. . n • 

But undoubtedly by far the greatest objection to the system is the /mpossi- 
liility it occasions, of any Colonial Minister, unaided by persons 
knowledge, becoming acquainted with the wants, wishes, feelings and pr j » 
of the inhabitants of the Colonies, during his temporary 
and of deciding satisfactorily upon the conflicting stateni^ts and c . . 
are brought before him. A firm, unflinching resolution to adhere to P p ^ " 
of the Constitution, and to maintain the just and necessary power of the Crow^ 
would do much towards supplying the want of ^^cal information , .. 

be performing more than can be reasonably expected mnnner^’on 

any man, or set of men, should always decide in an unexceptionab j^peVial 
ajibjects that have their origin thousands of miles from the ^®at . knowledge 
Government where they reside, and of which they have no pers 
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whatever, and therefore wrong may be often done to individuals, or a false view 
taken of some important political question, that in the end, may throw a whole 
community into difficulty and dissehtion; not from the absence of the most 
anxious desire to do right, but from an imperfect knowledge of facts upon which 
to form an opinion. 

To these objections it may be answered, that although the Chief Secretary 
of State retires with a change of Ministers, the Under Secretaries (or at all events 
one of them), and the other subordinate Officers of the Department, remain and 
hold their offices permanently, and therefore information upon all subjects can 
be readily imparted to the superior by the gentlemen who are thus retained, and 
it may be admitted, that the knowledge of this fact ought to lessen the force of 
the objections that rest on other grounds; but it cannot be disguised that there 
is a growing impatience and unwillingness on the part of Colonists, especially 
in these extensive Provinces, to have the measures of Government, whether con- 
nected with their general system of Government, Legislation or patronage, con- 
trolled by persons who are utter strangers to them, not responsible in any way 
to themselves, or to the British Parliament, and who perhaps being advanced 
to their office from length of service, or other like cause, are not regarded as 
competent (perhaps unjustly) to manage and direct measures which they (the 
Colonies) deem of vital importance. Much of this feeling may be traced to pride — 
but it is a pride that springs from an honorable and laudable feeling, and always 
accompanies self-respect, true patriotism, and love of country, and it therefore 
ought not to be disregarded, nor should any attempt be made to lessen or control 
it, if it were possible to do so. But the imperfection that exists in the system of 
Colonial Government that prevails in England, is rendered more apparent by 
the want of that confldence that ought to be reposed in the distinguished Officers 
who from time to time are commissioned as Governors to different Colonies, than 
by any other fact that can be distinctly pointed out. 

If the statements publicly made, and uncontradicted, be true, there are few 
Colonies from which Governors distinguished for eminent abilities and high 
character, have not been within a very short time withdrawn, or who have not 
been compelled to resign their office, in consequence of some disagreement with 
the Colonial Secretary; but as your Committee arc not possessed of any official 
information upon which they can venture to remark, on the causes of these 
disagreements in other Colonies, they will confine themselves to a mere reference 
to the recall of Sir John Colborne, and Sir Francis Head, in this Province, and 
they lament that there is too much reason to adopt the sentiments expressed by 
the other branch of the Legislature, that the connection of each of these dis- 
tinguished Officers *'with the Government of this Colony has seemed incapable 
of being protracted, with satisfaction to themselves, beyond the period when it 
became evident that no submission would be made by them to a spirit of factious 
discontent, which nothing can appease but the destruction of British rule." 
But your Committee forbear adding anything to the opinion they have already 
expressed in a previous part of this report, of the policy and justice of these 
removals, further than to declare, that the measures lately taken with respect 
to this Province, and which have resulted in the resignation of the Governinent 
by Sir Francis Head, have more than ever established the conviction, that to 
ensure confldence in the wisdom and justice of Her Majesty’s Governnieid, 
some change must be effected in the administration of the affairs of the Colonial 
Department. 

Your Committee conceive that this all important object would be best attained 
by — ^flrst, granting representation to the more important Colonies in the British 
House of Commons, as has already been suggested; second, by placing the 
administration of the Colonial Department in the hands of a Board, to be com- 
posed of a President (who being a Cabinet Minister may be removable on a change 
of administration of the Government), assisted by gentlemen of known probity 
and talent, selected, if not altogether, at least in part, from the Colonics, arid 
who should retain their offices, notwithstanding a change of Ministry: — and, 
third, having selected gentlemen of undoubted ability and integrity, to fill ihe 
office of Governor, to extend to them a liberal and generous share of confldence-- 
to rely upon their honor, and follow their suggestions, and not deprive thein of 
office so soon as they are found to differ with, or are unreasonably complained 
against by the faction that happens to be in the ascendant in the Assembly or 
out of it. Had this confldence been accorded from the time of Lord Dalhousie s 
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adminteiralion to the present day, your Committee have no hesitniinn i« 1 
tag it to be their lim belief that the hideous rebeUion that hw broken oufta 
Lower Canada would never have occurred. uroKen oui m 

All which is respectfully submitted. 


Committee Room, House of Assembly, 
February 8th, 1838. 


Henry Sherwood, 

Chairman, 


XCVIII 

LORD DURHAM TO LORD GLENELG i 
[Trans.: Imperial Blue Books Relating to Canada (1839). Vol. x.] 

Castle of St. Lewis. Quebec, 
August 9, 1838. 

My Lord, 

The information which my residence here has enabled me to obtain as to the 
condition of the two Canadas is of such a nature as to make me doubt whether, 
if 1 had been fully aware of the real state of affairs in this part of the world] 
any considerations would have induced me to undertake so very difficult a task 
as is involved in my mission. I do not, however, wish it to be understood that I 
consider success impossible. On the contrary, I indulge in a hope that if the 
difficulties and dangers that are now so apparent to me are appreciated by Her 
Majesty’s Government, so as to lead to their adoption of measures sufficiently 
comprehensive and decided to meet the emergency, the objects of my mission 
may be accomplished. 

My sole purpose, therefore, in adverting to circumstances which threaten a 
different result is to impress upon your Lordship my own conviction, which has 
been formed by personal experience, that even the best informed persons in 
England can hardly conceive the disorder or disorganization which, to the careful 
inquirer on the spot, is manifest in all things pertaining to Government in these 
colonies. 

Such words scarcely express the whole truth; not Government merely, but 
society itself seems to be almost dissolved ; the vessel of the State is not in great 
danger only, as 1 had been previously led to suppose, but looks like a complete 
wreck. 

It is needless to point out the wide difference between this representation and 
the opinions on the subject which were, and probably still are, held by Her 
Majesty’s Ministers ; but since one who had the benefit of whatever information 
they possessed is nevertheless compelled to acknowledge that the truth, as it 
now appears to him, differs so much from his previous conceptions of it, what 
can he infer but that distance has precluded them from acquiring an accurate 
knowledge of the whole subject? This is my belief, and it becomes, therefore, an 
imperative duty on my part to convey to your Lordship the exact impressions 
which I have derived from personal inquiry and observation. I will not shrink 
from the performance of that duty. 

On the present occasion, however, I propose to confine myself to a particular 
class of circumstances ; that is, to those which relate to the Lower Province, and 
are of the most unfavourable character; my object in making such a selection 
being to state without reserve, in a separate despatch, certain facts and opinions, 
as to which, as coming from me, it is most inexpedient that any publicity should 
he given for the present: this despatch will therefore be marked Secret . 

The first point to which 1 would draw your attention, being 
others are more or less connected, is the existence of a most bitter 
between the Canadians and the British, not as two parties hrfdii^ diflereni 
"pinions and seeking diflerent objects in respect to Government, but as ainereni 
races engaged in a national contest. 

This hatred ot races is not pubUcly avowed on e<ther «de; on the contra 
both sides profess to be moved by any other feelings than such a ^ 

« Daiham nooeeded Ootfoid m goTemorgeneral, but when he a ^vyd to 
™ targe addlUonal powers as high commtasloner. See toioaa, lord Darhan s Heptri, i., PP 
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difference of origin ; but the fact is, I think, proved by an accumulation of circum- 
stantial evidence more conclusive than any direct testimony would be, and far 
more than sufficient to rebut all mere assertions to the contrary. If the difference 
between the two classes were one of party or principles only, we should find on 
each side a mixture of persons of both races, whereas the truth is that, with 
exceptions which tend to prove the rule, all the British are on one side, and all 
the Canadians are on the other. What may be the immediate subject of dis[)uie 
seems to be of no consequence ; so surely as there is a dispute on any subject, the 
great bulk of the Canadians and the great bulk of the British appear ranged 
against each other. In the next place, the mutual dislike of the two classes 
extends beyond politics into social life, where, with some trifling exceptions 
again, all intercourse is conflned to persons of the same origin. Grown-u|) 
persons of a different origin seldom or never meet in private society ; and even 
the children, when they quarrel, divide themselves into French and English like 
their parents. In the schools and the streets of Montreal, the real capital of t Jie 
province, this is commonly the case. The station in life, moreover, of an individual 
of either race seems to have no influence on his real disposition towards the other 
race ; high and low, rich and poor, on both sides— the merchant and the porter, 
the seigneur and the habitant— though they use different language to express 
themselves, yet exhibit the very same feeling of national jealousy and hatred. 
Such a sentiment is naturally evinced rather by trifles than by acts of intrinsic 
importance. There has been no solemn or formal declaration of national hostility, 
but not a day nor scarcely an hour passes without some petty in.sult, some pn>- 
voking language, or even some serious mutual affront, occurring between jjersons 
of British and French descent. Lastly, it appears, upon a careful review of the 
political struggle between those who have termed themselves the loyal parly 
and the popular party, that the subject of dissension ha.s been, not the con- 
nexion with England, nor the form of the constitution, nor any of the practical 
abuses which have affected all classes of the people, but simply such institutions, 
laws, and customs as are of French origin, which the British have sought to 
overthrow and the Canadians have struggled to preservT, each class assuming 
false designations and fighting under false colours — the British professing ex- 
clusive loyalty to the Crown of England, and the Canadians pretending to the 
character of reformers. Nay, 1 am inclined to think that the true principles and 
ultimate objects of both parties, taken apart from the question of race, are 
exactly the reverse of what each of them professes, or, in other words, that the 
British (always excluding the body of officials) are really desirous of a more 
responsible Government, while the Canadians would prefer the present form of 
Government, or even one of a less democratic character. 1 shall have more io 
say on this head presently, having mentioned the subject here only for the pur- 
pose of citing another fact which tends to prove the existence of a deep-rooted 
national sentiment on both sides. Such a contradiction between the real and 
avowed principles of each party could not have occurred if all the people had 
been of one race, or if every other consideration had not given way to the senti- 
ment of nationality. 

This general antipathy of the Canadians towards the British, and of the 
British towards the Canadians appears to have been, as it were, provided for 
at the conquest of the province, and by subsequent measures of the British 
Government. If Lower Canada had been i.solatecl from other colonies, and so 
well peopled as to leave little room foremigration from Britain, it might have been 
right at the conquest to engage for the presei-vation of French instituti<»ns, for 
the existence of a “Nation Canadienne”; but, considering how certain it was 
that, sooner or later, the British race would predominate in the country, thal 
engagement seems to have been most unwi.se. It insured such a strife as has 
actually taken place; for, notwithstanding the division of Canada into two 
provinces, for the purpose of isolating the French, the British already pre- 
dominate in French Canada, not numerically of course, but by means of their 
superior energy and wealth, and their natural relationship to the powers of 
Government. 

It was long before the Canadians perceived that their nationality was in tlie 
course of being over-ridden by a British nationality. When the Constitutional 
Act bestowed on them a representative system, they were so little conversant 
with its nature, and so blind to the probable results of British emigration, that 
they described the constitution as a **machine Anglaisc pour nous taxer,” and 
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elected to the Houm of Assembly almost a majority of Englishmen. But with 
the progress of British intrusion they at length discovered, mt only the uses of 
a representative system, but also that their naUonality was in danger: and 1 
have no hesitation in asserting that of late years they have used the representaUve 
system for the single purpo% of maintaining their nationality against the pro- 
gressive intrusion of the British race. They have found the British pressing upon 
them at every turn, in the possession of land, in commerce, in the retail trade 
in all kinds of industrious enterprize, in religion, in the whole administration of 
government, and though they are a stagnant people, easily satisfied and dis- 
inclined to exertion, they have naturally resisted an invasion which was so 
offensive to their national pride. 

The British, on the other hand, impeded in the pursuit of all their objects 
partly by the ancient and barbarous civil law of the country, and partly by the 
systematic opposition of the Canadians to the progress of British enterprize, 
have naturally sought to remove those impediments, and to conquer, without 
much regard to the means employed, that very mischievous opposition. The 
actual result should have seemed inevitable. The struggle between the two races, 
conducted as long as possible according to the forms of the constitution, became 
too violent to be kept within those bounds. In order to preserve some sort of 
government, the public revenue was disposed of against the will of the Canadian 
people represented by their Assembly. The consequent rebellion, although pre- 
cipitated by the British from an instinctive sense of the danger of allowing the 
Canadians full time for preparation, could not, perhaps, have been avoided ; and 
the sentiment of national hostility has been aggravated to the uttermost, on 
both sides, by that exxessive inflammation of the passions which always attends 
ii|jf)n bloodshed for such a cause, and still more by this unusual circumstance 
that the victorious minority suffered extreme fear at the beginning of the contest, 
and that the now subdued majority had been led to hope everything from an 
appeal to force. 

There seems to me only one modifleation of this view of the subject. The 
emf)loyment by the Canadians of constitutional and popular means for their 
national purpose, has taught some of them, consisting chiefly of the most active 
and able, higher political views than such as belong to the question of nationality. 
These men are not at heart friendly to the barbarous institutions of their ancestors, 
but would readily adopt a more enlightened system, if they could do so without 
losing their own importance. Their necessary dependence on the prejudiced mass 
lias alone restrained them from joining in many of the views for the improvement 
of the country which are entertained by the British. They have also learned to 
estimate the practical abuses of Government which affect all classes, and to wish 
for many reforms without reference to Canadian nationality. They even had, 
to some extent, succeeded in disseminating their opinions amongst the mass of 
their countrymen, and they are not unlikely to play a valuable and distinguished 
jiart under any new system of government that may put an end to the strife 
lietwecn hostile races; but unfortunately, their number is so small as scarcely 
to alTecl my opinion of the temper of the Canadian people. 

Supposing my view of that subject to be correct, your Lordship will readih 
understand that the bulk of the Canadian people are as disaffected as ever, and 
that the British part of the population regard the Canadians with vindictive 
jealousy. The Imperial Government is distrusted by both parties; by the 
Canadians becau.se they fear, or rather expect in gloomy silence, that advantage 
will be taken of their late rebellion to remove the very causes of dissension, by 
f?iving a British character to the institutions and laws of the 
there shall no longer be any serious impediment to *up 

prue; and by the British, on the other hand, becau.se they doubt wl^taer ^ 
Imperial Government will ever sumcicnlly understand the ’ 

b) approve of the great changes which must inevitably take p > 
period of legislative strife, and perhaps another F®b®bion, ar riiscerninir of 

And here I must notice a fact of great importance. The more di^rai^^^ 
^he Canadians are perfectly aware that if the „ oeaceful 

should ever extend to this country, whether by means 

union, the peculiar institutions, and even the ?![ *ij« exception 

extinguished as soon as possible, yet are they idling, Ihat^they 

perhaps of a considerable portion of the clergy, to incur ^ 
held most dear, in order to gratify the sentiment of v g 
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got possession of them. 1 would not exaggerate the amount of the sacrifice that 
they are willing to make for the sake of revenge. It is right to add, therefore, 
that, in my opinion, they almost despair, come what may, of preserving those 
ancient usages and that distinct nationality, in defence of which they have 
struggled so many years. 

But be this as it may, whether they are moved by a sentiment of mere ven- 
geance, or by revenge mixed with despair, I am well convinced that an American 
invasion of this province would be highly acceptable to most of them. 

Satisfied qf the disaffected temper of the Canadians as a people, I have naturally 
taken pains to acquire correct information as to the state of feeling in the United 
States as respects these colonies and the mother country. 

All reports concur in assuring me that the present government of the Union, 
and a vast majority of the American people, are decidedly adverse to a rupture 
with England. Having already conveyed this assurance to your Lordship, I need 
not dwell upon it here ; but there are points in the state of American feeling to- 
wards these colonies, and especially near the frontier, of so much moment as to 
require particular notice. 

In the first place, although some persons in the States, and the more so if 
they have visited this country, are aware of the true nature of the late rebellion, 
it is a common opinion in America that the contention in this province has been 
between the executive government on the one hand, supported by a minority, and 
the majority of the people, without distinction of race, on the other ; and that the 
subject of disagreement has been, practical grievances and general principles 
similar to those which formed the matter of dispute between England and her old 
colonics in America. 

As their fathers rebelled in defence of those old English charters of local self- 
government, which placed local taxation and revenue at the sole disposition of 
popular assemblies, so they think that the Canadian majority was justified in 
withholding supplies, and in resisting by force the violation of their constitution 
by the British Parliament. 

They believe, in a word, that the majority in Lower Canada has contended for 
the maintenance of popular rights, and that arbitrary government is the aim 
of the minority. The mistake is easily accounted for: it is only on the spot that 
one learns how the subject of strife in Lower Canada has been a question of 
nationality ; everywhere else, the false professions and designations employed by 
both parties, combined with the plain fact that the contest has been between 
a majority and a minority, is apt to mislead the inquirer, by keeping out of view 
the distinction of races. If the whole subject were understood by Americans, they 
would probably sympathize with those who are of the same origin as themselves, 
who resemble them in numerous particulars, and who seek objects which, if this 
country were under American rule, would be unhesitatingly accomplished, as 
similar objects have been attained in the Dutch colony of New York, and the 
French colony of Louisiana. 

There is no people under the sun to whom the feudal institutions and most 
defective civil laws of the Canadians would be more intolerable, tlian to the Anglo- 
Saxon race of the United States. But they have misunderstood the case. They 
have fallen into the not uncommon mistake of confounding means with ends. 
Believing that the means employed by the Canadians, in the Assembly, were 
constitutional and popular, and seeing that the British, being in a minority, 
necessarily clung to the local executive and the imperial authority ; above all 
regardless of the accident (for so it may be termed with respect to the question 
of nationality) by which the Canadians happen to constitute a majority, 
Americans have supposed that the objects of both parties in the colony were 
of the same nature respectively, as the means on which each party has relied. 
An ever active sentiment of national pride is, perhaps, the most remarkable 
feature in the American character. It might have been foreseen, therefore, tliat 
the Americans, proudly recollecting the origin and progress of their own revolu- 
tionary war with England, should sympathize with the Canadians or rather with 
the majority, who happen to be Canadians. Whether they may ever comprehend 
the false position assumed by both parties in this colony, I will not venture to 
predict; but so long as their view of the subject shall remain unchanged, they 
will, 1 believe, continue to sympathize with that side which has the air of con- 
tending for democratic principles and popular objects, and to wish that it may 
prevail over the other, which appears in the light of an oppressive minority. 
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S^ndly: Haying regaM to the nattonal pride of America, it is certoin that 
the temper and tone of the British party towards that countoy tends to stir up 
angry passions throughout the Union, and especialiy near the frontier, wheto 
arUcles from the coionial newspapers are generaily reprinted. Hitherto the 
national pnde of Amenca has not been deeply wounded by these means (and I 
do all in my power to mit^te toe national influence of such affronts to it) : but 
I am credibly mtormed that these unceasing attacks have not been without 
effect, and that they form a subject of growing irritation. 

Thirdly: By the existence of a state of things out of which it is easy to see that 
war might spring, the American mind becomes more and more familiar with 
the idea of war. Differing as the Americans do, from all other nations, in the 
universal diffusion of an active interest in public affairs, and in a habit which 
belongs to all ranks, of calculation as to the future, they are led, by the political 
state of these provinces, to discuss the subject of war hypothetically, if I may use 
the expression ; they are reminded of the events of the last war, and one of them 
in particular, the capture of Washington, which inflicted a deep wound on the 
national pride, and by frequently conversing on such exciting topics, they 
gradually approach that state of feeling under which the government, necessarily 
impelled by the people, would find it hard to maintain friendly relations with 
England. 

Fourthly: It is not to be denied that the distracted state of these colonies 
occasions no little inconvenience to the frontier states, and to the federal govern- 
ment ; it calls for an increase of the army, a sort of military array on the frontier, 
and the exercise of new powers by the executive, which are opposed to the habits, 
if not to the institutions, of the American people. All the expense and annoyance 
are attributed to the British Government. A dispassionate American admits 
that his government is bound, at whatever cost, to prevent aggressions on the 
Canadian frontier, and he does not deny that the obligation has been inadequately 
fulfilled ; but when reminded of the inefficiency of the laws for that purpose, and 
the weakness of the American executive, he answers that the true source of 
every difficulty is the weakness of the British Government in Canada, which has 
not maintained order amongst its own subjects, nor is able to protect the United 
States from such a nuisance as arises from the conduct of British refugees within 
their territory. This retort, without stopping to examine its justice, suffices to 
show that, until order shall be restored in these colonies, a great cause of irrita- 
tion in America will probably continue to operate with increasing force. 

Fifthly: The boundary question, being much mixed, as it unavoidably is in 
America, with considerations arising out of the state of these colonies, forms 
a more active element of hostile feeling than would otherwise have been the case. 

Lastly: It is certain that, amongst the frontier population of the United States, 
which, 1 should observe, has very greatly increased since the last war, there 
exists a numerous body of men, young, active, energetic, and self-relying, who, 
from various motives, long for an opportunity of invading Canada. Some of 
them are moved by an opinion, which it would not be easy to question, “ 
these colonies were laid open to American enterprize, a great impulse would be 
given to the industry and trade of that part of the States which now constitutes 
the frontier; some are influenced by one or other of the circumstances to whic 
1 liave already adv^’crted ; some by that love of adventure merely which belongs 
to the American character ; and some by a reasonable calculation of the gmn 
and distinction which, in troubled times, usually fall to 
daring. The manner in which these people talk of invading toe 
lies the self-reliance of American citizens. They do not g.. 

government should open the way for them by militaiy ®afl . 

avow their belief that, in a contest of troops only, the British wuld 
but they reckon upon the friendly disposition towards ^ . manv 

on this side, and upon swarming over the line in such . , military 

places simultaneously, as to get possession of the country in sp . 

obstacles. I do not ' ‘ 
have been reported i 

Her Majesty’s Governmeni oi uie uivusiuh y* .* hovp seized an 

citizens, who, without the least aid from their ./ ^ established 

ej^nsive country, defeated armies, got . iudiclal system and 

themselves, as a nation, with consUtutional government, ® J“^®^\.^rtainly no 
municipal institutions as complete as any in Amenca. There is cenamy 
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immediate danger of such an attack upon these colonies ; and I have mentioned 
the subject only for the purpose of indicating tlie probable character of the 
contest that would take place here, if all the causes now in operation should 
Anally produce one. It was in consequence of all these important considerations 
that, during my late residence on the American frontier, I courted the most 
unreserved communication with all respectable Americans, for the purpose of 
impressing them with a more sound and accurate conception of the reai state of 
things; with a more just appreciation of our system of government, and its real 
objects ; and with a due sense of the danger which would arise to themselves, if 
their govertiment remained a passive spectator of all these proceedings, tending 
as they did, to destroy all confidence in its executive strength, and all reliance 
on the national honour. 

I am happy to say that my efforts have been successful, that a great change 
has taken place in public feeling on the American side, and that my exertions 
to restore tranquillity and good order are encouraged and supported by the most 
inAuential portions of the press and of society in the United States. 

Except as it has been noticed for the purpose of explaining the temper of the 
Canadians, and one of the causes of irritation in the United States, a most impor- 
tant subject yet calls for your Lordship’s attention ; 1 allude to certain feelings 
and views of the British section of Her Majesty’s subjects in this province. 

Your Lordship is already informed of the general satisfaction expressed by 
the British party at my having, when I assumed the Government, avoided con- 
necting myself with the old body of olAcials. It may be supposed that the body 
in question did not participate in that sentiment. 1 very soon became aware 
therefore of the existence of some difference between the official body and the 
British in general. Subsequent observation has convinced me that, except in 
their common hostility to the Canadians, there is no sympathy between these 
two classes. 

That this should be the case is really not surprising when one discovers how 
all the powers of Government have been neglected and abused for many years 
past in this colony. Not to go further back than the commencement of serious 
differences between the Canadians and British as such; since, when the two 
branches of the legislature have neglected their proper functions to pursue the 
contest between races, a long time has passed without anything like beneficial 
legislation, and not a few of the many evils resulting from this perversion of 
legislative powers have, by a very natural mistake, been attributed to neglect 
and corruption in the Executive. At the same time it must be confessed, that 
the Executive has been both neglectful and corrupt. I need not remind your 
Lordship of those flagrant instances in which the Imperial Government has been 
led to interfere for the correction of administrative abuses, nor is this a lit 
occasion for entering on that subject in detail ; but I am bound to add, that the 
Government of this province, including the administration of justice, has not 
obtained the respect of the people, and that, according to all my information, 
there has been ample ground for the distrust and suspicion with which authority 
is regarded. 

This leads to another feature In the disposition of that portion of the British 
inhabitants which may be termed “independent”. Their main object, as I have 
before explained, has been to remove the obstacles which the ignorance, the 
apathy, and the ancient prejudices of the Canadians opposed to the progress of 
British industry and enterprize ; to substitute, in short, for Canadian institutions, 
laws and practices, others of a British character. In this pursuit they have neces- 
sarily disregarded the implied, not to say precise, engagement of England to 
respect the peculiar institutions of French (Canada. But the Imperial Govern- 
ment, on the contrary, never quite forgetting that ancient pledge, has rather 
extended its protection to the Canadians than espoused the cause of the British 
settlers. It were to be wished, perhaps, that this policy had been consistently 
pursued from the beginning, as in that case a British community might not 
have grown up here with feelings, wants, and a degree of power which make it 
simply impossible to pursue such a policy now. But it has not been consistently 
pursued. By a variety of measures, and especially by promoting emigration 
to this colony, the Imperial Government have really undermined the Canadian 
nationality which they perhaps intended to preserve. A similar contradiction may 
be observed in their treatment of the national struggle which has ended in civil 
war. Never taking a decided part with either section in the colony, they have 
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wavered between them, now favouring the one and then the other, but neither 
decidedly, and Anally displeasing both sections in about the same degree. Under 
such a system, if it may be called one, no governor could have pursued a con- 
sistent course, or have attached either the Canadians or the British to the 
Imperial Government. 

I should not permit myself to say this reproachfully, even if there were room 
for an accusation, which in my humble opinion there is not ; but I mention it as 
a necessary result of the original false step, and for the purpose of explaining 
the present disposition of the British party. Deeply offended at every measure 
or decision of the Imperial Government which* thwarted their own British or 
Anti-Canadian views, they are also wanting in that respect for the supreme 
authority which is sometimes felt by the discontented subjects of a decided and 
vigorous Government, Restrained (though not entirely) from the public ex- 
pression of their sentiments by a hope that the Imperial Government may yet 
accomplish the object on which their heart is set, they have no such reserve 
amongst themselves, nor do they at all care who knows of the language commonly 
held by them when speaking of the Imperial Government, and the connexion 
between this colony and the mother country. 

1 am assured that the leaders and their followers, one and all, are in the habit 
of declaring, that rather than be again subject to the French (meaning, rather 
than see another majority of Canadians in the Assembly), they shall And a way 
to take care of themselves. 


I should be sorry to report any idle conversation upon such a topic, but have no 
doubt that language of this kind is commonly uttered with an earnestness of 
manner which should prove its sincerity. And this is not all: for the sentiments 
expressed are enforced by deliberate arguments, such as that, considering the 
exasperation of the Canadians produced by late events, there can be no permanent 
safety for people of British descent except by rendering the colony thoroughly 
British ; and that if the Imperial Government should not provide for the security 
of its British subjects, the time will soon be past for obedience to any other law 
than that of self-preservation. 

That such views are currently expressed amongst the British party, there can 
he no doubt ; and 1 am the more disposed to believe them sincerely entertained, 
because, having reference to a future contingency, they are not inconsistent with 
those loud professions of loyalty and attachment to England by which the British 
minority has hitherto sought to enlist the Imperial Government against the 
Canadian majority. At present, of course, such views are merely speculative, 
everything being held in suspense by the large powers awarded to me, and by 
the hope of a happy settlement of aAairs upon my recommendation. 

Notwithstanding, however, the very unfavourable representations contained 
in this despatch, I am induced to hope with conAdence, that success may 
ultimately attend the measures with respect to this country which have been 
recently adopted by the Imperial Government. My principal reason for this 
assurance is drawn from the good effect already produced by decided and vigorous 
action. The exercise of the very extensive powers placed in my hands seems to 


have operated as a sort of charm, like oil poured upon troubled waters. At this 
moment all is still. A stranger would hardly believe that the country had been 
recently distracted by civil war. Expectation for the future, is, J trust, taking 
the place of angry passions occasioned by the past. I niust, however, conclude 
by assuring your Lordship, that whatever hopes I entertain of the futiire, depend 
altogether on the supposition that Her Majesty’s Government and Parliament 
will not shrink from the adoption of permanent measures of remedy and preven- 
tion, proportioned to the greatness of the difficulties with which 1 
contend, and will sanction such measures as will effectually provide for the 
abstraction of all legislation on British interests from the control of a ^renen 
majority. I am of opinion that this great object can be legitimately effected 
without violence to Canadian rights, and in strict accordance with the sounaesi 

principles of constitutional government. , ^ ^ i. • r^i^ocnrPR 

The time is fast approaching when I shall be enabled to bnng these meawres 
under the consideration of Her Majesty’s Government; end m the meantime i 
recommend to their serious attention the important points to whic i 


ferred in the present communication. 
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XCIX 

THE INDEMNITY ACT, 1838 » 

(I & 2 Victoria, c. II2.) 

An Acl for indemnifying those who have issued or acted under certain parts of a 
certain Ordinance made under colour of an Act passed in the present session of 
Parliament; intituled ''An Act * to make temporary Provision for the Government 
of Lower Canada." 

I6th August, 1838. 

1 Viet., cap. 9 . Whereas an Act was made this present session of Parliament, intituled **An Act 
to make temporary provision for the Government of Lower Canada'*: And 
whereas a certain law or Ordinance hath been made and published by the 
Governor of the said Province, by and with the advice and consent of the Special 
Council, bearing date the twenty-eighth day of June last, intituled “An Ordinance 
to provide for the security of the' Province of Lower Canada/’ which Ordinance 
cannot be justified by law, but was so much intended for the Security of the said 
Province that it is expedient that all persons advising or acting under or in 
obedience to so much of the same as relates to the sending of certain persons to 
Bermuda, who are stated in the same to have made certain confessions, and to 
the subjecting such persons to restraint, should be indemnified by Parliament 
in the manner and to the extent hereinafter provided for: Be it enacted by the 
Queen's Most Excellent Majesty, by and with the advice and consent of the Lords 
Indemnity for Spiritual and Temporal and Commons, in this present Parliament assembled, 
peraons advising and by the authority of the same, that all personal actions and suits, indictments, 
M Ord^wS informations, and all prosecutions and proceedings whatsoever, which have been 
the Governor or shall be prosecuted or commenced in any Court or before any tribunal in any 
and OouncU of part of her Majesty’s Dominions, against any person or persons for or by reason 
5 matter, or thing advised, commanded, appointed or done in relation 

June last, to the premises before the proclamation of this Act in the said Province of Lower 
Canada and in the Islands of Bermuda respectively, or elsewhere, in manner 
hereinafter provided, be, are, and shall be discharged and made void by virtue 
of this Act; and that if any action or suit shall be prosecuted or commenced 
against any person or persons for any such act, matter or thing so advised, com- 
manded, appointed, or done, he, she, or they may plead the general issue, and 
give this Act and the special matter in evidence ; and if the plaintiff or plaintiffs 
in any action or suit so to be prosecuted or commenced, except in that part of 
Great Britain called Scotland, after the first day of October next, shall become 
nonsuit, or forbear further prosecution, or suffer discontinuance, or if a verdict 
pass against such plaintiff or plaintiffs, the defendant or defendants shall recover 
his, her or their double costs, for which he, she or they shall have the like remedy 
as in cases where costs by law arc given to defendants ; and if any such action 
or suit as aforesaid shall be commenced or prosecuted after the first day of 
October next in that part of Great Britain called Scotland, the Court before 
whom such action or suit shall be commenced or prosecuted shall allow to the 
defender the benefit of the discharge and indemnity hereby provided, and shall 
further allow to him his double costs of suit in all such cases as aforesaid. 

This Act to II. And be it enacted that this Act shall be proclaimed in the .said Province 
in LoweroSa Lower Canada and in the said Islands of Bermuda by the Governor, or 
and B^uda persons authorized to execute the Commission of Governor of the said 
req)ectiveiy. Province and of the said Islands respectively, forthwith after he shall have 
received a copy of the same from one of her Majesty’s Principal Secretaries of 
State. 

* This act was passed to indemnify those who had any share advising or acting under lord Dur- 
ham’s ordinance of June 28, 1838 (Christie, v, pp. 166 11.). 

• See No. XOVI. 
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ROBERT BALDWIN TO DURHAM, 1838 
[Trans.: Report of Canadian Archives, 1923.] 

Toronto, 23 August 1838. 

My Lord 

It is with great reluctance that I have brought myself to the determination 
of addressing Your Lordship with reference to the subject of the interview with 
which you were pleased to honour my father & myself on your late visit to this 
Province. And nothing but a belief that my abstaining from doing so after the 
gracious manner in which Your Lordship was pleased to invite such communica- 
tion would be at once an abandonment of my duty to my country and an act of 
ingratitude to Your Lordship, could have induced me to depart from my resolu- 
tion of avoiding any farther interference in the politics of the Province — 

In departing from this resolution too on the present occasion I am labouring 
under the disheartening consideration that what I have to submit must be little 
more than a repetition of views & opinions which were formerly laid before 
the Home Government; and which were not only not adopted but were un- 
happily followed by Lord John RusselPs Resolutions of 1837 ^ — Had the advice 
which on that occasion 1 took the liberty of offering been then taken, I believe 
few will deny that the late Rebellion would have been prevented — I now repeat 
that advice to Your Lordship with a solemn assurance of my belief that sooner 
ur later it must be adopted, and those fatal Resolutions abandoned, or that 
England will continue to retain these Colonies by means of her troops alone — 
To my Letter to Lord Glenelg on that occasion, a copy of which is enclosed,^ 
I take the liberty of referring Your Lordship not only because it contains all, 
which on the points embraced in it I have now to offer, but because by comparing 
it with the events which unhappily we have since had to deplore Your Lordship 
will sec that 1 was not w'holly mistaken in the importance which I then attributed 
to the adoption of the course which I recommended — ^Although I candidly con- 
fess that 1 did not anticipate an outbreak so immediate as subsequently took 
I)lace — And be assured My Lord that although, to avail myself of an illustration 
of Your Lordships, he who is placed on an eminence may from the elevation of 
his position have a more extended view and be better able to judge of the relative 
positions of the several objects by which he is surrounded than the humble 
occupant of the valley below ; it is the latter who has the best opportunity of 
observing the gradual crumbling of the snows at the foot of the Mountain which 
though slow and imperceptible except to the minutest inspection not the less 
certainly indicates the approaching avalanche — ^Y our Lordship occupies the former 
and more responsible of these positions ; the individual who now addresses you 
ttic latter — ^While therefore Your Lordship does not, I feel assured, overrate the 
[H)wer which you wield, 1 confess, with I may truly say the most unbounded 
c.oiifldence in Your Lordship's good intentions, 1 feel much alarm lest the remedies 
which that power may apply will either not reach the root of the evils under which 
we are suffering, or receiving a wrong direction leave those evils wholly untouched. 
And the short interview with which I was honoured while it increased my con- 
fidence in those intentions added much to my alarm for the result; because I 
thought 1 discerned if not a final opinion at least a strong bias in favour of a 
measure which in my own mind I am convinced can end in nothing but dis- 
appointment. The establishment of a general Legislative body for all the 
Colonies, unless as a preparatory step to making them independent, would in 
my humble opinion be worse than useless: And would unquestionably tend 
I'apidly to bring about a separation from the Mother Country. The Imperial 
I^arliament is the tribunal in whose hands should be retained all the powers of 
general legislation essential to the welfare of the Empire as a whole: And for 
aU legislation of a local character the Legislatures of the respective Provinces 
will I am convinced be found the best adapted—If I express myself more strongly 
en this occasion than may appear decorous towards one of Your Lordship's 
exalted rank and character. Your Lordship will not impute it to any want of 
that respect which, conscious yourself of deserving, you will not believe me 
* See No. XOIII. * See No. XOII. 
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capable of withholding; but to the true cause, — the deep importance of the 
subject itself to all that is dear to me — and I confess when 1 see the only man 
perhaps in the Empire who from his political reputation and peculiar position is 
in a situation to induce the Home Government to retrace its steps, concede to 
the Provincial Parliament its just influence in the direction of the local affairs 
of the Colony, and thus place the affairs of my native country upon a foundation 
from which permanent tranquility may be looked for, about as 1 believe to waste 
the energies of his master mind in an experiment of the failure of which I enter- 
tain not the slightest doubt 1 feel that 1 should be criminal if I did not in terms 
the most distinct and unequivocal express my entire and unqualified dissent to 
any such experiment being made — 

Your Lordship has been the first statesman to avow a belief in the possibility 
of a permanent connection between the Colonies & the Mother Country — It is 
I confess not a little gratifying to me thus to have Your Lordship's high sanction 
to an opinion which I always entertained & avowed ; although it has heretofore 
been treated as chimerical even by those most loud in denouncing the political 
opinions which I entertain as inconsistent with the continuation of that con- 
nection, and at once unconstitutional in their character and republican in their 
tendency — Your Lordship has gone farther you have said that the connection 
must be preserved — I sincerely feel grateful to Your Lordship for this announce- 
ment — It will I trust put an end to the repeated references to the arrival of a 
time when these Colonics must cease to be a part of the British Empire which 
have not unfrequently proceeded from the very serv'ants of the Crown, and 
which I have no doubt have had an injurious effect in unsettling mens minds 
and directing their attention to the consideration of the republican frame of 
Government which under the expectation thus held forth their country was 
ultimately to possess and thus leading them to the adoption of republican rather 
than monarchical forms in the remedies which they have sought to have applies! 
to the evils which they were or fancied themselves to be suffering— Hence 1 think 
may clearly be traced among others the call for an elective Legislative Council, 
than which I am convinced nothing could be more inefTicient of itself as a means 
of removing the discontent under which the Province has been labouring ; And 
nothing except the abolishing the Upper House altogether more fatal to the 
connection between the two Countries — 

If Your Lordship then after the solemn announcement of the great principle 
that the connection must be maintained can but happily succeed in giving us a 
system which by its own working shall tend to establish & strengthen that 
connection you will have indeed done a great public service to your own Country 
but you will have conferred a greater far greater benefit upon these Provinces — 
If on the other hand however you unhappily fail in the latter [»oint, you will by 
the former have only laid the foundation of one day a more protracted and there- 
fore a more unhappy struggle — Fearful then is the responsibility which rests upon 
Your Lordship and therefore it is that I have not felt at liberty to withhold my 
voice humble as it is at the present momentous crisis — My views as to what is 
required are contained in the letter of which 1 send a copy. To which 1 shall 
only add that the opinions there expressed have been strengthened not weakened 
by subsequent observation — 

Your Lordship must adapt the Government to the genius of the i)eople upon 
and among whom it is to act — It is the genius of the English race in both hemi- 
spheres to be concerned in the Government of themselves — I would ask Your 
Lordship, would the people of England endure any system of Executive Govern- 
ment over which they had less influence than that which at present exists? Your 
Lordship knows they would not. — Can you then expect the people of these 
colonies with their English feelings & English sympathies to be satisfied with less 
— If you do Your Lordship will assuredly be disappointed — They can see a 
reason why their relations with foreign countries should be placed in other hands ; 
but none why their domestic concerns should not be managed upon similar 
principles to those applied in the administration of the Imperial Government — 
It is in vain to direct their attention to this or that grievance — Many that have 
been harped upon in the political heat of the day as evils of appalling magnitude 
are no grievances at all and many others would cease to be such under the 
system proposed — ^You must place the Government in advance of public opinion 
you must give those in whom the people have confidence an interest in preserving 
the system of your Government, and maintaining the connection with the Mother 
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Country, and then you will hear no more of grievances because real ones will be 
redressed imaginery ones will be forgotten — But short of this all your efforts 
to produce harmony and all your exertions to preserve that connection will I am 
satisfied be wholly unavailing — 

These are the views which I laid before Sir Francis Head when he sent for me 
on his first arrival in the Province — ^These views I again pressed upon the con- 
sideration of Lord Glenelg and Lord John Russell when in England in 1836, and 
I now again and for the last time would most earnestly urge them upon the 
consideration of Your Lordship as the only ones which would produce a system 
which, by adapting itself to the exigency of circumstances as they arise, would 
lay the foundation, if it be now possible to lay such foundation, of lasting 
tranquility — 

To conclude My Lord with all the deference which becomes me when addressing 
your Lordship yet with all the firmness which I owe to my children and my 
country as a Canadian subject of Her Majesty I object first to the alteration of 
the Constitution in the minutest particular and secondly to the sacrifice of any 
single branch of the Royal Prerogative — Both of them are my birth right and 
I claim from Your Lordship the preservation of them in all their integrity — And 
lastly I claim to have applied to that Constitution and to have used in the 
exercise of that Prerogative the same principle of responsibility to the people 
through their representatives which is daily practiced in the Executive Govern- 
ment of that mighty Empire of which it is yet my pride to be a subject 

With sentiments of the most profound respect 

I remain my Lord 
Your Lordships most 
obedient humble Servant 

Robt. Baldwin 

The Right Honble. 

The Earl of Durham 
See &c &c 


Cl 

LORD DURHAM TO LORD GLENELG 
[Trans.; Imperial Blue Books Belaling to Canada^ 1839. Vol. x.] 
(extract of a dispatch from the earl of DURHAM, G.C.B., TO LORD GLENELG] 

Dated — Castle of St. Lewis, Quebec, 
16 October, 1838. 

In my despatch (No. 68) which announced my intention of returning to England 
at an early period, for the purpose of resigning my commissions, 1 explained the 
grounds on which 1 had formed that decision after mature deliberation. I felt 
that the moral power of my government was so completely destroyed, and the 
difficulties of my position so greatly augmented by the proceedings of Her 
Majesty's Ministers and the Imperial Parliament, that the attempt to conduct 
the government of these provinces on better principles than those which have 
hitherto been adopted was one which must be made by other hands than mine. 
I grieve to find that I did not by any means exaggerate the probable effect which 
would be produced on the public mind on this continent by the occurrences in 
England. In the course of one week I have found the tone of the British in- 
habitants changed from the loudest professions of loyalty and attachment to 
the connexion with the mother country to a calm anticipation and discussion 
of the chances and consequences of separation. From the same mouths that 
a short while ago expressed the most passionate resentment of wrongs supposed 
to have been received from the people of the United States, I hear significant 
approval of the course which I have all along taken to conciliate the good-will 
of a kindred people, whose sympathies with the English race it is judged politic 
to cultivate. 1 have been startled at the rapid growth of this dangerous state of 
mind ; and when the mass of the British population of this city were assembled 
to present me with an address, expressive of the kindest feeling towards myself, 
and the strongest condemnation of the policy which severs the official connexion 
between us, 1 shrunk from any other than a' formal and deliberate expression of 
my feelings, from fear lest an indiscreet word or gesture on my part, or any one 

Bb 



370 CONSTITUTIONAL DOCUMENTS OF CANADA [1791- 

of those unforseen accidents which carry large popular assemblies beyond the 
influence of human control, might lead to a general expression of the angry 
feeling that pervaded the excited numbers whom 1 beheld before me. 

A perfectly different feeling exhibited itself at first among the French Cana- 
dians. They naturally exulted in the victory which appeared to have been gained 
by those who put themselves forward as their especial advocates in the mother 
country, and the disaffected rejoiced at perceiving that the arm of authority was 
weakened. Since the receipt of the first news from home which might lead them 
to believe, on high authority, that I did not really possess the powers with which 
they once imagined me to be invested, I can have no doubt that the disposition 
to secret machinations and preparations for insurrection, which had been for 
some time checked, has sprung into renewed activity ; and though I do not feel 
much dread at the prospect of any unsupported attempts which the French 
population may make against the military force now in this country, I cannot 
doubt that there is now in existence an organization of the disaffected in this 
province, which may lend a most pernicious aid to any attack which may be 
made from without. 

I have already forwarded to your Lordship an address expressive of the feelings 
of the delegates from the lower provinces of British North America; and the 
accounts which 1 have recently had show that the same feelings have been 
. generally expressed in those provinces in the calm manner in which their happy 
immunity from actual civil war enables their inhabitants still to express their 
political sentiments ; but throughout Upper Canada where the memory of recent 
suffering is fresh and vivid, and where the terror of near and visible peril con- 
stantly alarms the public mind, a more passionate and general feeling of regret 
and alarm has pervaded all classes. Unaccustomed to the state of feeling genera- 
ted by actual insurrection, I have been struck by the extent of that terror with 
which all parties and all classes see, in the disturbance of my policy, the harbinger 
of a winter similar in its political character to the last. I'hc sudden unanimity of 
all parties in that most divided province has been as alarming as extraordinary ; 
for when those in power, and those who in attempting to snatch it from them 
advanced to the brink of rebellion, signed the same address, — when the leaders 
of the reformers seconded the resolutions moved by the heads of the family 
compact, — 1 could not but infer that an unanimity so strange must have been 
produced by the indication of sure and awful peril. 

Of what nature that danger is, the enclosed communications from Her 
Majesty’s Ministers at Washington will inform your Lordship. I grieve to say, 
that all the information which I have received within these few days, from all 
quarters, confirms the alarming intelligence conveyed therein. 1 have no doubt 
that the numbers, means and projects of the conspirators are greatly exaggerated, 
but I have little doubt also, that there is a great reason to apprehend that there 
has been suddenly formed throughout the bordering states, among a population 
capable of such enterprises, a widely ramified conspiracy, bent on repeating in 
Canada the scenes of Texas, invading the British dominions with a horde of those 
lawless and daring adventurers, who are to be tempted by the promise of sharing 
in the plunder of private and public property in these ample and fertile provinces. 

It is of great importance that your Lordship and your colleagues should know 
the present state of feeling, both in these provinces and in the neighbouring 
states, and that you should know it betimes. I take, therefore, the opportunity 
which is afforded me by the postponement of the Royal William's departure, to 
supply you, though in a hurried manner, with the information which has reached 
me. 

The mind of the British population throughout all the provinces has been 
deeply agitated by the prospect of a new change in the system of government. 

1 am happy to be able to adduce the great number and the kind language of the 
addresses which I have received from all parts of the two Canadas, as proofs 
of the favourable feelings with which my policy has been regarded. Your Lord- 
ship must not imagine that I attach undue importance to documents so flattering 
to myself; for I feel that these are expressions of a deeper and more serious 
feeling than any that regards my individual conduct or treatment. The expres- 
sions of regret at my resignation, and of condemnation of the disallowance of 
my ordinance, proceed from those who disapproved of that part of my policy, 
just as much as from those who had most warmly supported it. The measures 
which 1 had adopted with a view to the disposal of the political prisoners had 
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been a long time in operation ; and however freely they had been canvassed, — 
however much a certain portion of the population had thought it right to censure 
them, — that discussion had run its course, and all had acquiesced in a policy 
which they judged to be definitely adopted. The disturbance of this settled 
policy by the acts of the home Government has been regretted and condemned, 
not more by those who most cordially approved of the particular course adopted 
by me, than by those who originally wished that I had acted with greater severity. 
Both equally condemn the precipitate interference, which has obviously been 
undertaken in utter ignorance of the state of these provinces. They see with 
dismay that the difficulties which my policy had succeeded in removing are again 
placed in the way of the Government; that the authority from which they 
expected at least vigour and steadiness is powerless to enforce its determinations 
and to maintain the course on which it has entered; and that these unhappy 
provinces are, during the trying emergencies which are generally anticipated, 
to be still subjected to the mischievous influence of that wavering and tempori- 
zing policy which has hitherto paralysed the efforts of their energetic and loyal 
inhabitants. 

Your Lordship will not be surprised to learn that regret is not the only feeling 
that has in consequence pervaded the British portion of the population, and that 
they have not beheld without anger their dearest interests thus made, as they 
express it, the sport of parties at home, who do not participate in either the danger 
or the desire to avert it. I have warned your Lordship, that the patience and the 
loyalty of our countrymen in these provinces may be tried overmuch ; I have 
not been surprised, therefore, that their despair at the failure of that support 
which they had justly expected from home, has led them to think on what 
they can do for themselves ; but I do assure your Lordship that I was not prepared 
for the extent of the change which I cannot doubt that these events have pro- 
duced in the public mind here. 

I am compelled abruptly to close this despatch, of the means of forwarding 
which, I received a very short notice. 


CII 

LORD DURHAM TO LORD GLENELG 
[Trans.: Imperial Blue Books Belaling to Canada, 1839, Vol. x,] 

Castle of St. Lewis, Quebec, 
20 October, 1838. 

My Lord, 

Since my despatch (No. 84) which I forwarded to your Lordship on the 16th 
inst., I have seen Sir John Golborne, and had the advantage of a good deal of 
communication with him on the present state of affairs. His information respect- 
ing the probability of serious disturbances during the ensuing winter, I am sorry 
to say, tallies very exactly with that which I have received from all quarters ; 
and his opinion of the gloomy aspect of affairs is just as strong as that which 
1 have lately endeavoured to impress on your Lordship. I am happy to say that 
the most perfect understanding continues to prevail between us. Looking on 
him as the person with whom the whole conduct and responsibility of the Govern- 
ment during the next six months will in all probability rest, I have thought it 
best for the public service that he should enter as speedily as possible on that 
course, by which he purposes to maintain the tranquillity and the possession of 
these provinces. I have requested him at once to take whatever military precau- 
tions he may deem necessary for enabling him to carry out his own views for 
the security of the provinces, against foreign invasion, or internal disaffection. 
He has readily availed himself of this offer, and is busily engaged in taking steps 
for calling out the volunteers and guarding the frontiers. The indications of 
mischief are so numerous and so urgent, that it is no longer possible to conceal, 
or advisable to attempt concealing, the consciousness of danger entertained by 
the Government ; its only course is openly and resolutely to proclaim and avert 
that danger. The early adoption of these measures of military precaution must 
of necessity entail great expense on the Government. It will too clearly demon- 
strate to the province and to neighbouring states the melancholy condition of 
its internal and external relations ; and it will in all probability produce a state 
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of things in which the present exasperation of parties will be aggravated by fresh 
causes of irritation ; but these are evils which must be borne, if we mean to pro- 
vide, as far as is in our power, for the retention of the two Canadas. While, 
therefore, I cannot but lament the necessity of them, I must approve the adop- 
tion, under existing circumstances, of these measures by the Commander of 
the Forces. 

The result of my communication with Sir John Colborne, as well as of fresh 
intelligence which I have received, has been .a confirmation of the propriety of 
my relinquishing the government of these provinces. It is quite clear that at 
the present season it is useless for the Government to occupy itself with any 
schemes of extensive and permanent amelioration. The sole object of its care 
must for the present be the retention of the province during the winter. As this 
must be attained by military means, the business of my pacific mission is, if 
not at an end, in abeyance ; and it is best that for a while the civil and military 
authority of this province should be in the same hands. A civil governor here 
would, during the next six months, have no legitimate business, save that of 
rendering that subordinate aid to the military authorities which will be better 
secured if the entire direction and responsibility be allowed to rest with the 
Commander of the Forces; and this is also Sir John Colborne's view of the case. 
My only sphere of utility to these colonies must, I am more than ever convinced, 
be henceforth in the Imperial Parliament, where, if 1 can force on the knowledge 
of my countrymen the true state of these provinces, and the true policy to be 
adopted for their future good government, 1 may contribute towards rendering 
available the last opportunity which 1 believe will ever be afTorded to Great 
Britain of maintaining an useful and honourable connexion with her possessions 
on the North American Continent. 

With this object in view, I think it my duty to return without any delay. 
I have therefore, with great regret, on public as well as private grounds, aban- 
doned my intention of visiting the United States, where I hoped that my com- 
munication with the President might be of service. I now intend to sail from this 
port in Her Majesty’s ship Inconstant^ direct to England, on the 3rd of November. 

The nature and extent of the danger with which Sir John Colborne will 
probably have to contend, I endeavoured to point out to your Lordship in my 
despatch (No. 84), which I prepared at a few hours’ notice, availing myself of 
the postponed departure of the Itoyal William, Time and deliberation have not 
enabled me to supply your Lordship with more precise information on the points 
on which I then touched, for the fresh intelligence which every day brings is of 
the same vague nature, and confirms our belief in the existence of unknown perils, 
without informing us as to the time, the mode, and the extent to which we are 
to be exposed to them. 

There is great danger to be apprehended from the rapidly increasing familiarity 
with which the idea of separation from the British empire is expressed and 
canvassed by the British in these provinces. 1 do not mean to disparage their 
severely tried and well proved loyalty to the Crown and attachment to the British 
empire. Their preference of monarchical institutions, their affection for the 
mother country, are as strong as ever; but their hope of maintaining either has 
been suddenly and materially weakened ; and in this state of feeling they naturally 
look with great anxiety to the form of government under which it is possible 
they may soon have to live, and to the connexions which they may be under the 
necessity of forming when the ties of their present dependence are severed. The 
chances and the desirableness of the different possible results are daily canvassed 
among them ; their minds become familiarized with the thoughts which a short 
time ago they held it a crime to entertain ; and however favourable the decision 
of their judgment may be, the strong feeling which bound them to the British 
empire is weakened by the mere fact of its soundness becoming a matter of 
question. 

To what extent this feeling prevails, or how soon and in what form it may 
exhibit itself, it is impossible to say. It is one of no recent growth. Do not 
imagine, my Lord, that it owes its origin to my recall, or that it could be obviated 
by my retention of the government. Long lurking in the minds of even those 
inhabitants of these provinces in whom it had not been openly manifested in the 
course of the late discontents and disturbances, it was in great measure removed 
by the apparent indications of a better policy, which were hailed in the appoint- 
ment of a Governor armed with the extensive and sufficient powers which 1 
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was supposed to wield when 1 landed on these shores. This feeling has sprung 
into sudden and rapid growth from the hour in which the public was disabused 
as to the extent of my previously exaggerated powers by the weightiest 
authority in the British legislature, which deprived me of moral Influence by 
asserting without contradiction, that 1 possessed only the ordinary legal powers 
of a common Governor." From the same moment and from the same cause 
sprang the other feelings of which the wide diffusion among perfectly different 
classes menaces even greater danger. 

The same cause called into renewed and vigorous action the hopes of the dis- 
affected in both provinces. Of the desi^s of the disaffected within the Upper 
Province we know nothing. In this, the indications of conspiracy and dangerous 
designs are numerous and undeniable. A formidable organization bound together 
by secret oaths and secret signs, undoubtedly exists, and extends over the French 
population, at least of the district of Montreal. The object of the oath does not 
appear to be specific ; it merely binds the conspirators to be ready to obey what- 
ever orders they may at any time receive from their chiefs. When this machinery 
is to be called into action does not appear. 1 am, on the whole, inclined to be 
of opinion, that there is no intention of immediate outbreak in this province, 
unless in case of invasion from without ; to that it is at all times ready to serve 
as a formidable auxiliary ; but in the meantime it pAduces all the alarm which 
actual insurrection would occasion. Terrified by signs of this formidable and 
mysterious organization, and sometimes by secret menaces or warnings of murder 
and massacre, the loyal Inhabitants of the country quit their exposed and isolated 
habitations, and either at first seek refuge in the towns, or at once secure their 
safety by quitting the British dominions. In both provinces alike this emigration, 
from utter insecurity of person and property, has taken place to an alarming 
extent ; and both provinces have thus been, to a great extent, deprived of the 
most valuable class of their inhabitants, of those whose peaceful energies con- 
tribute most to their improvement, and who most demand and deserve the steady 
protection of a parental government. 

The same cause has given life to the worst spirit among the bordering popula- 
tion of the United States, and extended, if not created, that formidable secret 
combination, of which the existence has been announced to me, not only by 
a host of concurrent and consistent private communications, but by the most 
solemn warning which the government of the United States could give. 

1 do not believe that this conspiracy is the result of that somewhat generous, 
but utterly misdirected, sympathy which last winter prompted our republican 
neighbours to interfere in behalf of a people whom they erroneously imagined 
to be making a hearty struggle for liberty. It seems rather to result from the 
aspect of the weakness of the Government in these provinces, which has latterly 
been presented to the bordering population, and which offers to the ambition 
or avarice of the bold and lawless settlers of the American wilderness the ample 
and fertile lands which appear to invite occupation by the strongest. They think 
to repeat the conquest of Texas from a nobler foe, with proportionately greater 
means of aggression ; and if they know that they will have to contend with some- 
thing more than a Mexican army, they count on an internal aid, which was not 
found in the solitary wilds of Texas. 

That this is the nature of their views and plans I infer, not merely from the 
direct information which I have received, but from the fact that the first indica- 
tions of these machinations were observed just at the period in which the first 
debates in the House of Lords convinced the ill-intentioned here, that they need 
not apprehend a vigorous and well-supported government in Canada. 

Such are the internal and external prospects of a country, respecting which, 
in my despatch of the 9th of August, 1 thus expressed myself: — "The exercise 
of the very extensive powers placed in my hands seems to have operated as a 
sort of charm, like oil poured on troubled waters. At this moment all is still; 
a stranger would hardly believe that the country had been recently distracted by 
civil war. Expectation for the future is, I trust, taking the place of angry passions 
occasioned by the past." 

This was, at the time, a true description ; I stated nothing but what correctly 
described the state of things in these provinces. I could not know that at that 
very hour events were passing at the other side of the Atlantic which would call 
into renewed and fearful activity the smothered embers of universal strife, and 
reverse the fair order of things which I had so diligently laboured to establish. 
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CIII 

LORD DURHAM TO LORD GLENELG 
[Trans.: Imperial Blue Books Belaling to Canada^ 1839. Vol. x.] 

Her Majesty's Ship Inconstant, at Sea, 
10 November, 1838. 

My Lord, 

I have the honour to inform your Lordship that I had, on the morning of my 
departure for Quebec, an interview with Mr. Sheriff M 'Donnell, who had arrived 
the night before from Kingston, Upper Canada, for the purpose of communicating 
to the government the alarming intelligence of the existence of a great un- 
willingness on the part of the militia and volunteers of Upper Canada to tender 
their active services. 

Mr. M 'Donnell informed me that the belief amongst them of the indifference 
of the British Government to their fate was so general, that they deemed it 
useless to make any exertions to niaintain the connexion with the mother country. 
He also said that nothing but a declaration from me, of the intentions of the 
British Government having been misunderstood, would induce them to enrol 
themselves for the defence of the province this winter. I had no hesitation in 
assuring him that no trace of that indifference would be found in the measures 
adopted, or the precautions taken by the government over which I presided, and 
that I could not imagine the existence of a different feeling in the minds of the 
British Ministers. 

I trusted, therefore, that the same alacrity as was before manifested would 
be evinced by all classes in the Upper Province, in coming forward for the main- 
tenance of the public security. 

Mr. M’Donnell stated liimself to be perfectly satisfied with my declaration, 
and was to return to Kingston the same evening. 

1 regret to state, with reference to this subject, that the feelings expressed by 
Mr. M’Donnell are also very generally entertained by the British population in 
Lower Canada. 

I have, etc. 

(Signed) Durham. 


CIV 

REPORT OF THE COMMITTEE OF THE LEGISLATIVE COUNCIL 
OF UPPER CANADA ON LORD DURHAM’S REPORT 

[Trans.: Journals of Legislalive Council of Upper Canada, App. G.G.] 

May 11, 1839. 

The Select Committee to whom was referred the Report ^ of the Right Honourable 
the Earl of Durham, Her Majesty’s late Governor-in-Chief of British North 
America. 

Respectfully Submit the Following Report : 

In discussing the report of Her Majesty’s late High Commissioner on the 
affairs of Upper Canada, your Committee are fully aware, that their observations 
cannot be understood by your Honourable House, as conveying any censure on 
Her Majesty’s Commissioner, who commences by informing Her Majesty, that 
his information, respecting the state of Upper Canada,^ had not been acquired 
in the course of his actual administration of the government of that Province, 
a fact to which the report itself bears ample testimony. His Lordship observes 
that, “ it is very difficult to make out from the avowals of parties, the real objects 
of their struggles, and still less easy is it to discover any cause of such importance, 
as would account for its uniting any large mass of the people in an attempt to 
overthrow, by forcible means, the existing form of government.” From the first 
part of this paragraph it appears, that the political parties into which the 

» The Report was officially commtinicated to parliament on Febmary 11, 1838. 

» See R^t, vol. ii (ed. Lncaa), pp. 146-03, where the report on Upper Canada is historically 
examined in the notes. 
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Province is said to be divided, have no very strong ground for complaint, other- 
wise some deflnite description thereof would doubtless have been given to his 
Lordship ; who, in the latter part of the same paragraph, insinuates that a large 
mass of the people of Upper Canada were desirous of overthrowing the govern- 
ment, a fact totally unknown in this Province, and already sufficiently refuted 
by the conduct of the people. His Lordship then informs Her Majesty, that Upper 
Canada “has long been entirely governed by a party commonly designated 
through the Province as the ‘ family compact,* ” and that, “ there is in truth, very 
little of family connection among the persons thus united.*’ Why then should 
his Lordship give his assistance in the dissemination of any such erroneous idea, 
as that title has been used to propagate? His Lordship does not appear to have 
understood, that the object of the Press in adopting the term of “family com- 
pact,” as a name by which to designate “the Bench, the Magistracy, the holders 
of the high offices of the Episcopal Church, and a great part of the legal pro- 
fession, the possessors of nearly the whole of the waste lands of the Province, 
the people all powerful in the chartered Banks, and sharing among themselves 
almost exclusively all offices of trust and profit,” intended to impress their 
readers with the idea, that a close family connection did exist among all the 
persons in authority throughout the Province, and that if it were not so under- 
stood the force of the epithet would be altogether lost ; for throughout his Lord- 
ship’s Report “the family compact” is blazoned forth with studious pertinacity, 
although the inaptness of the title had been previously admitted. 

The High Commissioner next endeavours to show, that all persons of education, 
and more especially members of the learned professions, ought rather to settle 
in the United States than in Canada ; a Surgeon, for instance, because he must 
show that he is duly qualified before he can be permitted to practise within this 
Province; an Attorney, because he is not permitted to practise therein as a 
Barrister ; and a Barrister, because he is not allowed to act as an Attorney. 

Your Committee are of opinion, that in all these regulations the legislature 
has shown a proper and praiseworthy desire to prevent ignorant pretenders to 
medical and legal knowledge, disturbing the animal economy or social condition 
of Her Majesty’s subjects. Then comes his Lordship’s list of British grievances, 
which is altogether remarkable ; he complains of the Banking system, in which 
he says the Canadian party are supreme {a large portion of the stock in the most 
ancient of the chartered Banks is, however, owned by persons residing in Eng- 
land), and further asserts, that the influence of the Banks “is said to be employed 
directly as an instrument for upholding the political supremacy of the party” 
(Canadian) — ^Your Committee happen to have the means of personally knowing, 
that the chartered Banks have most studiously avoided political connection with 
all parties. 

Your Committee find introduced as one of the grievances, “that under the 
system of selling land pursued by the government, an individual does not receive 
a patent for his land, until he has paid the whole of his purchase money.” Why 
should a contrary course be pursued ? That is not shown I The High Commissioner 
then wanders into Illinois, and gives a vivid description of the peculiar advantages 
to be derived by English folk, who may become domiciled in the republic. If 
indeed his Lordship had not qualified his opinions with the assertion that, “but 
few cases in which the departure of an Englishman from Upper Canada to the 
States, can be traced directly to any of these circumstances in particular,” 
alluding to the British grievances before mentioned, your Committee would have 
supposed that the peculiar functions of Her Majesty’s High Commissioner were 
not those detailed in his commission, the more especially, as these hitherto un- 
heard of grievances are quoted as the cause of the decreased immigration from 
the Parent State ; and throughout the Report, comparisons are constantly drawn 
unfavourable to Her Majesty’s possessions in North America. 

Your Committee having exposed a few of the inconsistencies in the first pages 
of his l.ordship’s Report, deem it unnecessary to enter more fully into its details, 
the conflicting character of which, as compared with his Lordship’s other pro- 
ductions, is sufficiently set forth in the report of the Committee on the state of 
the Province, appointed by the House of Asssmbly: observing, however, that his 
Lordship sums up the Upper Canadian grievances in the great practical question 
of the Clergy Reserves. Your Honourable House, has, so recently, had this question 
under discussion, that your Committee refrain from any commentary on his 
Lordship’s statements regarding it, but your Committee cannot avoid observing, 
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that however unintentional, his Lordship's remarks are evidently calculated to 
cast odium on the Established Church of England, which, like every other 
respectable body throughout the colony, has been constantly assailed by the 
party mis-named Reformers. 

Adverting, now, to his Lordship's great panacea for all political disorders, 
** Responsible Government,'* your Committee beg to observe, that a liberal 
minded Englishman, sincerely admiring the great principles of the British Con- 
stitution, would naturally be desirous of extending them, theoretically and 
practically, to all people living under the dominion of the Crown ; and at the first 
view, would be apt to ascribe any evils which were found to exist in any portion 
of the Empire, to the absence of those political institutions, which he is bound 
to uphold in the administration of public affairs, in the metropolitan and supreme 
government. 

It is in this manner we must account for the adoption, at first sight, by many 
statesmen, of the principle, that the officers administering the government 
should be under the same popular control in colonies, as the like persons neces- 
sarily are in those societies, where powers of supreme legislation, by means of 
popular administration, are found to exist; but it is to the practical impossibility 
of preserving colonial relations on such a plan, that we must attribute the fact, 
that notwithstanding all the changes produced by the struggles of party, or the 
alternations of conservative or liberal politics in England, no statesman, armed 
with the authority, has, as yet, attempted to introduce the principle of responsi- 
bility of government to the people, into the colonial system. 

After an attentive and disinterested consideration of this subject, your Com- 
mittee are led to the conclusion, that the adoption of the plan proposed by the 
Earl of Durham, in which this is the prominent feature, must lead to the over- 
throw of the great colonial empire of England. 

The control exercised by the popular will, over the administration of affairs in 
Great Britain, and over the choice of persons by whom the government shall 
be conducted, is founded, not upon theory, but upon the practical necessity 
of carrying on a government according to the will of that power in the constitu- 
tion, which, right or wrong, can most effectually control it. Simple responsibility 
of the executive functionaries, and their liability to answer for misdemeanors or 
mistakes, existed in England long before the popular branch of the legislature 
assumed its present powers ; and in fact, the trial and punishment of ministers, 
or in other words, their actual responsibility was much more frequently exhibited 
when the Sovereign was independent of the people, than since the British con- 
stitution has been, by the necessities of the Crown, moulded into its present form. 

This latter responsibility the colonists have : it is now proposed to bestow on 
them the former. 

No one can be blind to the fact, that it is amongst those who advocate the 
doctrine, that colonies are useless and burdensome, that responsibility of the 
government to the people finds its warmest supporters. Lord Durham holds a 
contrary opinion, and yet he advocates popular government I 

That the colonial possessions of England are of immense importance, and 
essential to the continuance of her greatness and prosperity, few, we believe, 
are prepared to deny. In support of that opinion, your Committee will, however, 
quote a favourite expre.ssion of the Earl of Durham, after his lordship had seen 
the Canadian possessions of the Crown, and become sensible of their value — 
“ England, if she lose her North American colonics, must sink into a second-rate 
power." 

According to the present system, the governor of a colony exercises most of 
the royal functions, under the general direction of the ministers of the crown ; 
he is strictly accountable for his conduct, and for the use he makes of the royal 
authority — he recommends for office persons in the colony, or appoints those 
selected by the minister: and he endeavours to conduct his government according 
to the policy of the imperial cabinet, with a view to tlie present prosperity and 
future greatness of a country in which England has a deep interest ; and above all 
things, with the intention of preserving, against all opposition, the unity of the 
empire. 

To enable him to fulfil these great duties, it is obviously his interest, and that 
of his advisers, to keep on his side the popular voice of the colony, and to avoid 
giving occasion to discontent — redressing real, and dissipating, by temperate 
discussion, all imaginary grievances. 
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According to the system proposed by the Earl of Durham, the advisers of the 
Lieutenant Governor would not be officers who, in accordance with the policy 
of the home government, endeavour to aid the Lieutenant Governor in con- 
ciliating the affections of the people ; but they must be the creatures of the prevail- 
ing faction or party in the Assembly — advising the Governor altogether with the 
view to the wishes of the House for the moment, regardless of the opinions of 
the supreme Parliament, or those of the Imperial Cabinet— and having (though 
nominally subordinate) the power of forcing all their measures upon the Governor. 

The colonial Governor must, in this case, be left without discretion or responsi- 
bility, and follow whatever changes may occur ; in his colony he could take no 
directions from the minister of the crown, nor, indeed, communicate with the 
supreme government, unless in the terms dictated by his responsible advisers, 
to whose directions he must submit, far more completely than the Sovereign 
to the advice of the cabinet. The real Sovereign, and the supreme cabinet, are 
lost sight of and forgotten, in the administration of public affairs in the colony: 
and thus the responsibility to Parliament, which in England is produced by, and 
consistent with the powers of supreme legislation, being introduced into a colony 
where the supremacy in the legislative body docs not exist, the weaker body, 
in fact, is by a political fiction, made the stronger. The dependency of the colony 
is at an end ; and while the Sovereign no longer possesses a confidential servant 
in the colony, the ministers of the crown, who are responsible for the preserva- 
tion of colonial connection, lose all authority to fulfil the duties of their office. 

Either this must be the course pursued by a Governor, with responsible 
advisers, or he must think for himself, independently of those advisers: and, as 
a matter of course, throw himself for information and advice, upon irregular 
and unknown sources. In such an event, the responsible advisers resign — they 
have, perhaps, a majority in the Provincial Parliament; but they may, not- 
withstanding, be very wrong. Then comes a dissolution of the Provincial Parlia- 
ment, and, perhaps, an expression of public opinion, by a bare majority, against 
the government — and probably, inimical to the interests of the empire. Who, 
then, is to yield ? The government must, in fact, retire from the contest, whether 
right or wrong, or carry on public affairs without any advisers or public officers. 

This cannot be done: so that, after all, the governor of the colony must be 
responsible to the prevailing party in the colony; and, so far as the empire is 
concerned, he becomes the sovereign of an independent realm — having no dis- 
cretion, and therefore no responsibility. 

Under such a system, colonial dependence would practically be at an end. If 
it be resolved, then, to force upon us an independence not yet courted, why 
subject the colonies to the few miserable years of transition from monarchy to 
democracy, which must inevitably follow? Why subject the colony to the dis- 
sensions of party? Is it to foster a spirit of undying enmity among a people 
disposed to dwell together in harmony and peace? Far better would it be to 
unite them at once to an empire which, though rival, and perhaps inimical to 
England, would, in such case, interfere suificiently between contending parties, 
to save them from each other. 

If England withdraw her influence, and leave her governors to be the shuttle 
between colonial parties, no loyalty now existing among any of these parties 
will prevent their seeking another influence in the neighbouring republic, to 
replace the one needlessly withdrawn; and as the French of Lower Canada 
sought the alliance of their ancient enemies, the Anglo-American population of 
the neighbouring States, to give them the means of overwhelming the British 
population — for the time left without the countenance or support of the British 
government — so will the losing party, in either colony, seek some external 
influence to aid their cause. England refuses the umpirage, and there can be 
no doubt but that it will be readily offered, before many years, to the United 
States. 

Ireland and Scotland had once independent legislatures; but never, when 
under the British crown, had they anything approaching to governments re- 
sponsible to their respective people — yet the government of them became 
impracticable, the moment it approached to a participation of equal political 
rights, and they were united with England, because government in the different 
parts of an empire, must be conducted with a view to some supreme ruling 
power, which is not practicable with several separate and independent legisla- 
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The plan of the Earl of Durham is to conflne the functions of the local legisla- 
tures to affairs strictly colonial, but this limitation of powers is not practicable 
under his Lordship's system. 

It is perfectly true that it is not for the interest of England to maintain a 
continual struggle with the local legislature, for the purpose of upholding any 
class of persons in the colonies, as the servants of the Crown ; but it is no less 
true, that the honour and interests of the Empire are intimately involved with 
local administration, and that if Governors of colonies are to be left unsupported 
by the Imperial Government, and to have their advisers chosen for them by 
the prevailing party, the usefulness of the Governors must be at an end, — there 
must either be continual collision between them and the other public servants 
in the colonies, or the Governors must yield up their judgments and consciences 
to the keeping of the factions which agitate the countries they are appointed to 
govern. 

In small communities, the future is continually sacriflced to present con- 
venience, but the very temporary nature of the interests which influence the 
politics of a country like this, with a changing population, with no barriers 
between the inception of public will and its expression — the comparatively little 
personal influence held by any, from considerations of property, or personal 
attachment — the ephemeral character of the topics which sway elections and 
elevate men for the moment into public favour, with almost a certainty of sink- 
ing with the reflux of the wave which lifted them into view, operate against the 
growing up of that steady influence capable of giving stability to politics, or of 
defining the views of party. The people are individually essentially free — free 
from landlords — free from employers — free from the influence of great wealth, 
as well as from that of high station in the few ; every man does as it seems best 
in his own eyes. The consequence is, that it is scarcely possible to know, for any 
continuance, what the views of the prominent parliamentary men are, except 
on a few questions: no considerable number of them think alike, and all, by turns, 
And themselves in a minority many times during a parliamentary session. 

This state of things does not arise from any modification of political institu- 
tions, but from the individual independence of the population — caused by the 
ease with which landed property is acquired. In England, political leaders think 
for the people: in America, the people think for the members of Parliament; 
and as the people is not bound to consistency, like individuals of note, its appetite 
for change, and for the proposal and attempt to carry absurd and extravagant 
measures, is, and must be gratified from time to time, “non obstante” the con- 
sistency of politicians. 

The same course of politics is found in the United States, where the President, 
the Senate, and the House of Representatives constantly find their measures 
negatived by each other, and where members are constantly instructed by their 
constituents, according to the popular whim of the hour. We therefore do not 
find what is strictly called Executive resjionsibility, or necessity of continual 
accordance of government with the popular voice; and measures have, even 
between the short intervals of the Presidential elections, time to be popular 
and unpopular, two or three times over. The French Canadian party form, 
perhaps, the only political combination in America with consistency of principle, 
and this is because they have leaders who direct the general opinion. They are 
consequently the only party whose representatives could by any possibility lay 
down any tangible principles upon which they would conduct a government. 
In this Province, as in the United States, popular will must influence the conduct 
of government in all things not essentially wrong or chimerical, and in these the 
government must be strong enough to resist, and be known to have the power 
of resistance for a sufficient time, to permit more cool and quiet consideration 
on the part of the constituency. 

A curious example of this species of legislation is found in a di.scu8Sion, which 
has occupied a great part of the present session, on the absorbing topic of the 
Clergy Reserves. It has been taken up and discussed upon principles of liberality 
and concession, on all sides ; the parties, unable to agree upon any mode of 
appropriation, have, as a final measure, referred the issue to the Imperial 
Parliament. 

It would be almost impossible to enumerate the various modes of distribution 
proposed, with and without the approbation of government, on this question, 
which would undoubtedly, in English politics, be considered one upon which the 
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existence of a ministry must depend. Suffice it to say that, almost every member 
had a plan of his own ; some had two or three plans fresh from their constituents 
— ^yet, strange to say, the house could not agree, — that is to say, there was a 
number sufllcient to negative every plan proposed, and to prevent the reference 
of the matter to England, up to the last day of the session. 

In this paradoxical state of affairs, which of the contending parties should 
form the colonial cabinet? 

This, or something approaching to it, not being an unusual condition of politics, 
it may easily be supposed that few, if any persons, possess sufficient influence to 
conduct affairs; and from this state of things, it is to be presumed, has arisen 
the practice in all colonial governments with legislatures, of the governors 
standing as mediators between parties, yielding and leaning to the popular voice, 
but resisting it with the authority of their office, when it was manifestly in error. 

It must be supposed that had the system proposed by the Earl of Durham 
been long since adopted, the popular will would have prevailed to a far greater 
extent than heretofore, and yet most of the practical evils found in the colonies 
have arisen from measures popular at the time of their enactment. 

The preservation of the French language, laws, and institutions, and the 
consequent perpetuation of the contest between the races, so strongly deprecated 
by the Earl of Durham, was a popular measure, and must have prevailed even 
more injuriously, and even destructively, under a responsible government. 

The concessions of public lands to U. E. Loyalists and their children, to 
militia, and other grantees not resident upon the lands, which now form an 
acknowledged public grievance, were popular measures : the persons who benefited 
by them being the population of the country, and those who complain of them 
not being yet arrived. 

The parliamentary grants for local works, and the disposal of funds by com- 
missioners named by the legislature, and the abuse of this patronage are evidently 
founded upon, and rising out of, the parliamentary influence sought to be made 
supreme, and are evils which might have been greatly exaggerated, but could 
not have been lessened by responsible Government. In fact they prove that 
governors should oftener take the responsibility of resisting the popular voice 
than they have been hitherto accustomed. 

The very change in political sentiments, produced by the constant introduction 
of new population from Great Britain, shows that legislation in these colonies 
ought to be conducted with some view to the interests of those not represented 
in the legislature, but who may soon form the great mass of the subjects of the 
Crown in America. A responsible cabinet must, however, look exclusively to 
the party of the day, and in its favour neglect the great future interests of the 
Province. 

In short, local and sectional interests are felt too strongly and directly in 
elective bodies, in small communities, to permit of consistent legislation on 
general principles, and the objects to be gained during the short period for 
which the majority hold their influence, are of too much consequence, compared 
with distinct general results, to permit of the perfectly unchecked course which 
would result from responsible government. 

Although the points are few in which it is the interest of England directly 
to interfere with local and internal affairs in the colonies, your Committee are 
at a loss to conceive how, in a government so independent as this is proposed 
to be made of England, these few points can by any means be excluded from the 
control of the local parliament — a disagreement with the cabinet and legislature 
on the subject of foreign trade, immigration, disposal of lands, or any of the 
exlcuded topics, will just as readily induce a stoppage of the supplies, with all 
the consequences, as any of the questions within the range of local legislation, 
and if we can suppose cases in which the interests of the empire and that of the 
colony should be different, it is vain to expect that any set of public servants 
who should espouse the general interests could continue in authority. 

Even in the question of peace and war, excluded alike from local legislation 
in the several states of America, as in the colonies, we have seen how nearly in 
the states of Michigan, New York, and Maine, the prevalence of popular opinion 
produced a terrible national war: how the arm of government was paralysed, 
nnd the licentious and outrageous conduct of the populace encouraged by local 
authorities, because of the influence Of this excluded and forbidden question 
upon the elections of local governors and local legislatures: — and it cannot be 
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questioned that little more exacerbation of the public mind in Upper Canada, 
would have caused such a desire for reprisal and retaliation, as would have placed 
any local responsible cabinet, desirous to maintain peace on the border, in direct 
collision with the popular voice. 

A stronger instance of the necessity for interference in local affairs than the 
recommendation of the British Government for a merciful course towards the 
prisoners presented, could scarcely have occurred, for it has justly been observed, 
that the honour of England would suffer, if life were taken unnecessarily. But 
to prevent its being taken to a much greater extent than has been permitted, 
required much firmness in the advisers of the government, and much reliance 
on their part on the Imperial authorities for support in the humane course 
recommended by them. 

To conclude this subject, your Committee would observe, that so long as 
England holds sway in the colonies, there will be a majority seeking for power 
in the Provinces; and a minority for justice and protection, and impartial 
government. The moment the provincial magnates are made supreme by the 
proposed system, interference to, do justice will be a breach of faith; and let it 
be recollected, that if England refuse the umpirage between contending parties, 
there is a power at hand, ready and anxious to join with either, and watching 
for the favourable opportunity. 

From these reasonings, it appears evident, that the expenses of military defence 
in Canada are not to be avoided by a partial independence, or by anything short 
of abandonment. These expenses have not been incurred in consequence of any 
want of popular concessions: they have been caused by the unprincipled and 
outrageous conduct of the border Americans, which can only be held in check 
by military defences, or by the influence of British j) 0 wer, upon the American 
people, through their government. 

Referring to the causes of the late insurrection, your Committee would observ^e, 
that it is not to be contended, that the influence over the public mind, caused 
by Sir Francis Head having placed the question at issue in such a light as to 
show political evils arising from the reform system so strongly as to produce the 
change in the elections of 1836, could either produce or excuse rebellion. The 
question at issue involved consequences of vital importance : nor could the rebel- 
lion be produced or excused by comparisons made by the public, to the dis- 
advantage of the Reformers. The only pretence amongst all those urged, having 
any colour of argument, is the alleged corruption at the elections, and the 
influence then obtained by government. But this pretext seems, upon examina- 
tion, as unfounded as the others: a people who will permit themselves, in a country 
in which the elective franchise is so widely diffused, to be bribed or influenced 
into returning an overwhelming majority to parliament, are not the most likely, 
therefore, to rise in rebellion against their own decision ; and as to the fact of 
corruption on the part of the government, so far from there being any means 
of attempting such a course, it is with great difllculty that the government can 
And the means of carrying on itself, without any such expensive interference 
with the rights of electors. If the assertion were not too absurd for dispute 
upon it, reference might be had to the returns from the public ofllces, and to the 
proceedings in the Assembly, in which the reformers were invited, in vain, to 
sustain any one of these accusations, as a full refutation of the charge of corrupt 
interference influencing the elections. 

That dissatisfaction prevailed amongst the defeated party, as in all other cases, 
is admitted — ^and that the elected members did not possess the confidence of 
those who voted against them, was to be expected; but that the successful 
majority were thereby driven into despair of good government, or were dis- 
contented with their own mode of putting members of their own choice into 
power, is not only contradicted by the argument that the remedy would always 
be in their own hands, but by the fact of the enthusiastic loyalty with which 
the populace of the country, chiefly those who formed the majority in the late 
elections, rallied round the very men and the governor, by whom, according to 
the complaint of the reformers, they had been disappointed and betrayed. Your 
Committee are of opinion, that the proximity of the American frontier — the wild 
and chimerical notions of civil government broached and discussed there — the 
introduction of a very great number of border Americans into this Province as 
settlers who, with some most respectable and worthy exceptions, formed the 
bulk of the reformers, who carried these opinions so far as disaffection — together 
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with the existence of actual rebellion, and the expectation of a general rising in 
Lower Canada, emboldened a portion of the minority to rise in rebellion in this 
Province, in the hope of achieving the overthrow of the Government with foreign 
assistance. 

Is it because reformers, or a portion of them, can command the sympathies 
of the United States, and of Lower Canadian rebels, that the internal affairs of 
a British colony must be conducted so as to please them? Where would the 
colonial government have looked for support and defence, in its time of real 
danger, had proscription, and discouragement, and disregard, been the portion 
of those who had shown, at the elections, that they were willing to sacriflce a 
portion of popular influence, to the great object of retaining British connection? 

How painfully must such men be excited, at reading, in Lord Durham’s 
Report, what appears to be a justification of the course taken by the disaffected, 
without one word of approval of those who risked and endured so much in 
defence of British supremacy. In what manner, we ask, did the dominant party 
make use of the occasion, to persecute or disable the whole body of their political 
opponents? Who were the numbers of perfectly innocent men thrown into 
prison, and who suffered in person, property, and character? And what severe 
laws were passed in Upper Canada^ under colour of which individuals very 
generally esteemed, were punished without any form of trial ? 

That some unauthorized individuals were prone to insult those whom they 
viewed, at the moment, as a fallen enemy, must have been the case. That the 
individuals, thus insulted, may have feit themselves aggrieved and annoyed, 
cannot be doubted — that a great many were thrown into prison (against whom 
the clearest proof of high treason was in the hands of the magistracy), but who 
were released without trial, a mercy which they most thankfully accepted, can 
easily be proved. That they were perfectly innocent, could only have been placed 
beyond dispute by a trial, but in the cases of the great number of individuals 
arrested, there were not only good grounds of suspicion, but means of proof of 
guilt, and it would be far, indeed, from being the interests of the parties them- 
selves to provoke an inquiry. 

It is true, that magistrates, sometimes looking to the circumstances of their 
own immediate neighbourhoods, rather than to the policy of the Government 
at large, proceeded with more zeal and strictness than the case demanded ; but 
what good reason for complaint has the criminal, arrested for high treason, in 
the discovery, that the magistrate, by whose authority he is arrested, has a 
political leaning different from himself? 

It is stated, in Lord Durham’s Report, that it was generally believed, that the 
pardon of Samuel Lount, and Peter Matthews,* was solicited by no less than 
thirty thousand of their countrymen. The number of petitioners — men and 
women — who petitioned for these criminals, appear, upon examination, to be 
four thousand, five hundred, and seventy-four; such exaggerations necessarily 
refute themselves. 

It is one of the most distressing effects of the publication of the Earl of 
Durham’s Report, that His Lordship thus seems to condemn the execution of 
these men. If they really ought to have been spared, the publication of such a 
sentiment, from one in high authority, cannot restore them, but it must give 
rise to feelings, on the part of their friends, and their political party (who may 
never have imagined such a possibility as the escape from punishinent of every 
one of the leaders of a rebellion, which inflicted so much calamity upon the 
Province), but who will now think that, had the Earl of Durham been in this 
Province, high treason would have been considered much in the same light as 
a riot at an election. 

Your Committee having animadverted on the principal topics in the report 
of the High Commissioner, beg, ere they conclude, to obser\"e that, as regards 
Upper Canada, Lord Durham could not possibly have any personal knowledge, 
the period of his sojourn in that Province being of such very short duration. 
Your Committee regret that His Lordship should have confided the task of 
collecting information to a person, who, be he whom he may, has evidently 
entered on his task, with the desire to exalt the opponents of the colonial govern- 
ment in the estimation of the High Commissioner, and to throw discredit on the 
statements of the supporters of British influence, and British connection that 

* Samud Lount and Peter Mathews took an active part in the Mackenaie rebellion. Th^ were 
executed in April 1838. 
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he should, in such an attempt have laid himself open to severe censure, was to 
be expected. Your Committee have, however, through a feeling of respect for 
Her Majesty’s Commissioner, refrained from commenting on his Report, in the 
terms which they honestly avow they think it merits, confldent that their for- 
bearance will meet the desires of your Honourable House, and be equally in 
accordance with the wishes of the family compact hereinbefore mentioned. 

All which is repectfully submitted. 

J. S. Macaulay, 
Chairman. 

Committee Boom, 

Legislative Council 

Ilf/^ day of May, 1839. 


CV 

LORD JOHN RUSSELL ON CANADIAN AFFAIRS, JUNE, 1839 » 

[Trans.: Chisholm, J. A., The Speeches and Public Letters of Joseph Howe 
(2 vols., Halifax, 1909).] 

There is another question upon which I am now going to state an opinion, 
which question, I think, is of the very greatest importance and upon which Lord 
Durham has expressed an opinion contrary to that entertained by this House — 
I mean the question with respect to the responsibility of the individual holding the 
ofTice of Governor in the Province. Lord Durham has stated that an analogy 
existed between the representative of the Crown in the Colony and the con- 
stitutional responsiblity of the ministers in this country. He states that as soon 
as the ministers of the Crown have lost the confidence of the House of Commons 
in this country they cease to be ministers, and that they could not go on with 
the government with a constant minority. He added that it is certainly a most 
unusual case for a ministry to go on for several months in a minority, and he then 
attempts to apply that principle to the government of Canada. Now, the resolu- 
tion of this House on this subject was in these terms: ^'Resolved, That while it 
is expedient to improve the composition of the Executive Council of Lower 
Canada, it is unadvisable to subject it to the responsibility demanded by the 
House of Assembly of that Province.” * This House upon my motion came to 
that resolution, and I must own that there is nothing in this report which has 
at all, in my mind, shaken the argument by which at the time I supported that 
resolution. It does not appear to me that you can subject the Executive Council 
of Canada to the responsibility which is fairly demanded of the ministers of the 
executive power in this country. In the first place, there is an obvious difference 
in matter of form with regard to the instructions under which the Governor 
of a colony acts. The Sovereign in this country receives the advice of the ministers 
and acts by the advice of those ministers, and indeed, there is no important act 
of the Crown for which there is not some individual minister responsible. There 
responsibility begins and there it ends. But the Governor of Canada is acting, 
not in that high and unassailable position in which the Sovereign of this country 
is placed. He is a Governor receiving instructions from the Crown on the re- 
sponsibility of a Secretary of State. Here, then, at once, is an obvious and 
complete difference between the Executive of this country and the Executive 
of a colony. The Governor might ask the Executive Council to propose a certain 
measure. They might say that they could not jiropose it unless the members of 
the House of Assembly would adopt it, but the Governor might reply that he had 
received instructions from home commanding him to propose that measure. 
How, in that case, is he to proceed ? Either one power or the other must be set 
aside, — either the Governor or the House of Assembly; or else the Governor 
must become a mere cipher in the hands of the Assembly and not attempt to 
carry into effect the measure which he is commanded by the home Government 
to do. But if we endeavour to carry out this analogy, there is one case that all 
the world allows is a case in which it could be applied — I mean the case of 

1 This speech was ddivered on the introduction of the act of union, June 3, 1839.. It led to the lamoas 
open lettera addressed to lord John Bussell (seo Nos. GVl-CIX). 
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foreign afTairs. If the Assembly of New Brunswick in the late collision carried 
on a dispute with the North American States — (Here some interruption occurred 
which gave rise to cries of “ Order, Order.”) The subject (continued the noble 
Lord) is certainly a very important one, and although 1 may express myself in 
very inadequate terms yet I do conceive that it is in my opinion one of the most 
important points contained in Lord Durham’s report and one on which I differ 
with him. 1 ought to state the grounds of that difference. I say if the Assembly 
of New Brunswick had been disposed to carry the point in dispute with the North 
American States hostilely and the Executive Council had been disposed to aid 
them, in my opinion the Governor must have said that his duty to the Crown 
of this country and the general instructions which he had received from the 
minister of the Crown, did not permit him to take that course, and, therefore, 
he could not agree with the Executive Council to cany into effect the wish of the 
majority of the Assembly. That is allowed. Does not then this very exception 
destroy the analogy you wish to draw, when upon so important a point as that 
of foreign affairs, it cannot be sustained? Again neither could this analogy be 
maintained with regard to trade between Canada and the mother country or 
Canada and any other foreign country; how then can you adopt a principle 
from which such large exceptions are to be made? If you were to do so you would 
be continually on the borders of dispute and conflict; the Assembly and the 
Executive on the one hand requiring a certain course to be pursued, while the 
Governor on the other hand would be as constantly declaring that it was a course 
he could not adopt ; so that instead of furnishing matter of content and harmony 
in these Provinces, you would be affording new matter for dispute and discontent, 
if you were to act upon this supposed analogy. But supposing you could lay down 
this broad principle and say that all external matters should be subject to the 
home Government and all internal affairs should be governed according to the 
majority of the Assembly, could you carry that principle into effect? 1 say we 
cannot abandon the responsibility which is cast upon us as ministers of this great 
empire. 1 will put a case, one merely of internal concern, that occurred only the 
other day. Let us suppose that an ofllcer of Militia in Upper Canada after an 
action, was to order that the persons taken in that action should be put to death 
on the field. 1 can conceive it possible, in a state of exasperation and conflict 
with the people of a neighbouring state, that the Assembly might applaud that 
conduct and might require that it should be the rule, and not the exception, 
that all invaders of their territory should be treated in that manner and that the 
parties should be put to death without trial. Supposing that to be the case, 
could the Government of this country adopt such a rule? Could the Secretary 
of State for the Colonies sanction such a rule, and not decide, as his honourable 
friend the Under Secretary had done, that such a practise would meet with his 
decided reprehension? It is quite impossible to allow it to be laid down as a 
general principle that any part of the government of this country, conducted 
by ministers having the sanction of this House shall be overruled by a colony, 
and that such colony shall not be subject to the general superintending authority 
of the Crown of these realms. I can conceive, sir, and I think that 4t would be the 
part of wisdom and justice to say, that there are matters affecting the internal 
affairs of these Provinces, — that there are matters in which neither the Imperial 
Parliament nor the general Government need interfere and on which they should 
be anxious to consult the feelings of the people of the colonies. It seems to me, 
sir, as much a rule of sense as of generosity, that there are some questions on 
>vhich it would not be desirable that, on the opinion of the Secretary of State for 
the Colonies, the opinion of the House of Assembly should be put on one side. 
I know no reason why the Legislative Assembly, whether of each separately, 
nr of both Provinces united, should not be listened to with deference ; but I am 
not prepared to lay down as a principle — a new principle — for the future govern- 
nient of the colonies, that we ought to subject the Executive there to the same 
restrictions as prevail in this country. 

Resolvedf That it is the opinion of this House that it is expedient to form a 
legislative union of the Provinces of Upper and Lower Canada, on the principles 
of a free and representative government, in such manner as may most conduce 
to prosperity and contentment of the people of the united Province. 

Resolved, That it is expedient to continue till 1842 the powers vested in the 
overnor and special Council of Lower Canada by an Act of last session, with 
such alterations of those powers as may be deemed advisable. 
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JOSEPH HOWE’S LETTERS TO LORD JOHN RUSSELL ^ 

[Trans. : Chisholm, op. cit.] 

Halifax, Nova Scotia [SepL 18, 1839], 
My Lord, — I beg your Lordship to believe that no desire to seek for notoriety 
beyond the limited sphere in which Providence has placed me, tempts me to 
address these letters to you. Born in a small and distant Province of the empire, 
and contented with the range of occupation that it affords, and with the moderate 
degree of influence which the confldence of some portion of its population confers, 
1 should never have thought of intruding upon your Lordship, had not the 
occupations of my past life, and the devotion to them of many days of toil and 
nights of anxious inquiry led me to entertain strong opinions upon a subject 
which your Lordship has undertaken recently to discuss; and which, while it 
deeply concerns the honour and the interests of the empire, appears to be, by 
Her Majesty’s present ministers, but little understood. Whether or not the 
Anglo-Saxon population, upholding the British flag on this side of the Atlantic, 
shall possess the right to influence, through their representatives, the Govern- 
ment under which they live, in ail matters touching their internal affairs (of 
which their fellow-subjects living elsewhere know nothing and with which they 
have no right to interfere) is a question, my Lord, that involves their happiness 
and freedom. To every Nova Scotian it is no light matter that the country of 
his birth, in whose bosom the bones of a hardy and loyal ancestry repose, and 
whose surface is possessed by a population inferior in none of the physical, moral, 
or mental attributes which distinguish his race, to any branch of the great British 
family, should be free and happy. I share with my countrymen their solicitude 
on this subject ; I and my children will share their deep disgrace, if the doctrines 
recently attributed to your Lordship are to prevail to the utter exclusion of us 
all from the blessings and advantages of responsible government, based upon 
the principles of that Constitution which your Lordship’s forefathers laboured 
to establish and ours have taught us to revere. To the consciousness of social 
and political degradation which must be my portion, if the future government 
of North America is arranged upon the principles recently avowed by the 
ministry, I am reluctant that the reflection should be added that the colonists 
were themselves to blame in permitting a great question, without ample dis- 
cussion and remonstrance, to be decided upon grounds which they knew to be 
untenable and untrue. In addressing your Lordship on such a topic, it is gratify- 
ing to reflect that your past life is a guarantee that the moment that you are 
satisfied that a greater amount of freedom and happiness can be conferred on 
any portion of your fellow-subjects than they now enjoy, without endangering 
the welfare of the whole — ^when once convinced that the great principles of the 
British Constitution can be more widely extended, without peril to the integrity 
of the empire — ^you will not hesitate to lend the influence of your great name and 
distinguished talents to the good old cause ” for which Hampden died in the Held 
and Sidney on the scaffold.” 

Lord Durham’s Report on the affairs of British North America appears to 
have produced much excitement in England. The position which his Lordship 
occupies as a politician at home naturally draws attention to whatever he says 
and does; and the disclosures made in the Report must appear so strange to 
many and the remedies suggested so bold and original to many more, that 1 am 
not surprised at the notice bestowed by friends and foes on this very important 
document. From what I have seen, however, it is evident that his Lordship is 
paying the penalty of party connection; and that his opinions on Canadian 
affairs, instead of being tried on their merits, are in many cases applauded or 
opposed, as his views of British or Irish politics happen to be relished or con- 
demned. It is almost too much to expect that my feeble voice will be heard 
amidst the storm of praise and censure that this Report has raised ; and yet there 
may be some, who, disliking this mode of estimating a state paper, or distrusting 
the means of judging possessed by many who express opinions, but whose 

» For oonstltatimial developments in the maritime provinceB, see Martin, 0., Empire amd Common- 
teealth (Ozfonl, 192S)w 
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practical experience of the working of colonial constitutions has been but slight — 
if indeed they have had any — ^may feel disposed to ask. What is the thought of 
the Report in the colonies? Are its leading features recognized as true to nature 
and experience there? Are the remedies suggested approved by the people 
whose future destinies they are to influence and control? 

The Report has circulated for some months in the colonies, and I feel it a 
duty to state the grounds of my belief that his Lordship in attributing many if 
not all of our colonial evils and disputes to the absence of responsibility in our 
rulers to those whom they are called to govern, is entirely warranted by the 
knowledge of every intelligent colonist; that the remedy pointed out, while 
it possesses the merits of being extremely simple and eminently British, — making 
them so responsible, is the only cure for those evils short of arrant quackery; 
the only secure foundation upon which the power of the Grown can be established 
on this continent, so as to defy internal machination and foreign assault. 

It appears to me that a very absurd opinion has long prevailed among many 
worthy people, on both sides of the Atlantic, that the selection of an Executive 
Council, who, upon most points of domestic policy, will difler from the great body 
of the inhabitants and the majority of their representatives, is indispensable 
to the very existence of colonial constitutions; and that if it were otherwise, 
the colony would fly off, by the operation of some latent principle of mischief, 
which I have never seen very clearly defined. By those who entertain this view, 
it is assumed, that Great Britain is indebted for the preservation of her colonies, 
not to the natural affection of their inhabitants — to their pride in her history, 
to their participation in the benefit of her warlike, scientific or literary achieve- 
ments, — but to the disinterested patriotism of a dozen or two persons, whose 
names are scarcely known in England, except by the clerks in Downing Street ; 
who are remarkable for nothing above their neighbours in the colony, except 
perhaps the enjoyment of offices too richly endowed ; or their zealous efforts to 
annoy, by the distribution of patronage and the management of public affairs, 
the great body of inhabitants, whose sentiments they cannot change. 

I have ever held, my Lord, and still hold to the belief, that the population of 
British North America are sincerely attached to the parent State; that they 
are proud of their origin, deeply interested in the integrity of the empire and not 
anxious for the establishment of any other form of government here than that 
which you enjoy at home ; which, while it has stood the test of ages and purified 
itself by successive peaceful revolutions, has so developed the intellectual, moral, 
and natural resources of two small Islands, as to enable a people, once com- 
paratively far behind their neighbours in influence and improvement, to combine 
and wield the energies of a dominion more vast in extent and complicated in 
all its relations than any other in ancient or modern times. Why should we 
desire a severance of old ties that are more honourable than any new ones we 
can form? Why should we covet institutions more perfect than those which 
have worked so well and produced such admirable results? Until it can be shown 
that there are forms of government, combining stronger executive power with 
more of individual liberty ; offering nobler incitements to honourable ambition, 
and more security to unaspiring ease and humble industry; why should it be 
taken for granted, either by our friends in England, or our enemies elsew'here, 
that we are panting for new experiments; or arc disposed to repudiate and cast 
aside the principles of that excellent Constitution, cemented by the blood and 
the long experience of our fathers and upon which the vigorous energies of our 
brethren, driven to apply new principles to a field of boundless resources, have 
failed to improve ? This suspicion is a libel upon the colonist and upon the Con- 
stitution he claims as his inheritance; and the principles of which he believes 
to be as applicable to all the exigencies of the country w'here he resides, as they 
have proved to be to those of the fortunate Islands in which they were first 
developed. 

If the conviction of this fact were at once acknowledged by the intelligent and 
influential men of all parties in Britain, colonial misrule would speedily end and 
the reign of order indeed commence. This is not a party question. I can readily 
understand how the Duke of Wellington and Sir Robert Peel may differ from your 
Lordship or the Earl of Durham as to whether measures should be carried, which 
^hey believe would impair, and you feel will renovate, the Constitution; but 
surely none of these distinguished men would wish to deny the Constitution 
Itself to large bodies of British subjects on this side of the water, who have not 
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got it, who are anxious to secure its advantages to themselves and their children; 
who, while they have no ulterior designs that can by any possibility make the 
concession dangerous, can never be expected to be contented with a system the 
very reverse of that they admire; and in view of the proud satisfaction with 
which, amidst all their manly stru^les for power, their brethren at home survey 
the simple machinery of a government, which we believe to be, like the unerring 
principles of science, as applicable to one side of the Atlantic as to the other, 
but which we are nevertheless denied. 

Many persons, not familiar with the facts, may wonder how this occurs, 
and may be disposed to doubt the correctness of my assertion. It seems strange 
that those who live within the British Empire should be governed by other 
principles than those of the British Constitution; and yet it is true, notwith- 
standing. Let me illustrate the fact, by a few references to British and Colonial 
affairs. In England the government is invariably trusted to men whose principles 
and policy the mass of those who possess the elective franchise approve and who 
are sustained by a majority in the House of Commons. The Sovereign may be 
personally hostile to them ; a majority of the House of Lords may oppose them 
in that august assembly ; and yet they govern the country until, from a deficiency 
of talent, or conduct, or from ill fortune, they find their representative majority 
diminished, and some rival combination of able and influential men in condition 
to displace them. If satisfied that the Commons truly reflect the opinions of 
the constituency, they resign ; if there is any doubt, a dissolution is tried, and the 
verdict of the country decides to which party its destinies are to be confided. 
You, in common with every Englishman living at home, are so familiar with 
the operation of this system, and so engrossed with a participation in the ardent 
intellectual competition it occasions, that perhaps you seldom pause to admire 
what attracts as little attention as the air you breathe. The cabman who drives 
past St. Paul’s a dozen times a day, seldom gazes at its ample outline or excellent 
proportions; and yet they impress the colonist with awe and wonder and make 
him regret that he has left no such edifice in the west. 

As a politician, then, your Lordship’s only care is, to place or retain your 
party in the ascendant in the House of Commons. You never doubt for an instant 
that if they are so, they must influence the policy and dispense the patronage 
of the Government. This simple and admirable principle of letting the majority 
govern, you carry out in all your corporations, clubs, and public companies and 
associations ; and no more suspect that there is danger in it or that the minority 
are injured when compelled to submit, than you see injustice in awarding a cup 
at Epsom or Doncaster to the horse that has won rather than to the animal 
which has lost the race. The effects of this system are perceptible everywhere. 
A peer of France, under the old regime, if he lost the smiles of the court suffered 
a sort of political and social annihilation. A peer of England, if unjustly slighted 
by the Sovereign, retires to his estate, not to mourn over an irreparable stroke 
of fortune, but to devote his hours to study, to rally his friends, to connect him- 
self with some great interest in the state, whose accumulating strength may bear 
him into the counsels of his Sovereign, without any sacrifice of principles oi 
diminution of self-respect. A commoner feels, in England, not as commoners 
used to feel in France, that honours and influence are only to be obtained by an 
utter prostration of spirit, the foulest adulation, the most utter subserviency to 
boundless prerogatives, arbitrarily exercised, — but that they arc to be won in 
open arenas, by the exercise of those manly qualities which command respect ; 
and by the exhibition of the ripened fruits of assiduous intellectual cultivation, 
in the presence of an admiring nation, whose decision ensures success. Hence 
there is a self-poised and vigorous independence in the Briton’s character by 
which he strangely contrasts with all his European neighbours. His descendants 
in the colonies, notwithstanding the difficulties of their position, still bear to 
John Bull, in this respect, a strong resemblance; but it must fade if the system 
be not changed ; and our children, instead of exhibiting the bold front and manly 
bearing of the Briton, must be stamped with the lineaments of low cunning and 
sneaking servility, which the practical operation of colonial government has a 
direct tendency to engender. 

From some close observation of what has occurred in Nova Scotia and in the 
adjoining colonies, I am justified in the assertion, that the English rule is com-* 
pletely reversed on this side of the Atlantic. Admitting that in Lower Canada, in 
consequence of the state of society which Lord Durham has so well depicted. 
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such a policy may have been necessary ; surely there is no reason why the people 
of Upper Canada, Nova Scotia, New Brunswick, Prince Edward Island, and New- 
foundland, should, on that account, be deprived of the application of a principle 
which is the corner-stone of the British Constitution — the fruitful source of 
responsibility in the Government, and of honourable characteristics in the 
people. If the Frenchmen in one Province do not understand, or cannot be 
entrusted with this valuable privilege, why should we, who are all British or of 
British descent, be deprived of what we do understand and feel that we can 
never be prosperous and happy without? 

Your Lordship asks me for proofs. They shall be given. 

Looking at all the British North American Colonies, with one single exception, 
so far as my memory extends, although it has sometimes happened that the local 
administration has secured a majority in the Lower House, I never knew an 
instance in which a hostile majority could displace an Executive Council, whose 
measures it disapproved ; or could, in fact, change the policy or exercise the slight- 
est influence upon the administrative operations of the Government. The case 
which forms tlic exception was that of the Province of New Brunswick; but 
there the struggle lasted as long as the Trojan war— through the existence of 
several Houses of Assembly ; and was at length concluded by an arrangement 
with the authorities at home after repeated appeals and two tedious and costly 
delegations to England. But the remedy applied, even in that case, though 
satisfactory for the time, can have no application to future difliculties or differ- 
ences of opinion. Let us suppose that a general election takes place in that 
Province next year and that the great body of the people are dissatisfied with 
the mode in which the patronage of the Government has been distributed and 
the general bearing of the internal policy of its rulers. If that colony w^ere an 
Finglish incorporated town, the people would have the remedy in their own hands ; 
if they were entrusted with the power which as British subjects of right belongs 
to them, they would only have to return a majority of their own way of thinking ; 
a ft*w men would change places ; the wishes of the majority would be carried out, 
and by no possibility could anything occur to bring the people and their rulers 
into such a state of collison as was exhibited in that fine Province for a long 
series of years. But under the existing system, if a hostile majority is returned 
what can they do? Squabble and contend with an executive whom they cannot 
influence ; see tlie patronage and favour of Government lavished upon a minority 
who annoy, but never outvote them ; and, finally, at the expiration of a further 
period of ten years, appeal by delegation to England; running the hazard of 
a reference to a clerk or a secretary whose knowledge of the various points at 
issue is extremely limited — ^who has no interest in them, and who, however 
favourably disposed, may be displaced by some change in the position of the 
parties at home before tlie negotiations are brought to a close. 

In 1836, a general election took place in Nova Scotia; and when the Legisla- 
ture met for the despatch of business, it was found that the local government 
had two-thirds of the members of the representative branch against them. A 
fair-minded Englishman would naturally conclude that the local cabinet, by a 
few olficial changes and a modification of its policy, would have at once deferred 
to the views and opinions of so large a majority of the popular branch. Did it 
do so? No. After a fierce struggle with the local authorities, in which the revenue 
bills and the appropriations for the year were nearly lost, the House forwarded 
a strong address to the foot of the throne, appealing to the Crown for the redress 
of inveterate grievances, the very existence of which our colonial rulers denied, 
or which they refused to remove. 

To give your Lordship an idea of the absurd anomalies and ridiculous wretched- 
ness of our system up to that time, it is only necessary to state, that a Council 
of twelve persons administered the government, and at the same time formed 
the upper branch of the Legislature, sitting invariably with closed doors. Only 
five of these twelve gentlemen were partners in one private bank, five of them 
were relations, two of them were heads of departments, and one was the Chief 
Justice, who in one capacity had to administer the law he had assisted to make, 
and then in a third to advise the Governor as to its execution. To heighten the 
absurdity of the whole affair, it is hardly necessary to add, that only nine of 
these twelve men were members of a particular Church, which, however useful 
y respectable, only embraced one-fifth of the whole population of the Province. 
To the passage of certain measures for the regulation of our currency, the 
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derangemeni of which was supposed to be profitable to those who dealt in money, 
the bankers were said to have opposed their influence. Any attempt at reduction 
of the expense of the revenue departments, the heads of which sat at the board, 
was not likely to prevail ; while the patronage of the Government was of course 
distributed by the nine Churchmen, in a way not very satisfactory to the four- 
fifths of the people who did not happen to belong to that communion. Such a 
combination as this never could have grown up in any colony where the English 
principle of responsibility had been in operation. Indeed, there was something 
so abhorrent to British feeling and justice in the whole alTair that Lord Glenelg 
at once decided that it was “ too bad ; and, while in Her Majesty's name he 
thanked the Commons for the representation they had made, he directed the 
Governor to dissolve the old Council and form two new ones free from the objec- 
tions which the Assembly had urged. 

Had the instructions given been fairly carried out, there is little doubt that 
in Nova Scotia, as in New Brunswick, the people and their representatives 
would have been contented for a time; and would have felt that, in extreme 
cases, an appeal from their local nilcrs to the Colonial Secretary would be effectual. 
The existing machinery of government might have been supposed to be adequate 
to the necessities of the country, with perhaps an entire revision and repair at 
the hands of the master workmen at home once in ten years, or whenever the 
blunders of subordinates in the colony had completely clogged its operations. 

But mark the result. The Governor was instruct ed to call into the new Councils 
those who “ possess the confidence of the country.” Now, you in England are 
simple enough to believe, that when the Whigs have, in a house of six hundred 
and sixty-eight members, a majority of eight or ten, they possess the confidence 
of the country ; and if their majority should happen to be double that number, 
you would think it droll enough if they were excluded from political influence, 
and if the new creations of peers and selections for the Cabinet should all be 
made from the ranks of their opponents. This would be absurd at home, and yet 
it is the height of wisdom in the colonies. At the time these commands were sent 
out, the party who were pressing certain economical and other reforms in Nova 
Scotia were represented by two-thirds of the members of the popular branch. 
The relative numbers have occasionally varied during the past three sessions. 
At times, as on the recent division upon a delegation, the reformers have num- 
bered thirty-three to eleven, in a House of forty-six. On some questions the 
minority has been larger, but two thirds of the whole may be fairly taken as the 
numerical superiority on all political questions of the reformers over their 
opponents. It will scarcely be believed, then, in England, that in the new appoint- 
ments, by which a more popular character was to be given to the Councils, six 
gentlemen were taken from the minority and but two from the ranks of the 
majority. So that those who had been thanked for making representations to 
the Queen and who were pressing for a change of policy, were all passed over 
but two ; while those who had resisted and opposed every representation, were 
honoured by appointments and placed in situations to render any such change 
utterly hopeless. The Executive Council, the local cabinet or ministry, therefore, 
contained one or two persons of moderate views, not selected from the House; 
one from the majority; and eight or ten others, to render his voice very like that 
of the “man crying in the wilderness.” He held his seat about half a year and 
then resigned ; feeling that while he was sworn to secrecy and compromised by 
the policy he had not approved he had no influence on the deliberations of the 
Cabinet or the distribution of patronage. Things were managed just as much 
in accordance with the royal instructions with respect to the Legislative Council. 
The pack was shuffled, the game was to remain the .same. The members of the 
majority, as I have said before, were all omitted in the new creation of i)eers, 
but one; while from the House and beyond it some of the most determined 
supporters of old abuses were selected ; and among them, a young lawyer who 
had shown a most chivalrous desire to oppose everything Her Majesty so 
graciously approved ; and who, in the excess of his ultra zeal, had, upon the final 
passage of the address to the Crown, when almost all his friends deserted him, 
voted against the measure in a minority of four. 

Here, then, your Lordship has a practical illustration of the correctness of 
Lord Durham’s observations, and may judge of the chance the present system 
offers of good colonial government, even when the people have the Queen and 
the Colonial Secretary on their side. Such policy would wither all hope in the 
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Nova Scotians, if they did not conflde in the good sense and justice of their 
brethren within the four seas. We do not believe that the Parliament, press, and 
the people of England, when rightly informed, will allow our local authorities 
*Ho play such tricks before high heaven” or force us to live under a system so 
absurd, so anti>British, so destructive of every manly and honourable principle 
of action in political affairs. The House of Assembly, as a last resort, after ample 
deliberation, determined to send two members of that body as delegates to 
England, to claim the rights of Englishmen for the people .of this country. Your 
Lordship's declaration tells me, that on this point they will be unsuccessful; 
but patient perseverence is a political characteristic of the stock from which we 
spring. 

You ask me for the remedy. Lord Durham has stated it distinctly : the Colonial 
Governors must be commanded to govern by the aid of those who possess the 
confidence of the people, and are supported by a majority of the representative 
branch. Where is the danger? Of what consequence is it to the people of England, 
whether half-a-dozen persons, in whom that majority have confidence, but of 
whom they know nothing and care less, manage our local affairs; or the same 
number, selected from the minority, and whose policy the bulk of the popula- 
tion distrust? Suppose there was at this moment a majority in our Executive 
Council who think with the Assembly, what effect would it have upon the funds? 
Would the stocks fall? Would England be weaker, less prosperous or less re- 
spected, because the people of Nova Scotia were satisfied and happy? 

But, it is said, a colony being part of a great empire must be governed by 
different principles from the metropolitan state. That, unless it be handed over 
to the minority it cannot be governed at all ; that the majority, when they have 
things their own way, will be discontented and disloyal ; that the very fact of 
their having nothing to complain of will make them desire to break the political 
compact, and disturb the peace of the empire. Let us fancy that this reasoning 
were applied to Glasgow, or Aberdeen, or to any other town in Britain, which 
you allow to govern itself. And w'hat else is a Province, like Nova Scotia, than 
a small community, too feeble to interfere with the general commercial and 
military arrangements of the Government; but deeply interested in a number 
of minor matters, which only the people to be affected by them can wisely manage ; 
which the ministry can never find leisure to attend to, and involve in inextricable 
confusion when they meddle with them? You allow a million of people to govern 
themselves in the very capital of the kingdom; and yet Her Majesty lives in 
the midst of them without any apprehension of danger, and feels the more secure, 
the more satisfaction and tranquillity they exhibit. Of course, if the Lord Mayor 
were to declare war upon France, or the Board of Aldermen were to resolve that 
the duties on brandy should no longer be collected by the general revenue olllcers 
of the kingdom, everybody would laugh, but no one would apprehend any great 
danger. Should we, if Lord Durham's principles be adopted, do anything equally 
oiitr6, check us, for you have the power ; but until we do, for your own sakes — 
for you are as much interested as we are — for the honour of the British name, 
too often tarnished by these squabbles, let us manage our own affairs, pay our 
own officers, and distribute a patronage, altogether beneath your notice, among 
those who command our esteem. 

The Assembly of Nova Scotia asked, in 1837, for an elective Legislative 
Council, or for such other reconstruction of the local government as would ensure 
responsibility. After a struggle of three years we have not got either. The 
demand for an elective upper branch was made under the impression, that two 
Houses chosen by the people would sufficiently check an Executive exempt 
from all direct colonial accountability. From what has occurred in the Canadas ; 
from the natural repugnance which the House of Peers may be supposed to 
entertain upon this point ; from a strong desire to preserve in all our institutions 
the closest resemblance to those of our mother country, a responsible Executive 
Council, as recommended by Lord Durham, would be preferred. Into the practica- 
bility of his Lordship’s plan of a union of all the colonies under one government, 

I do not intend to enter; that is a distinct question; and whenever it is formally 
propounded to the local Legislatures, will be gravely discussed upon its own 
Wierits ; but whether there be union or not, the principle of responsibility to the 
popular branch must be introduced into all the colonies without delay. It is 
the only simple and safe remedy for an inveterate and very common disease. It 
18 mere mockery to tell us that the Governor himself is responsible. He must 
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carry on the government by and with the few oilicials whom he finds in possession 
when he arrives. He may flutter and struggle in the net, as some well-meaning 
Governors have done, but he must at last resign himself to his fate ; and like a 
snared bird be content with the narrow limits assigned him by his keepers. I have 
known a Governor bullied, sneered at, and almost shut out of society, while his 
obstinate resistance to the system created a suspicion that he might not become 
its victim ; but I never knew one, who, even with the best intentions and the full 
concurrence and support of the representative branch, backed by the confidence 
of his Sovereign, was able to contend on anything like fair terms, with the small 
knot of funcitionaries who form the Councils, fill the ofllces, and wield the powers 
of the Government. The plain reason is, because, while the Governor is amenable 
to his Sovereign, and the members of Assembly are controlled by their con- 
stituents, these men arc not responsible at all ; and can always protect and sustain 
each other, whether assailed by the representatives of the Sovereign or the repre- 
sentatives of the people. It is indispensable, then, to the dignity, to the indepen- 
dence, to the usefulness of the Gov'ernor himself, that he should have the power 
to shake off this thraldom, as the Sovereign does if unfairly hampered by faction ; 
and by an appeal to the people, adjust the balance of power. Give us this truly 
British privilege, and colonial grievances will soon become a scarce article in the 
English market. 

The planets that encircle the sun, warmed by its heat and rejoicing in its 
effulgence, are moved and sustained, each in its bright but suljordinate career, 
by the same laws as the sun itself. Why should this beautiful example be lost 
upon us? W^hy should we run counter to the whole stream of British experience; 
and seek, for no object worthy of the sacrifice, to govern on one side of the Atlantic 
by principles the very reverse of those found to work so admirably on the other. 
The employment of steamers will soon bring Halifax within a ten days’ voyage 
of England. Nov'a Scotia will then not be more distant from London than the 
north of Scotland and the west of Ireland were a few years ago. No time should 
be lost, therefore, in giving us the rights and guards to which we are entitled ; 
for depend upon it the nearer we approach the mother country, tlie more we 
shall admire its excellent constitution, and the more intense will be the sorrow 
and disgust with which we must turn to contemplate our own. 


CVTI 

JOSEPH HOWE TO LORD JOHN RUSSELL 
[Trans. : Chisholm, op, cil.] 

My Lord, — I have read the speech delivered by your Lordship on the 3rd of June, 
as reported in The Morning Chronicle^ several times ; and beg your Lordship’s 
attention to what I conceive to be the rational solution of the difficulties raised 
in that speech to the concession of the principle of local responsibility. Had 
your Lordship been more familiar with the practical workings of the existing 
colonial constitutions, and with the feelings of the people who smart under the 
mischiefs they produce, you would not, perhaps, have fallen into some errors 
by which that speech is disfigured ; nor have argued the question as one in whicli, 
the obvious, manifold, and vital interests of the colonists were to be sacrificed 
to fear of some vague and indefinite injury that might be sustained by imperial 
interests, if executive power were taken from the ignorant and given to the well- 
informed — if it passed from the hands of officers to whom but a nominal responsi- 
bility can attach, into those of men subject to constant scrutiny, and, whenever 
they fail in their duty, liable to exposure and disgrace. 

Lord Durham recommends that the English rule, by which those who conduct 
public affairs resign when they have lost the confidence of the Commons, should 
be applied to the Executive Councillors in North America. Your Lordship denies 
the existence of the analogies upon which Lord Durham's views are based 
“ It does not appear to me that you can subject the Executive Council of 
Canada to the responsibility which is fairly demanded of the minister of the 
executive power in this country. In the first place, there is an obvious difference 
in matter of form with regard to the instructions under which the Governor 
of the colony acts. The Sovereign in this country receives the advice of the 
ministers, and acts by the advice of those ministers; and indeed there is no 
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important act of the Crown for which there is not some individual minister 
responsible. There responsibility begins, and there it ends. But the Governor of 
Canada is acting, not in that high and unassailable position in which the Sove- 
reign of this country is placed. He is a Governor receiving instructions from the 
Crown on the responsibility of a Secretary of State. Here then, at once, is an 
obvious and complete difference between the executive of this country and the 
executive of a colony.” ^ 

Now, my Lord, let me beg your Lordship's attention to a few of the reasons 
why I conceive that such an argument as this ought not to stand in the way of 
the permanent peace, prosperity, and happiness of a million and a half of human 
beings. “ The Sovereign in England receives the advice of the ministers and acts 
by the advice of those ministers;” — ^but are there no limits assigned by law, 
within which those advisers are bound to keep ? — and is not the Sovereign bound 
to know and to apprise the country when they over-step them? What is the 
question at issue now between the Whigs and Tories? Is it not, whether, accord- 
ing to the spirit and practice of the Constitution, Sir Robert Peel had or had not 
a right to advise the changes in Her Majesty's household, upon which he insisted, 
before he would consent to form an administration? Suppose the present Cabinet 
were to advise Her Majesty to cut off Sir Robert’s ears, or to bombard the city 
of London, would she obey, or would she not say, “ Gentlemen you are exceeding 
your powers, and unless you conduct yourselves with more discretion, you must 
resign?” It is plain, therefore, that there are bounds beyond which even in the 
mother country, neither the advisers nor the monarch can pass ; and none who 
seek colonial responsibility are so mad as to require that corresponding restric- 
tions shall not be binding here ; that there shall not be a limit beyond which no 
Executive Councillor can pass, and over which no representative of Her Majesty 
will consent to be driven? These bounds must be clearly defined in the Act of 
Parliament which establishes the new system, or in the instructions sent to the 
Governors, to be communicated to the Legislatures; and which they may, if 
they see fit, embody in a bill, which, so long as it exists, shall be, to all intents 
and purposes, the Constitution of the Colony. 

But, your Lordship says: — “The Governor is acting, not in that high and 
unassailable position in which the Sovereign of this country is placed.” Why 
should he not occupy a position nearly as independent; and be perfectly un- 
assailable, so long as he does not interfere (as the Sovereign would not dare to 
do) with matters for which others are responsible; nor allow himself, or his 
Council, to overstep those boundaries which British subjects on both sides of 
the Atlantic, for the protection of their mutual rights and interests, have estab- 
lished ; and for a jealous recognition of which he, in case bad advice be given him, 
is alone responsible ? The Queen’s position is unassailable only so long as she does 
no act which the Constitution does not permit to be done. The Governor, if 
assailed, would in like manner turn to the Constitution of the colony committed 
to his care ; and show that on the one hand he had neither trenched upon the 
rights essential to the security of colonial liberty, nor, on the other, timorously 
yielded aught which the laws for the protection of imperial interests made it 
criminal to yield. 

Your Lordship is mistaken, therefore, in supposing that the Sovereign is 
divested of all responsibility ; although I admit it is much more difficult to call 
him or her to an account than it would be the Governor of a colony. If the 
Queen were to deprive Sir Robert Peel of his ears or open a few batteries upon 
London, an imeute or a revolution would be the only remedy ; but a Governor, 
if he consented to an act which shut out British manufacturers, or was tempted 
to levy war upon a friendly state, could be called to account without difficulty 
or delay ; and, hence, I argue, that the facility and certainty of inflicting punish- 
ment for offences of this sort would prevent their commission; and operate as 
a sufficient guard to the imperial interests, which your Lordship seems so anxious 
to protect. If it be said that the people in a colony may sustain councillors who 
give unconstitutional advice, my answer is, that the same thing may occur in 
England. When it does, a peaceful modification of the Constitution, or a revolu- 
tion follows ; but these cases are not so frequent as to excite alarm, nor is there 
any reason to believe that they will be more so in the colonies, whose power 
to enforce improper demands is so questionable. 

“ He is a Governor receiving instructions from the Crown, on the responsibility 

> SeoNo. CV. 
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of a Secretary of State.*’ This passage suggests some reflections which I feel 
it my duty respectfully to press upon your Lordship’s attention. One of the 
evils of the existing system, or rather haphazard mode of government, devoid of 
all system, is the various readings given to the medley of laws, usages, and 
Colonial Office despatches, by which we are at present ruled. An excellent 
illustration of the difficulty of obtaining an interpretation of these, about which 
there can be no mistake — ^which he who runs may read — may be furnished by 
contrasting the views put forth by your Lordship with those acted upon by Sir 
Francis Head ; ^ and which, after a bloody rebellion, brought on to prove the 
value of his^ theory, he still avows in every succeeding edition of his Narrative, 
with a consistency and complacency worthy of all praise. “The responsibility,’’ 
says your Lordship, ''rests on the Secretary of State," “The responsibility,’’ says 
Sir Francis Head, in every act of his government and in every page of his book, 
"rests on me" From the moment of his entering into Upper Canada, he threw 
overboard all the instructions from the Colonial Secretary (who according to 
your Lordship ought to have been obeyed, for he was alone responsible); he 
struck out a course of policy entirely new ; commenced “ putting the padlock on 
the mind,’’ to be followed by some hundreds of handcufTs on the wrists, and pad- 
locks on the body. His language to Lord Glenelg throughout was, “ You must 
support me" — “The fear is that I will not be supported at the Colonial Office.’’ 
In fact, from first to last. Sir Francis gave instructions to, instead of receiving 
them from, the Secretary of State; and finding that Lord Glenelg would not 
permit him to try his experiments in government, and combat the fiery dragon 
of democracy in the bosom of a British Province, at the cost of a good deal of 
blood and treasure, and the prospects of a foreign war, without occasionally 
offering a little advice, the worthy Baronet resigned ; and has ever since been 
publishing his complaints to the world and claiming its sympathy, as a sufferer 
for conscience’ sake, in upholding the only correct reading of colonial constitu- 
tions, and which the Secretary of State, and the Whig Government of which he 
was a member, did not understand. The doctors in this case differed ; and the 
patient was leh prostrate, mangled, bleeding and exhausted, listening to their 
altercations, but suffering from every gash made to convince each other at lier 
expense; and there she lay, until recently; when, beginning to suspect that both 
had been talking nonsense and trying absurd experiments, she lifted her languid 
head, stretched out her wounded limbs, and began to fix her eyes upon the only 
remedy by which health could be restored. 

Let us, in order to convince ourselves that the conclusion to which Upper 
Canada is coming after all her sufferings is a sound one, examine the two pre- 
.scriptions and modes of treatment; and ascertain whether either contains any- 
thing which ought to rescue it from the oblivion that invariably closes over the 
nostrums by which the science of politics, like the science of medicine, is often 
disfigured for a time. 

A colony where the Governor is alone responsible is Sir Francis Head’s inter- 
pretation of the system under which we live. It is one very much affected by 
colonial Governors everywhere. Unlimited power within a wide Province is a 
beautiful idea for an individual to indulge, especially when it is attended with 
but little risk and only nominal responsibility. Of all the British colonial 
Governors who have wielded this vast authority ; plumed themselves upon the 
possession of these plenary powers; and, in the exercise of them, vexed, dis- 
tracted, and excited to disaffection one Province after another, how many have 
been tried and punished ? How many have met with even a reprimand from the 
ministry, or a cold look from the Sovereign whose authority they had abused? 
I leave your Lordship, whose historical reading has been much more extensive 
than mine, to point out the instances; 1 have searched for them in vain. It is 
true that debates in Parliament occasionally arise upon such subjects ; but these, 
judging by their practical effect, can hardly be taken into account. A Governor 
knows well that, so long as he holds office, the ministry by whom he was ap- 
pointed will defend him; that their majority in the Commons precludes the 
possibility of a vote of censure being passed against him ; that the Duke, under 
whom he probably served, having a majority in the Upper House, he is perfectly 
safe, so long as he commits no act so flagrant as to outrage the feelings of the 
nation ; and which, coming home to the heart of every man and woman in Eng- 

> Head was lieutenant-governor of Upper Canada from January 1836 to March 1838. He published 
an account of his rule eutitled A Narrative (3rd edn., London, 1839). 



1640] CONSTITUTIONAL DOCUMENTS OF CANADA 393 

land, would make it unsafe for any parliamentary combination to attempt to 
protect him. Thus fenced in during his administration, what are his perils 
when he retires? The colonists, too happy when rid of the nuisance to be vindic- 
tive, and hoping better things from a successor, of whom they are unwilling to 
suspect any evil, cease to complain; his Excellency is removed to another 
Province, with a larger salary, to act the same farce over there ; or retires to his 
estates in the mother country, to form one of that numerous body of ex-Governors 
who live upon the consciousness of having, once within their lives at least, 
wielded powers within a wide range and over the destinies of many thousands 
of their fellow-beings, such as are never permitted to be wielded by any individual, 
however high his rank or widely extended his influence, without full and ample 
responsibility, within the British Islands themselves. These men, whether they 
go into Parliament or not, always sympathize with Governors abroad acting 
upon their darling theory; and, as they are often consulted by ministers who 
know perhaps a little less than themselves, they are always at hand to stifle the 
complaints of the colonists when appeals are made to England. 

Your Lordship will perceive, therefore, that when a Governor declares, as did 
Sir Francis Head, that the responsibility rests on him, he merely means that he 
is about to assume extensive powers, for three or four, perhaps for eight or ten 
years, without the shadow of a chance of his ever being called to account for any- 
thing he may do or leave undone. To enable you to form some idea of the peace, 
prosperity and satisfaction likely to be dilTused over a Province, by a Governor 
acting upon these principles and exercising these powers, let me request your 
Lordship to imagine that, after twenty or thirty years of military service, by 
which I have become disciplined into a contempt for civil business and a fractious 
impatience of the opinions of all beneath me in rank, Her Majesty has the right, 
and graciously deigns to exercise it, of making me Mayor of Liverpool. Fancy 
that, up to the moment when the information is conveyed to me, though I 
have heard the name of that city several times and have some vague notion that 
Liverpool is a large commercial port in England; yet that I neither know on 
what river or on which side of the island it is situated, nor have the least know- 
ledge of its extent, population, requirements or resources; the feelings, interests, 
prejudices or rights of its inhabitants. Within a month, having had barely 
sufficient time to trace out the situation of the place upon a map, read a book 
or two about it, hear an under-secretary talk an hour or two of what neither he 
nor I understand; receive a packet of instructions — of which half-a-dozen 
different readings may be given — and become thoroughly inflated with my own 
consequence, I find myself in Liverpool; and feel that I am the great pivot 
upon which all its civil administration, its order and defence, its external relations 
with the rest of the empire and the rest of the world turns: the fountain from 
which its internal patronage is to flow; and to which all, for a long period of 
years, must look for social and political ascendency, if they have no merit ; and, 
if they have, for a fair consideration of their claims. 

Your Lordship will readily believe, that a man thus whisked aw^ay from the 
pursuits which have occupied his thoughts for years and plunged into a new 
scene, surrounded by human beings not one of whose faces he ever saw before ; 
called to the consideration of a thousand topics, with almost any one of which 
the assiduous devotion of half a life would be required to make him familiar; 
and having to watch over vast interests, balance conflicting claims, decide on 
the capacity of hundreds, of whose characters, talents and influence he is 
ignorant; to fill offices, of the duties of which he has not the slightest conception; 
— that a man so situated, must either be very vain or very able, if he is not 
appalled at the extent of the responsibility he has assumed; and must be an 
angel of light indeed, if he does not throw the good city of Liverpool into con- 
fusion. This, my Lord, is no fancy sketch ; no picture, highly coloured to produce 
effect, but which on close examination, an artist would cast aside as out of 
drawing; it is a faithful representation of what occurs in some British colony 
almost every year. 

But it may be said, all this is granted, and yet there is the Legislature to 
influence and instruct. Liverpool shall still serve for illustration, and we will 
presently see to what extent the representative branch operates on the conduct 
nf a gentleman who assumes the responsibility and is placed in the circumstances 
described. Let us suppose that the city charter gives me for my advisers, from 
the moment I am sworn in, ten or a dozen individuals, some of them heads of 
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departments, enjoying large salaries and much patronage; others, perhaps, 
discarded members of the popular branch; and not a few selected by no rule 
which the people can clearly understand, but because they happened to flatter 
the vanity of one or other of my predecessors, or to be connected with the families, 
or favourable to the views or interests of some of those by whom they were 
advised. This body, be it observed, by usage never departed from, hold their 
situations as Councillors for life ; the people have no control over them, neither 
have I ; they are sworn not to inform upon each other, nor is it necessary that 
they should; because, as I have assumed the responsibility, and they for their 
own interest favour the theory, if anything goes wrong they can lay the blame 
on me. This body, then, which owes no allegiance to the people of Liverpool ; 
which often, in fact, has an interest the very reverse of theirs ; which, suspected 
of usurpation and improper influence, pays back the imputation with un- 
measured contempt; and hardly one-ilfth of whose number could, by any 
possibility, be thus honoured if their seats depended on popular election ; this 
body 1 am compelled to call around me in order that my administration may 
commence, for without some such assistance, I am unable to take a single step. 
They come ; and there sit, at the first council board, the responsible Mayor, who 
knows nothing and nobody, and his irresponsible advisers, who, if they do not 
know everything — and they are seldom greater witches than their neighbours — 
know their friends, a lean minority of the citizens, from their enemies, the great 
majority ; and are quite aware that, for their interest, it is necessary that I should 
be taught, as soon as possible, to despite the latter and throw myself into the 
arms of the former. Will any sensible man, calmly viewing the relative situations, 
opportunities and powers of the parties, believe that any act of administration 
done, or any appointment made for the first six months, is my act or my appoint- 
ment? I may choose between any two or three pei*sons whose names are artfully 
set before me, when an office is to be filled, and if determined to show my in- 
dependence may choose the worst; but I must choose from the relatives and 
friends of my advisers, or from the small minority who support them in the hopes 
of preferment ; for to that section the whole of the city patronage must be reli- 
giously confined ; and it is of course so managed, that I scarcely know or have 
confidence in anybody else. 

Can your Lordship believe that such a state of things would give satisfaction 
to the citizens? Would they not begin to grumble and complain, to warn, to 
remonstrate, and to expose the machinations and manoeuvres of the mono- 
polists? It would be very odd, .and they would be very strange Englishmen if 
they did not. But as I have come to Liverpool to demonstrate the beauties of 
this system of city government, which 1 highly approve ; as I have assumed the 
whole responsibility and become inflated with the consciousness of my extensive 
powers; and, above all, as I am taught by my advisers to look upon every 
complaint of the system as a libel upon my judgment and an insult to my adminis- 
tration — I very soon begin to dislike those who complain; to speak and write 
contemptuously of them in private and in public; to denounce any who have the 
hardihood to suggest that some alterations are required, by which the opinions 
and rights of the majority shall be respected, as men dangerous to the peace of 
the city and disaffected towards Her Majesty's person and government; until, 
in fact, Liverpool becomes very like a town, in the olden time, in which the in- 
habitants generally being hostile to their rulers, the latter retire to the citadel, 
from which they project every sort of missile and give every species of annoyance. 

By-and-by the time arrives for the legislative branches of the city government 
to assemble. One of these being elected at short periods, under a low franchise, 
which includes the greater body of the independent citizens, may be taken as 
a fair reflection of all their great interests, their varied knowledge, passions and 
prejudices; the other is a body of life legislators, selected by my advisers from 
among their own relatives and friends ; with a few others, of a more independent 
character, to save appearances, but in which they always have a majority of 
faithful and determined partisans. The business commences ; the great majority 
of members in the representative branch — ^speaking the matured opinions of the 
people — complain of the system and of the advisers it has placed around me ; 
expressing the fullest confidence in me, whom they cannot suspect of wishing 
to do them harm, but asking my co-operation towards the introduction of 
changes without which, they assure me, the city never can prosper. But my advisers 
having a few of their adherents also in this body, they are instructed to declare 
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any change unnecessa^; to throw every obstruction in the way; to bully and 
defame the most conspicuous of those who expose the evils of the existing system ; 
and to denounce them all as a dangerous combination, who, with some covert 
design, are pressing, for factious objects, a series of frivolous complaints. Of 
course, as the minority speak the sentiments which I have imbibed and put 
themselves forward as my personal champions on all occasions, they rise in my 
esteem exactly in the same proportions as the other party are depressed, until 
they become special pets; and, from their ranks, as opportunities occur, all 
vacancies are supplied, either in the list of irresponsible advisers who in my 
name carry on the government, or in the number of life legislators, who do their 
bidding in the upper branch. 

I respectfully beg your Lordship to ponder over these passages, which I assure 
you are true to nature and to experience ; and ask yourself, after bringing home 
such a state of affairs to the bosom of any British city, how long it would be 
uncomplainingly endured? or how long any ministry, duly informed of the facts, 
would wish it to continue? Look back, my Lord, and you will find in every rotten 
corporation, swept away by the immortal act of which your Lordship was one 
of the ablest defenders, a resemblance to our colonial governments as they at 
present stand, too strong to be mistaken ; and let me venture to hope, that the 
man who did not spare corruption so near the national centre of vitality, who 
did not hesitate to combat these hydra-headed minorities, who swarming over 
England, everywhere asserted their right to govern the majorities, will not shrink 
from applying his own principles — the great principles of the Constitution — to 
these more distant, but not less important portions of the empire. 

Your Lordship will, perhaps, urge that Sir Francis Head succeeded in pleasing 
the people and getting the majority on his side. Admitting the full force that the 
worthy Baronet gives to this case, it is after all but the exception to the general 
rule. The true history of events in Upper Canada, I believe to have been this: 
A small but desperate minority had determined on a violent revolution; this 
party might have contained some men so wicked that a love of mischief and a 
desire for plunder were their governing principles, and others, moved by an attach- 
ment to republican institutions ; but small as it was, the greater number of those 
found in its ranks had been driven there by the acts of another equally small 
and equally desperate minority, who had long monopolized, — and, under the 
present system, may and will monopolize for a century to come — the whole 
power and patronage of tlie government, dividing among them the revenues of 
the country. The great mass of the people of Upper Canada belonged to neither 
of these bands of desperadoes. They were equally determined with the one, to 
uphold British connection ; and as equally determined with the other, to get rid 
of a wretched system of irresponsible administration, under the continuance of 
which they well knew* the Province could never prosper. When Sir Francis Head 
arrived, he entered the colony — if w^e are to believe his own account of the 
matter — almost as ignorant as my imaginary Mayor of Liverpool. Sir Francis 
admits his ignorance, but denies the consequences that must be deduced from 
it: that he was led and influenced, in the first acts of his administration, until the 
compact found him ripe for their own purposes and embroiled even with the 
moderate men on the other side. Then commenced that extraordinary flight of 
proclamations, addresses and declamatory appeals ; which, winged with the ready 
pen of a professional author and shot from the long bow of the family compact, 
created so much false excitement, and carried so much misrepresentation into 
every corner of the Province. In these the great question at issue in Upper 
Canada — ^which was one between the interests of the family compact and the 
principles of the British Constitution— was winked out of sight ; and the people, 
not only of that, but of the surrounding colonics, were made to believe that 
they were to choose between British and republican institutions ; that Sir Francis 
and the family compact (Archdeacon Strachan with the Clergy Reserves, one- 
seventh of the Province; and Attorney-General Hagerman, with the corrupt 
patronage and influence of administration, under their arms) represented the 
former ; and Mackenzie, and his band of desperadoes, the latter. Thus appealed 
to, the British population everywhere, as the cunning nien at Sir Francis elbow 
well knew they would, said, with one voice: “If that is the question, then we 
are for the British Constitution; and hurrah for Sir Francis Head I*. Mackenzie 
was an outlaw in a week; his small band of desperadoes was scattered by the 
energy of the people, the great mass of whom never dreamed of breaking the 
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connection with the mother country. Then came the period in which the compact 
glorified themselves and Sir Francis ; the fever of loyal excitement in which the 
miserable minority of oflicials — feeling strong in the success of their manoeuvres 
and still stronger in the strength of British thousands profusely spent, regiments 
of militia to be officered, equipped and paid — began to wreak their vengeance 
upon every man who had been known to be hostile to their monopoly ; and to 
identify opinions, not more extreme when thoroughly understood, than those 
held by the most moderate section of the Whigs in England, with “ privy con- 
spiracy and rebellion.’* But the period was fast approaching when this unnatural 
excitement was to subside ; when hundreds of thousands of British subjects, looking 
steadily through the mists that had been raised around them were to ask of each 
other; “ Has this case been decided upon the true issue ? Was that the question ? ” 
For evidence of the solemnity with which this inquiry has been put and the all- 
pervading unanimity with which it has been answered, I refer your Lordship 
to the meetings which have been held in every section of the Province ; to the 
opinions boldly expressed by every newspaper — ^with a few, chiefly venal ex- 
ceptions — printed in Upper Canada; to the bold and determined stand taken 
by many of the bravest and ablest men who crushed Mackenzie’s rebellion and 
beat back the sympathizers on the frontier; to the extraordinary union of Orange- 
men and Catholics, Methodists, Baptists, Churchmen and Presbyterians ; whose 
watchwords are British connection and British responsibility, and down with 
the compact, and the absurd idea cherished by Sir Francis Head, of a govern- 
ment in which the whole responsibility rests on the Governor. If your Lordship 
doubts the utter explosion of your theory, even in this Province, where for a 
time I admit it seemed to flourish, the approaching general elections will furnish 
evidence enough, and even Sir Francis, if he were to come out again with another 
sheaf of proclamations and addresses, and preach this Unitarian doctrine of 
responsibility, would no longer be listened to by the Upper Canadians, who have 
embraced a higher and purer faith. 

Having, as 1 conceive, then, shown your Lordship that the idea of a colony 
in which nobody is responsible but the Governor, while his responsibility is only 
nominal, however delightful it may appear in the eyes of those who have been 
or hope to be Governors, is one that never can be a favourite with the colonists 
and has been repudiated and rejected by those of them among whom, for a limited 
period and under a system of delusion, it seemed to flourish ; let me turn your 
Lordship’s attention for a few moments to the doctrine maintained by Lord 
Glenelg against Sir Francis Head and now put forth by your Lordship in opposi- 
tion to the Earl of Durham — that the Colonial Secretary is alone responsible, 
and that the Governor is an agent governing the Province by instructions from 
him. 

Whatever new readings may be given of our unwritten constitutions, this is 
the one which has always been and always will be the favourite with Colonial 
Secretaries and under-secretaries, and by which every clerk in Downing Street 
even to the third and fourth generation yet to come, will be prepared to take his 
stand. And why ? Because to deprive them of this much-talked-of responsibility, 
which means nothing, w'ould be to deprive them of the power to which they 
cling; and of the right of meddling interference with every petty question and 
every petty appointment in thirty-six dilTerent colonies. While things remain as 
they are, the very uncertainty which reigns over the whole colonial system invests 
the Secretary of State with a degree of power and influence, the dim and shadowy 
outline of which can scarcely be measured by the eye ; but which, from its bound- 
less extent and multiform and varied ramifleations and relations, possesses a 
fascination which few men have been bom with patriotic moderation to resist. 
Though a Secretary of State may occasionally have to maintain, in a particular 
Province, a doubtful struggle for the whole responsibility and the whole of the 
power, with some refractory Governor like Sir Francis Head; yet even there 
he must exercise a good deal of authority and enjoy a fair share of influence ; 
while in all others his word is law and his Influence almost supreme. A judge, 
a crown officer, a secretary, or a land surveyor cannot be appointed without his 
consent ; a silk gown cannot be given to a lawyer without his sanction ; while his 
word is r^uired to confirm the nomination of Legislative Councillors for life and 
irresponsible Executive Councillors, in every Province, before the Queen’s 
mandamus is prepared. The very obscurity in which the real character of colonial 
constitutions is involved of course magnifies the importance and increases the 
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influence of the gentleman who claims the right to expound them. More than one- 
half the colonists who obtain audiences in Downing Street are sent there by the 
mystiflcations in which the principles of the system are involved ; while the other 
half are applicants for offlces, which under a system of local responsibility would 
be filled up, as are the civic ofTices in Manchester and Glasgow, by the party 
upon whose virtue and ability the majority of the inhabitants relied. Adopt 
Lord Durham’s principle, and above all, give to each colony a well-defined con- 
stitution based upon that principle and embodied in a bill, and “the office” 
will become a desert. The scores of worthy people with spirits weary of the 
anomalous and cruel absurdities of the system and sincerely laboring to remove 
them, now daily lingering in the ante-rooms, would be better employed else- 
where, in adorning and improving the noble countries which gave them birth, 
and whose freedom they are labouring to establish; while at least an equal 
number of cunning knaves, whose only errand is to seek a share of the plunder, 
had much better be transferred to the open arenas in which, under a system of 
responsibility, public honours and official emolument could only be won. But 
then the office of Colonial Secretary would be shorn of much power, which, 
however unwisely exercised, it is always delightful to possess ; and the dim but 
majestic forms of authority which now overshadow half the world would be 
chastened into reasonable compass ; with boundaries, if less imposing and pictu- 
resque, for all practical purposes more simple and more clearly defined. Nor 
would under-secretaries and clerks have so many anxious and often fawning 
visitors, soliciting their patronage, listening to their twaddle, wondering at their 
ignorance, and yet struggling with each other for their smiles. The mother 
country would, it is true, hear less of colonial grievances; Parliament would 
save much time now devoted to colonial questions ; and the people of England 
would now and then save a few millions sterling, which are required to keep up 
the existing system by force of arms. But these are small matters compared with 
the dignity of a Secretary of State. 

Here, then, my Lord, you have the reason why your reading of our constitu- 
tions is the favourite one in Downing Street. Let us see now whether it is more 
or less favourable to rational freedom and good government in the colonies, than 
that advocated by Sir Francis Head. Your authority and that of Lord Glenelg 
is with me in condemning his, which I have done, as deceptive and absurd ; he 
will probably join me in denouncing yours, as the most impracticable that it 
ever entered into the mind of a statesman to conceive. 

The city of Liverpool shall again serve us for the purposes of illustration. Turn 
back to the passages in which I have described a Mayor, ignorant of everything, 
surrounded by irreponsible but cunning advisers, who for their own advantage, 
embroil him with a majority of the citizens, while his countenance and the 
patronage created by the taxes levied upon the city are monopolized by a 
miserable minority of the whole; and insulted and injured thousands, swelling 
with indignation, surround him on every side. After your Lordship has dwelt 
upon this scene of heartburning and discontent — of general dissatisfaction 
among the citizens — of miserable intrigue and chuckling triumph, indulged by 
the few who squander the resources and decide upon the interests of the many, 
but laugh at their murmurs and never acknowledge their authority — let me beg 
of you to reflect whether matters would be made better or woree, if the Mayor 
of Liverpool was bound, in every important act of his administration, to ask 
the direction of, and throw the responsibility on another individual, who never 
saw the city, who knows less about it than even himself, and who resides, not in 
London, at a distance of a day’s coaching from him, but across the Atlantic, in 
Halifax, Quebec, or Toronto, and with whom it is impossible to communicate 
about anything within a less period than a couple of months. Suppose that this 
gentleman in the distance possesses a veto upon every important ordinance by 
which the city is to be watched, lighted and improved— by which docks are to 
be formed, trade regulated, and one-third of the city revenues (drawn from 
sources beyond the control of the popular branch) dispensed. And suppose that 
nearly all, whose talents or ambition lead them to aspire to the higher offices 
of the place, are compelled to take, once or twice in their lives, a voyage across 
the Atlantic to pay their court to him — to solicit his patronage and intrigue for 
the preferment, which under a better system would naturally result from manly 
competition and eminent services within the city itself, Your Lordship is too 
keen-sighted and I trust too frank, not to acknowledge that no form of govern- 
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meni could well be devised more ridiculous than this ; that under such no British 
city could be expected to prosper; and that with it no body of Her Majesty's 
subjects, within the British Islands themselves, would ever be content. Yet this, 
my Lord, is an illustration of your own theory ; this is the system propounded by 
Lord Normanby ^ as the best the present Cabinet can devise. And may I not 
respectfully demand why British subjects in Nova Scotia, any more than their 
brethren in Liverpool, should be expected to prosper or be contented under it; 
when experience has convinced them that it is miserably insuflicient and decep- 
tive, repugnant to the principles of the constitution they revere, and but a poor 
return for the steady loyalty which their forefathers and themselves have main- 
tained on all occasions? 

One of the greatest evils of the colonial constitution as interpreted by your 
Lordship is, that it removes from a province every description of responsibility, 
and leaves all the higher functionaries at liberty to lay every kind of blame at 
the door of the Secretary of State. The Governor, if the colonists complain, 
shrugs his shoulders and replies that he will explain the difhculty in his next 
despatch, but in the meantime his orders must be obeyed. The Executive 
Councillors, who under no circumstances are responsible for anything, often lead 
the way in concentrating the ire of the people upon the Colonial Secretary, who 
is the only person they admit their right to blame. It is no uncommon thing to 
hear them, in Nova Scotia, sneering at him in public debate; and in Canada 
they are accused of standing by while Lords Glenelg and Melbourne were hanged 
in efligy and burned in the capital, encouraging the populace to pay this mark 
of respect to men, who, if your Lordship's theory is to be enforced, these persons 
at all events should have the decency to pardon, if they cannot always defend. 

I trust, my Lord, that in this letter 1 have shown you that in contemplating 
a well-defined and limited degree of responsibility to attach to Executive Council- 
lors in North America, I have more strictly followed the analogies to be drawn 
from the constitution, than has your Lordship, in supposing that those ollicers 
would necessarily overstep all bounds ; that in divesting the Governor of a vague 
and deceptive description of responsibility, which is never enforced, and of a 
portion of authority which it is impossible for him wisely to exercise, and yet 
holding him to account for what does fall within the scope of his character as 
Her Majesty’s representative — the constitutional analogy is still preserved, his 
dignity left unimpaired, and the dilliculties of his position removed. 1 trust also 
that 1 have proved to your Lordship that the colonial constitutions, as they at 
present stand, are but a medley of uncertainty and confusion; that those by 
whom they are administered do not understand them ; and lastly, that whether 
Sir Francis Head’s interpretation, or your own be adopted, neither offers security 
for good government ; the contest between them merely involving a difference of 
opinion as to who is to wield powders that neither governors nor secretaries can 
usefully assume, and which of these olTicers is nominally to bear the blame of 
blunders that both are certain to commit. 


CVIIl 

JOSEPH HOWE TO LORD JOHN RUSSELL 
[Trans. : Chisholm, op. cil.] 

My Lord, 

The next passage of the Speech of the 3rd of June, which I am bound to notice, 
is that in which you say: — 

“The Governor might ask the Executive Council to propose a certain measure. 
They might say that they could not propo.se it unless the members of the House 
of Assembly would adopt it, but the Governor might reply that he had received 
instructions from home commanding him to propose that measure. How, in that 
case, is he to proceed ? Either one power or the other must be set aside ; either 
the Governor or the House of As.sembly; or else the Governor must become a 
mere cipher in the hands of the Assembly, and not attempt to carry into effect 
the measures which he is commanded by the Home Government to do.” 

This objection is based upon the assumption, that the interests of the mother 
country and those of the colonies are not the same; that they must be con- 
tinually in a state of conflict; and that there must be some course of policy 
1 Boasell's predeoeaaor and Glenelg’s suoceesor in the colonial office. 
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necessary for the Imperial Government to enforce, the reasons for which cannot 
be understood in the colonies, nor its necessity recognized. This may have been 
the case formerly in the West Indies, where the conflict was one between the 
ideas engendered by a state of slavery and a state of freedom ; but it is not true 
of the North American Provinces, to the condition and claims of which my 
observations are chiefly conflned. Of all the questions which have agitated or 
are likely to agitate Nova Scotia, New Brunswick, of Prince Edward Island, how 
few, when rightly understood, can be said to involve any Imperial interests; 
or trench upon any principle dear to our brethren at home, or the concession 
of which could disturb the peace of the Empire? Have any of these colonies 
claimed the right to regulate the foreign trade or foreign policy of the Empire? 
Have they ever interfered, except to carry out the views of Her Majesty's 
Government, with any of the military or naval operations? Have they exposed 
a grievance, the continued existence of which is indispensable to the well-being 
of the British Islands ; or demanded a right, the concession of which would not 
be serviceable to themselves, without doing the least injury to the people of 
Britain? For what have they asked? For the control of their own revenues and 
the means of influencing the appointment and acts of the men who are to dispense 
them ; and who are, besides, to distribute hundreds of petty offices, and discharge 
functions manifold and various within the Colony itself? The people of England 
have no knowledge of these matters, nor any interest in them, to give them the 
right to interfere. Interference does much mischief to the Colonists, and can do 
no good to their brethren across the water. If British statesmen would let these 
things alone — and it is over these only that we claim to enforce responsibility — 
and confine themselves to those general arrangements affecting the whole Empire, 
of which we admit them to be the best judges, and in the conduct of which we 
never asked to take a part, it would be impossible to conceive how such a case 
could arise as that supposed by your Lordship, or how the Governor could be 
charged with “a measure which his Executive Council would not dare to pro- 
pose.” Admitting that there might be some subjects requiring discussion in the 
F*rovinces, but which the Colonists were not prepared to adopt, surely an Execu- 
tive Councillor could be got, even if he were opposed to the views of the ministers, 
to submit the measure and explain those views to the popular branch ; or might 
there not be ‘‘open questions” in the Colonies as at home? 

The conclusion at which my mind arrives, then, after the best attention that 
1 can give to this branch of the subject, is, that if the duties and responsibilities 
of government are fairly and judiciously divided between the Imperial and 
Colonial authorities, no such case as that assumed by your Lordship can occur ; 
and, if it should, surely the good sense of all parties concerned may safely be 
trusted, to avoid any violent or unpleasant collision. But did it never occur 
to your Lordship to inquire, whether the very evil anticipated, as an insuperable 
objection to the new system, does not disfigure and annually occur under the 
old? What else were the Executive Councillors in Upper and Lower Canada 
doing for a series of years but ‘‘proposing certain measures,” to be as certainly 
rejected by the popular branch? What else are they about now in Newfoundland? 
What but this were they doing in New Brunswick, down to the close of Sir 
Archibald Campbell's Administration? In all these Provinces a state of constant 
collision between the Executive and the popular branch, which could by no 
possibility arise under the system I contemplate, would answer the objection, 
even if the difllculty suggested could be fairly taken into account. If it be said 
that the Councillors now do not refuse to propose measures, I answer. But if 
the Legislatures invariably reject them, does government gain anything, or is 
public business advanced by the system? What a figure did the Executive cut 
in Nova Scotia, in 1838, when the Councillor who brought down from the 
Governor a grave proposition, led the opposition against it? And how stand 
things in this Province now? Are not all the Councillors selections from a lean 
niinority of the commons, in which body almost every debate terminates in a 
vote of implied want of confidence in them; and where the Governor they sur- 
round has, on several occasions, only been saved from an insulting vote of censure 
hy the good temper and moderation of the majority? This is a state of things 
too ridiculous to be long continued. To me it seems essential that Her Majesty, 
m every colony, should be represented by an Executive not only willing to 
attempt'* but ‘‘able to carry” any measures that it may be necessary to propose. 

The next objection taken by your Lordship to the introduction of Provincial 
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responsibiliiy, one eminently calculated to have weight with the body you 
addressed, and to alarm the timid everywhere, was drawn from an application 
of the principle, to the management of foreign affairs. ** If," says your Lordship, 
" the Assembly of New Brunswick had been disposed to carry the point in dispute 
with the North American States hostilely, and the Executive Council had been 
disposed to aid them, in my opinion the Governor must have said that his duty 
to the Grown of this country, and the general instructions which he had received 
from the minister of the Crown, did not permit him to take that course, and, 
therefore, he could not agree with the Executive Council to carry into effect the 
wish of the Assembly. That is allowed. Does not, then, its very exception destroy 
the analogy you wish to draw, when, upon so important a point as that of foreign 
affairs, it cannot be sustained?" Your Lordship, in delivering this passage, of 
course, was not aware that, without the alteration of a single syllable, you 
answered the very objection that yourself had raised. If the Executive Council 
of New Brunswick advised Sir John Harvey to declare war upon the State of 
Maine, " he must have said that his duty to the Crown and his instructions did 
not permit him to take that course." Most certainly he would, if a measure so 
ridiculous had been attempted in New Brunswick, which nobody, wlio knows 
anything of that Province, could for a moment imagine. 1 do not believe that 
there are ten men in it, certainly there are not fifty in all the lower Provinces 
put together, who do not know that the Sovereign alone has the right to declare 
war upon foreign powers ; and who are not willing that, upon all the relations of 
the Colonies with these, and with each other, the Imperial Government shall 
decide. A few of the New Brunswickers blamed Sir John Harvey for not acting 
upon Her Majesty's instructions to maintain exclusive jurisdiction over the 
disputed territory, notwithstanding the advice received from the Minister at 
Washington ; but, if those instructions had not existed, and had not been positive, 
no one would have been idiot enough to suppose that Sir John Harvey would 
have been bound to make war, on a point of honour or policy newly discovered 
by his Executive Council, and upon which Her Majesty’s government had had no 
opportunity to decide. Suppose, when Parliament was granting a charter to 
Hull, it was objected that the Mayor might be advised to make war upon Sweden 
(and, in the case of an elective oflicer, the danger would be greater than if he 
were appointed by the Crown,) would not the same House of Commons that 
thought it unsafe to let a Colony manage its internal affairs for fear it would 
engage in foreign w'ars, laugh at the possibility of such an absurdity being com- 
mitted by any body of Englishmen out of Bedlam? Why then should it be taken 
for granted that we are not English in our habits and opinions, our education 
and training, our capacity to discern the boundaries of authority; and that 
therefore it would be unsafe to depend upon our wisely exercising powers, which, 
in the British Islands, millions exercise for their own security and without danger 
to the state? In the case of Hull, if the objection were gravely urged, the ready 
answer would be, " No greater powers can be exercised than are granted in the 
bill; and if there is the least danger of the city authorities doing anything so 
ridiculous, put in a clause that shall restrain them." And 1 say — after soberly 
protesting that the very suspicion of such an attempt is an insult to the under- 
standing, and an imputation upon the character of our population, which they 
do not deserve — that if you wish "to make assurance doubly sure," put a clause 
into the bill which concedes the principle of responsibility so far as relates to 
domestic affairs, and by which all such belligerent Councillors shall be expressly 
restrained. 

Whether this point were or were not thus defined, that any Executive Council, 
merely because they were responsible to the people, would, after receiving such 
an answer as your Lordship admits a British Governor must give, proceed in 
defiance of his authority, to levy war upon a friendly state, 1 cannot for a moment 
believe. If they did, they would certainly so completely fail, and render them- 
selves so supremely ridiculous, that the attempt would not be likely to be 
peated, at least for a century to come. Let us suppose the case to have occurred 
in New Brunswick: that the Executive Council being responsible, had advised 
Sir John Harvey to proceed hostilely; and that, on his declining, they had levied 
war. In the first place, as all the regular troops were at Sir John's disposal, as 
Commander-in-Chief within the Province, and not merely as civil Governor, 
they not only could not have moved a soldier, but would have had the whole 
military force of that and the adjoining Provinces against them. As the Gover- 
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nor's order to the colonels and officers commanding the militia is indispensable 
before a single step can be taken, under the laws by which that force is embodied, 
of course no hostile order would have been given, nor could those laws have been 
modified or changed without Sir John's assent. And if it be urged, that volunteers 
would have flocked to the aid of the Executive Council, may I not inquire where 
they would have obtained arms and ammunition, when all the military munitions 
and stores were deposited in military warehouses, under the care of commissaries 
and officers of ordnance responsible only to the Crown ? Oh I no, my Lord, whatever 
effect such imaginary cases as these may have on men at a distance, unacquainted 
with the state of society in British America and the general intelligence which 
prevails; here they are laughed at, as the creations of a fertile imagination 
taxed to combat political improvements that were feared without being under- 
stood. If, even under the federative government of the United States, in which 
each state is much more independent of the central authority than any Colony 
would be under the system 1 contemplate, this right of private war has only 
been once asserted, by a single State, in more than half a century, and then 
was scouted all over the Continent, is it to be supposed that British subjects 
will pay less respect to the authority of their Queen than do republican Americans 
to that of their President? 

There is one bare possibility, which your Lordship has not suggested, in 
opposition to the new system, and yet it is scarcely more ridiculous than some 
that have been urged; that the Colonial Councillors might claim the control 
of the squadron upon the North American coast, as well as of the land forces, 
in their anxiety to engage in foreign wars. The danger in this case would be 
nearly as great as in the other; for, in modern warfare, a fleet is nearly as 
necessary as an army ; and yet, it is certain that the admiral upon the station 
would know how to treat such a claim, should it be preferred by a Council, who, 
in the wanton exercise of authority, were disposed to transgress all bounds. 

The next objection which I am bound to notice, is given in the report: “Let 
us suppose that an officer of the militia in Upper Canada, after an action, was to 
order that the persons taken in that action should be put to death on the Held. 
1 can conceive it possible, in a state of exasperation and conflict with the people 
of the neighbouring States, that the Assembly might applaud that conduct, 
and might require that it should be the rule and not the exception, — that all 
invaders of their territory should be treated in that manner, and that the parties 
should be put to death without trial. Supposing that to be the case ; could the 
Government of this country adopt such a rule? Could the Secretary of State for 
the Colonies sanction such a rule, and not decide, as my honourable friend the 
under-secretary has done, that the practice should meet with his decided repre- 
hension? ” 

Now, my Lord, admitting that such a case might occur once in half a century, 
under the new system, let me remind your Lordship that it has already occurred 
under the old. If it is to have any w^eight, the fact of its occurrence in a Province 
in which the Executive Council is irresponsible and the Colonial Secretary is in 
the exercise of his full powers, makes in favour of my argument ; while I have a 
right to deny, until proof is furnished, that it could occur, if matters were more 
wisely ordered, and a more rational system established, by which all temptations 
to foreigners to make inroads into British Provinces, speculating upon the dis- 
affection of the people, would be removed. But, my Lord, life has been taken 
under your system— “ death ” has been inflicted “without trial,” illegally, as you 
infer — and has any punishment followed? Have the laws been vindicated? No I 
Then why not? Simply, I presume, because your beautiful mode of government 
has produced such a state of things in a British Province, that the ministers of 
the Queen dare not bring the man charged with this high offence to trial. Under 
& system of responsibility, by which the population were left to manage their 
domestic affairs, I hold that no such violation of law would^ be likely to occur, 
and that, if it did, investigation would be as safe, and punishment as certain, 
as though a crime had been committed in Middlesex, or Surrey. 

I have thus disposed, my Lord, of the military questions ; and, as I have left 
Her Majesty and her representatives in full control of the army and navy and 
of the militia force of British America, and have asserted no claim of the Colonists 
to interfere with foreign treaties and diplomatic arrangements affecting the empire 
at large ; I think, if peace be not maintained with foreign states, the punishment 
lor offences strictly military be not awarded, the blame will not rest with the 

Dd 
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Executive Councillors, who are to exercise no jurisdiction over these matters, 
and cannot be responsible if others fail in their duty. 

Let me now turn to another class of objections, arising out of our Colonial and 
foreign trade. “Again,” says your Lordship, “neither could this analogy be 
maintained with regard to trade between Canada and the mother country, or 
Canada and any other country. How then can you adopt a principle from which 
such large exceptions are to be made ? If you were to do so, you would be con- 
tinually on the borders of dispute and conflict ; the Assembly and the Executive, 
on the one hand, requiring a certain course to be pursued, while the Governor, 
on the other hand, would be as constantly declaring that it was a course he could 
not adopt; so that, instead of furnishing matter of content and harmony in 
these Provinces, you would be aflording new matter for dispute and discontent 
if you were to act upon this supposed analogy.” Now, my Lord, 1 feel it my duty 
to state, that you may take from any part you please to select, of England, 
Ireland, or Scotland, two hundred thousand persons, and among them you will 
not find a larger number than are to be found in Nova Scotia, well informed 
as to the degree of authority in matters of trade, which, for the good of the 
whole empire and the preservation of the advantages in which all are to partici- 
pate, it is necessary to confide to the care of the Sovereign and the wisdom of 
the Imperial Parliament. The great corporations of London, of Bristol, and of 
Liverpool, do not presume to interfere with these, except by petition and remon- 
strance, neither do we. Each of these cities has the right to levy small duties 
within their own limits, for matters of internal regulation, or to aid public 
improvements; and these rights they exercise, in common with us, when they 
do not contravene any British statutes necessary for the protection of the trade, 
of the empire. But, if it can be shown that a law bears unequally upon London 
or Halifax, and that a flagrant case of hardship exists ; or if the industry of any 
portion of the people, either in England or the Colonies is taxed, while no corre- 
sponding advantage is reaped by any other portion ; or that, if reaped, it is an 
unfair and illegitimate advantage, — an appeal is made to Parliament. We have 
hitherto been contented, although not directly represented in that Assembly, 
to abide the result of that appeal; or to pass bills, taking our chance of their 
being assented to in England. The same thing would occur, even if the Executive 
Council was responsible ; for, upon this point, there is no part of our population 
prepared to set up absurd or irrational claims. If Parliament should undertake 
to legislate directly against our interests ; to cut up our commerce, and prevent 
the growth of domestic industry; and, after fair notice and ample proof of 
injury, were to persist in such a course ; why then a state of things would arise, 
which similar policy produced elsewhere, in other times, and upon the results 
of which either responsible or irresponsible Councils would exercise but little 
influence. But, as political economists at home are every day becoming con- 
vinced that the more liberty they afford to the Colonist to conduct his commercial 
operations the greater will be his demand for British manufactures ; and as, under 
the guidance of this enlightened policy, the laws of trade and navigation are 
annually becoming less restrictive, it is not probable that difiiculties, which were 
never insuperable, will all of a sudden admit of no rational remedy ; or that the 
boundaries of Colonial and Imperial authority, now so well understood, and the 
recognition of which is so easily enforced, will often be called in question on 
either side. If the Colonists assert rights which do not belong to them, and persist 
in their contumacy, disturbing solemn treaties and setting acts of Parliament 
at naught ; why then they have broken the social compact: it is a case of rebellion 
and they must be put down. 

Let us reduce the difficulty to practice, for the purpose of illustration. Suppose 
that both branches of the Legislature pass a law by which a heavy duty is laid 
on British broadcloths, and those from the United States are admitted duty free ; 
and that the Executive Council, being responsible, advise the Lieutenant- 
Governor to assent to it. Such an absurd piece of bad faith as this could never 
be attempted in the lower Provinces ; for public opinion would never sanction 
any interference with the general laws not intended to remedy abuses, or that 
struck at Colonial without promoting British prosperity ; nor would any changes 
be popular which violated the fraternal comity by which British subjects every- 
where are bound to encourage and protect each other. But I have supposed the 
law passed and presented. The Governor would say in this case, as he now in- 
variably says — as your Lordship admits he must say, if urged to provoke a foreign 
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war: “Gentlemen, you are exceeding your powers. To legislate for your own 
advantage is one thing ; to legislate directly against your brethren at home, for 
the advantage of foreigners, is another. This bill must be either modified or 
rejected, or reserved for Her Majesty’s assent before it can go into operation.” 
If the parties urging it persisted, a dissolution might be tried ; and an appeal to 
British subjects, in a case where the Governor was clearly right and his advisers 
wrong, would never be made in vain ; particularly when aided by the Constitu- 
tional opposition, which, under a system of responsibility and manly competition, 
would exist in every Colony. But if it failed ; and such an almost impossible thing 
were upon the cards, as that a majority could be found in Nova Scotia to sustain 
such an act, or anything bearing a resemblance to it, then a case would have 
occurred for the interference of the Imperial authorities, who should say to us 
frankly: If you will come into unnatural and hostile collision, the weakest has 
the most to fear. 

Had your Lordship been as familiar with the mode of dealing with such subjects 
as most Colonists are who have watched the proceedings of Colonial Assemblies, 
you would have been satisfied that no danger was to be apprehended from violent 
collisions about matters of trade. When a new duty is proposed in Nova Scotia 
or a reduction suggested, the first question asked on all sides is. Will the proposi- 
tion violate the letter or does it even run counter to the spirit of the Imperial 
Acts? If it does, in eight cases out of ten, the person bringing the measure for- 
ward drops it, on being assured of the fact. In the ninth case, where a doubt 
exists as to the policy and wisdom of imperial legislation it is found, on inquiry, 
that the clause which seemed to press upon us, originated in a wide view over 
the whole field of commerce, which British statesmen, often better than others 
whose positions afford fewer advantages, arc enabled to take and that its repeal 
would inflict an injury and not confer a benefit. The tenth case is perhaps one 
in which the Imperial Parliament, either from haste, or prejudice, or insufficient 
information, has committed an error in political economy, or inflicted a wound 
upon Colonial without benefiting British industry. In this case (and they only 
occur once in a great while) no one ever dreams, that, as your Lordship expresses 
it, the Imperial Legislature is to be “overruled” by that of the colony. We 
never doubt but that an appeal to the good sense and the justice of our brethren 
over the water will be successful. A bill is passed, perhaps, to meet the difficulty ; 
and an explanation of the facts and reasoning in which it originated, is sent with 
it, in the form of an address to the throne, and in most cases is found to be 
successful. 

This is the mode at present. What reason is there to suppose that it would 
be much changed, if we had an Executive Council, whose powers and responsi- 
bilities did not extend to matters of general commerce, already provided for by 
Imperial legislation ? If we are so fond of violent conflicts and factious opposition, 
what hinders us from indulging our propensities now ? Shall we be less considerate 
the more kindly we are treated ? Shall we have less respect for Imperial legisla- 
tion, when we see that it leaves us the entire management of our domestic affairs 
and only deals with those great interests which transcend our authority and are 
beyond our control ? Suppose twelve Nova Scotians, who are not responsible to 
any authority under Heaven, are made accountable to the rest of their country- 
men, shall we have a man the more for forcible resistance than we have now — 
or a gun, a pike, a bomb, or a barrel of powder? 

I have thus, my Lord, gone over the arguments urged by your Lordship in 
the speech of the 3rd of June. I have omitted none that appear to me to have 
the slightest bearing upon the great question at issue, and 1 trust I have given 
to each a fair and satisfactory answer. I have written not only under a solemn 
sense of duty, but with a full assurance that sophistry, woven around this 
question, either on one side of the Atlantic or the other, would be torn to shreds 
in the conflict of acute and vigorous minds now engaged in its discussion. Had 
your Lordship, in announcing the decision of the Cabinet, forborne to state 
the reasons upon which that decision was founded, I might, like counsel at the 
bar under similar circumstances, have felt myself compelled to acquiesce in a 
judgment, neither the justice nor the policy of which I could fathom. But when 
the arguments were stated, and when I saw a question involving the peace and 
security of six extensive Provinces, and the freedom and happiness of a million 
and a half of British subjects, disposed of by a mode of reasoning which I knew 
to be deceptive and unsound, — ^when I saw, in fact, that the parties claiming. 

Dd2 
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their rights were to be turned out of court, with all the arguments and all the 
evidence on their side, 1 felt that to remain silent would be to deserve the social 
and political degradation which this unjust decision was to entail on my country- 
men and myself; to earn the Helot mark of exclusion from the blessings of that 
Constitutional freedom, which our forefathers struggled to bequeathe ; and which 
we should never cease to demand, as a patrimony that runs with our blood, 
and cannot be rightfully severed from our name. . . . 

Joseph Howe. 


CIX 

JOSEPH HOWE TO LORD JOHN RUSSELL 
[Trans. : Chisholm, op. cii.] 

My Lord, — The business of factious demagogues of all parties is to find fault 
with everything, to propose nothing practical, to oppose whatever is suggested, 
to misrepresent and to defame. The object of honest and rational politicians 
ought to be to understand each other — to deal frankly, abhorring concealment, 
that mistakes may not be made about facts, terms or intentions ; to deal fairly, 
giving credit for a desire to elicit truth, and a wish to weigh in a just balance 
both sides of every question. Having put before you such evidence as I hope 
will lead your Lordship's mind to the conclusion that the system by which the 
North American Colonies are at present governed, must be abandoned, it is not 
improbable that your Lordship may inquire what it is that we are desirous to 
substitute for that system ? The demand is a reasonable one. The party who seek 
this change are bound to prove that they have a safe and intelligible remedy for 
the evils of which they complain. If 1 cannot show your Lordship that, withi»ut 
endangering the authority of the mother country over her Provinces, weakening 
the constitutional powers of the Crown, or trenching on the high privileges and 
wide range of duty assigned to the Imperial Parliament, a better form of govern- 
ment than that which I am anxious to overturn— one more nearly conforming 
to the practice and spirit of the Constitution, as understood at home — to the 
wants and peculiar situation of these Colonics, and less repugnant to the feelings 
and prejudices of Englishmen everywhere, can be established, then I must quit 
the field of argument, and cannot complain if your Lordship adheres to your own 
opinions. 

From what has been already written, it will be seen that 1 leave to the Sove- 
reign, and to the Imperial Parliament, the uncontrolled authority over the 
military and naval force distributed over the Colonies; that 1 carefully abstain 
from trenching upon their right to bind the whole empire, by treaties and other 
diplomatic arrangements, with foreign states; or to regulate the trade of the 
Colonies with the mother country, and with each other. I yield to them also the 
same right of interference which they now exercise over Colonies and over English 
incorporated towns ; whenever a desperate case of factious usage of the powers 
confided, or some reason of state, affecting the preservation of peace and order, 
call for that interference. As the necessity of the case, the degree and nature 
of this interference, would always be fully discussed by all parties concerned, 1 
am not afraid of these great powers being often abused, particularly as the, 
temptations to use them would be much lessened if the internal administration 
were improved. 

The Colonial Secretary’s duties should be narrowed to a watchful supervision 
over each Colony, to see that the authority of the Crown was not impaired, and 
that Acts of Parliament and public treaties were honestly and firmly carried 
out; but he should have no right to appoint more than two or three oflicers in 
each Province, and none to intermeddle in any internal affair, so long as the 
Colonial Government was conducted without conflict with the Imperial Govern- 
ment and did not exceed the scope of its authority. This would give him enough 
to do, without heaping upon him duties so burdensome and various that they can 
not be discharged with honour by any man, however able ; nor with justice or safety 
to the millions whose interests they affect. His responsibility should be limited 
to the extent of his powers ; and as these would be familiar to every Englishman, 
exposure and punishment would not be diflicult, in case of ignorance, incapacity 
or neglect. 
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I have shown, in the illustration drawn from the city of Liverpool, that most 
Governors come out to Colonies so ignorant of their geography and topography, 
climate, productions, commerce, resources and wants; and above all, of the 
parties, passions and prejudices which divide them ; and of the character, talents 
and claims of the men by whom the population are influenced and led, that for 
the first six or twelve months they are like overgrown boys at school. It is equally 
clear, that while the business of government must move on, and the administra- 
tion commence from the day on which the new Governor arrives, the school- 
masters, from whom all his facts are derived — from whom he gathers his views 
of internal affairs, and his impressions, not only of different parties, but of in- 
dividuals in each party, — are the irresponsible Executive Councillors, whom the 
present system calls around him ; and who, possessed of such advantages, rarely 
fail, before he can by any possibility escape from their toils, to embroil him with 
the popular branch of the Legislature, and the mass of the people by whom it 
is sustained. 

Now let us suppose, that when a Governor arrives in Nova Scotia, he finds 
himself surrounded, not by this irresponsible Council, who represent nothing 
except the whims of his predecessors and the interests of a few families (so small 
in point of numbers, that but for the influence which office and the distribution 
of patronage give them, their relative weight in the country would be ridiculously 
diminutive), but by men who say to him: *'May it please your Excellency, there 
was a general election in this Province last month, or last year, or the year before 
last, and an administration was formed on the results of that election. We, who 
compose the Council, have ever since been steadily sustained by a majority of 
the commons and have reason to believe that our conduct and policy have been 
satisfactory to the country at large.” A Governor thus addressed, would feel that 
at all events he was surrounded by those who represented a majority of the 
population ; who possessed the confidence of an immense body of the electors, 
and who had been selected by the people who had the deepest interest in his 
success, to give him advice and to conduct the administration. If he had doubts 
on this point — if he had reason to believe that any factious combination had 
obtained office improperly, and wished to take the opinions of the country; 
or if the Executive Council sought to drive him into measures not sanctioned 
by the charter ; or exhibited a degree of grasping selfishness which was offensive 
and injurious, he could at once dissolve the Assembly and appeal to the people: 
who here, as in England, would relieve him from doubt and difficulty; and, 
fighting out the battle on the hustings, rebuke the Councillors if they were 
wrong. This would be a most important point gained in favour of the Governor ; 
for he is now the slave of an irresponsible Council, which he cannot shake off; 
and is bound to act by the advice of men, who, not being accountable for the 
advice they give, and having often much to gain and nothing to lose by giving 
bad advice, may get him into scrapes every month, and lay the blame on him. 
The Governors would, in fact, have the power of freeing themselves from thral- 
dom to the family compacts, which none of them can now escape by the exercise 
of any safe expedient known to our existing Constitutions, It will be seen, too, 
that by this system, whatever sections or small parties might think or say, the 
Governor could never, by any possibility, become, what British Governors have 
of late been everywhere, embroiled with the great body of the inhabitants over 
whom he was sent to preside. The Governor’s responsibility would also be 
narrowed to the care of the Queen’s prerogative, the conservation of treaties, 
the military defence, and the execution of the Imperial Acts ; the local adminis- 
tration being left in the hands of those who understand it, and who were responsi- 
ble. His position would then be analogous to that of the Sovereign — he could 
do no wrong in any matter of which the Colonial Legislature had the right to 
judge; but would be accountable to the Crown, if he betrayed the Imperial 
interests committed to his care. 

Executive Councillors now are either heads of departments, or members of 
the two branches who are generally favourable to the policy of these, and disposed 
to leave their emoluments intact. One or two persons, of more independent 
character, and slightly differing from the others upon a few points are sometimes 
admitted ; but a vast preponderance in favour of the views of the official compact, 
is always, as a matter of course, maintained. The heads of departments are 
always very well paid for their trouble in governing the country, by the enormous 
official salaries they receive ; their colleagues are either looking for office, or have 
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means of providing for their relatives and friends ; while, if it should so happen, 
that such a thing as a Colonial Executive Councillor can be found for any length 
of time, in office, who has not served himself or his friends, the title, and con- 
sciousness of possessing for life the right to approach and advise every Governor, 
and give a vote upon every important act of administration, without a possi- 
bility of being displaced or called to account for anything said or done, is no 
mean reward for the small amount of labour and time bestowed. Formerly, 
these people, in addition to other benefits, obtained for themselves and their 
friends immense tracts of crown land. This resource is now cut oiT, by the sub- 
stitution of sales for free grants; but, looking at the Executive Council, or 
Cabinet, as it exists in any of the North American Provinces at present, we find 
a small lot of individuals, responsible neither to the Queen, the Secretary of 
State, the Governor nor the people ; who owe their seats to neither, but to their 
relatives and friends through whose influence and intrigues they have been 
appointed ; and who, while they possess among them some of the best salaries 
and nearly all the patronage of the country, have a common interest in pro- 
moting extravagance, resisting economy, and keeping up the system exactly as 
it stands. It will be perceived, that such a body as this may continue to govern 
a Colony for centuries; like the Old Man of the Mountain, who got upon Sin- 
bad's back, ordinary exertions cannot shake it off. To understand more clearly 
how un-English, how anti-constitutional, how dangerous this body is, it is only 
necessary to contrast it with what it ought to resemble, but never does. In 
England, the government of the country is invariably carried on l)y some great 
political party, pledged to certain principles of foreign or domestic policy, which 
the people for the time approve ; but the cabinet in a Colony is an official party, 
who have the power for ever to keep themselves and their friends in oflice, and 
to keep all others out, even though nineteen out of every twenty of the f)opiila- 
tion are against them. What would the people of England say, if some twenty 
families, being in possession of the Treasury, Horse Guards, Admiralty, Colonial 
Office, had the power to exclude Whigs, Tories, and Hadicals ; to laugh at hostile 
votes in the Commons, and set the country at defiance; to defend each other 
against the crown and the people ; to cover ignorance, incapacity, corruption, and 
bad faith? Would they bear such a state of things for a week? And yet your 
Lordship seems to think that we should bear it, for an indefinite period, with 
patience. 

Now for this body I propose to substitute one sustained by at least a majority 
of the Electors ; whose general principles are known and approved ; wdioni the 
Governor may dismiss, wdienever they exceed their pow'ers; and who may be 
discharged by the people whenever they abuse them ; wdio, instead of laying the 
blame, when attacked, upon the Governor, or the Secretary of State, shall be 
bound, as in England, to stand up and defend, against all comers, every ai)point- 
ment made and every act done under their administration. One of the first results 
of this change would be to infuse into every department of the administration 
a sense of accountability, which is now nowhere found — to give a vigorous action 
to every vein and artery now exhibiting torpidity and languor — and to place 
around the Governor, and at the head of every department of public affairs, the 
ablest men the Colony could furnish ; men of energy and talent, instead of the 
brainless sumphs, to whom the task of counselling the Governor, or administering 
the affairs of an extensive department, is often committed under the present 
system. In England, whether Whigs, Tories or Radicals are in, the Queen is 
surrounded, and the public departments managed, by some of the ablest men 
the kingdom can produce. But suppose a mere official faction could exclude all 
these great parties from power, how long would the government possess the ad- 
vantage of superior abilities to guide it? Would it not at once fall far below the 
intellectual range which it now invariably maintains? 

But, it may be asked, would not the sudden introduction of this system work 
injustice to some who have taken offices, in the expectation of holding them for 
life ? Perhaps it might, but even if this were unavoidable, the interests of individuals 
should give way to the public good. The Boroughmongers had the same objec- 
tions to the Reform Act, recorders and town-clerks to that which cleansed the 
corporations. This, like all minor difficulties, might easily be provided for ; and 
I am sure that there are but few of those seeking to establish responsible govern- 
ment who desire to overturn even a bad system in a spirit of heartless vindic- 
tiveness. 
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The Colonies, having no hereditary peerage, the Legislative Council has been 
constructed to take its place. From the diiliculty of making it harmonize with 
the popular branch, some politicians in Lower Canada — and it was said that the 
Earl of Durham, at first, inclined to the opinion — thought it might be abolished. 
I think there is no necessity for this; first, because it would destroy the close 
resemblance which it is desirable to maintain between our Institutions and those 
of the mother country; and again, because a second legislative chamber, not 
entirely dependent upon popular favour, is useful to review measures and check 
undue haste or corruption in the popular branch. Besides, I see no difficulty 
in maintaining its independence, and yet removing from it the character of annual 
conflict with the representative body, by which it has been everywhere distin- 
guished. 

The main object of the Executive Council being the preservation of a system 
by which they enjoy honours, office and patronage, uncontrolled and un- 
influenced by the people ; and they having the nomination of Legislative Council- 
lors, of course, they have always selected a majority of those whose interests and 
opinions were their own, and who could help them to wrestle with, and fight 
ofl the popular branch. Hence the constant collision, and general outcry against 
the second chamber. The simply remedy for all this appears to be, to introduce 
the English practice : let the people be consulted in the formation of the Executive 
Council ; and then the appointments to the Legislative will be more in accordance 
with the public sentiment and general interest, than they are now. I should have 
no objection to the Legislative Councillors holding their seats for life, by which 
their independence of the Executive and of the people would be secured, provided 
they were chosen fairly by those to whom, from time to time, the constituency, 
as at home, entrusted the privilege; and not as they are now selected, to serve 
a particular purpose, and expressly to wrangle, rather than to harmonize with 
the popular branch. The House of Lords includes men selected by all the ad- 
ministrations which the people of Britain have called into power. The Houses of 
Lords, in the Colonies, have been created by all the administrations which the 
people never could influence or control. 

Some members of the second branch should, of course, have seats in the Execu- 
tive Council, because in that Chamber also, the acts and the policy of the govern- 
ment would require to be explained ; but here, as in England, though very desir- 
able, it would not be essential that the administration should always be sustained 
by a majority in the Upper House. 

One of the first effects of a change of system would be a decided improvement 
in the character of all the Colonial Assemblies. The great centre of political 
power and influence would in the Provinces, as at home, be the House of Com- 
mons. Towards that body the able, the industrious, the eloquent, and the 
wealthy, would press with ten times the ardour and unanimity which are now 
evinced ; because then, like its great prototype in Britain, it would be an open 
and fair arena, in which the choice spirits of the country would battle for a share 
111 its administration, a participation in its expenditure, and in the honour and 
influence which public employment confers. Now a bon vivant, who can enter- 
tain an aide-de-camp ; a good looking fellow, who dances with a Governor’s lady ; 
or a cunning one, who can wheedle a clerk or an under-secretary in Downing 
Street, may be called to take a part in governing a Province for the period of his 
natural life. Then, these disreputable and obscure channels of advancement 
would be closed; and the country would understand the reason, and feel the 
necessity for every such appointment; and the population would be driven to 
cultivate those qualities which dignify and adorn our nature rather than debase 
it. Now, any wily knave or subservient fool feels that his chance is as good 
as that of the most able and upright man in the Colony ; and far better if the latter 
attempts to pursue an independent course ; then, such people would be brought 
to their proper level, and made to win their honours fairly before they were 
worn. 

Another improvement would be the placing of the government of a Colony 
as it always is in England, in a majority in the Commons, watched, controlled, 
and yet aided by a constitutional opposition. Under the present system, the 
government of a colony is the opposition of the Commons and often presents 
in that body the most unseemly and ridiculous figure. Numberless instances 
might be given of this. The three Executive Councillors who sit in the Assembly 
of Nova Scotia have been resisting, in miserable minorities, on a dozen divisions 



408 gONSTITUTIONAL DOCUMENTS OF CANADA [1791- 

during the last two sessions, votes by which the Commons recorded a want of 
confidence in them and their party; and, in fact, the government, instead of 
taking the lead in public measures with the energy and ability which should 
belong to a government, cannot take a single step in the Assembly without the 
sanction of its opponents. Every emergency that arises and for which an ad- 
ministration ought to be secure of a majority, presents some absurd illustration 
of the system. When the border difficulties with the State of Maine occurred 
last winter, the Government of Nova Scotia had not the power to move a single 
man of the militia force (the laws having expired), or to vote a single shilling, 
until the majority came forward, as they always have done, in the most honour- 
able manner, and, casting aside all political differences, passed laws for embody- 
ing the militia, and granted £100,000 to carry on the war. But, will your Lord- 
ship believe, will it be credited -in England, that those who voted that money; 
who were responsible to their constituents for its expenditure, and without 
whose consent (for they formed two-thirds of the Commons) a shilling could not 
have been drawn, had not a single man in the local cabinet by whom it was to 
be spent, and by whom, in that trying emergency, the Governor would be 
advised? Nor are things better when the Legislature is not in session. In con- 
sequence of the establishment of steam navigation, a despatch was sent out this 
spring, after the House was prorogued, requiring the Governor of this Province 
to put the main roads in thorough repair. Of course he had no means to accom- 
plish the object, nor could his Executive Council guarantee that a single shilling 
thus expended would be replaced or that a vote of censure would not be passed 
upon him if he spent one; and to obviate the difficulty, they were seen con- 
sulting and endeavouring to propitiate the members of the majority, whose places, 
upon such terms, they were contented to occupy and to which, as far as I am 
concerned, if such humiliations are to be the penalty, they are heartily welcome. 

It has been objected to the mode proposed, that it would lead to the rotation 
of office, or extensive dismissals of subordinates, practised in the United States. 
But no person abhors that system more than myself, nor has it found any favour 
in the Colonies, where the British practice is preferred, of removing the heads of 
departments only. To those who are afraid of the turmoil and excitement that 
would be produced, it is only necessary to say, that if upon the large scale on 
which the principle is applied at home, there is no great inconvenience felt, how 
much less have we to fear where the population is not so dense, the competition 
not so active, nor the prizes so gigantic. A ministry that in England lasts two 
or three years is supposed to fulfil its mission; and a quadrennial bill is con- 
sidered unnecessary, because Parliament, on the average, seldom sits longer 
than three or four years. As, under a system of responsibility, the contest for 
power would be fought out here as it is in England, chiefly on the hustings; an 
administration would, therefore, last in Nova Scotia until the quadrennial bill 
was passed, for six years certainly — two years more than the Governor, unless 
specially continued, is expected to hold his appointment; and if it managed 
judiciously, there would be nothing to prevent it from holding the reins for twenty 
or thirty years. Of course, an Executive Council in the Colonies should not be 
expected to resign upon every incidental and unimportant question connected 
with the details of government ; but, whenever a fair and decisive vole, by which 
it was evident that they had lost the confidence of the country, was registered 
against them, they should either change their policy, strengthen their hands by 
the accession of popular talents and principles, or abandon their seats and 
assume the duties and responsibilities of opposition. If there was any doubt 
as to what the nature of such votes should be, the Parliamentary usage would be 
the guide on this as on all minor matters. 

One of the greatest evils of the present form of government is, that nothing 
like system or responsibility can be carried into any one branch of the public 
service. There are, exclusive of military and road commissions, nearly nine 
hundred offices to be filled, in the l^ovince of Nova Scotia alone; all essential 
to the administration of internal aiTairs, not one of them having anything to do 
with Imperial interests. And will it be believed in England, that the whole of 
this patronage is in the hands of a body whom the people can never displace? 
that the vast majority in the Commons have not the slightest influence in its 
distribution? while the greatest idiot who gives his silent and subservient vote 
in the minority, is certain of obtaining his reward? But the evil does not stop 
here. It is utterly impossible for the people either to bring to punishment or to 
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get rid of a single man of the whole nine hundred, if the local government chooses 
to protect him. 

Perhaps the most cruel injury that the system inflicts on the Colonists, arises 
from the manner in which they are compelled to conduct their internal improve- 
ments. This has been noticed by Lord Durham. But perhaps his Lordship did 
not fully comprehend the reasons which render the mode — however anomalous 
and injurious — in some degree acceptable to the constituency, in order that other 
evils may be prevented, which might be a great deal worse. It will be perceived 
that the nine hundred ofllces already referred to. are generally distributed by the 
irresponsible oflicial party in such a way as to Duy their peace or to strengthen 
their influence in the country. Let us see how this operates in practice. Suppose 
a county sends to the Assembly four representatives, all of whom support the 
local government; the patronage of that county is of course at their disposal, 
to strengthen their hands, and to keep down all opposition ; but should the whole 
be hostile to the compact, then it is used to foster opposition and create a party 
to displace them. If there is a division of sentiment among the members, those 
who support are always aided in mortifying and getting rid of those who attack 
the Government. Though but one of the four is an adherent of the compact, 
every man in the county knows, that his influence is worth much more than that 
of the other three ; that, while one can obtain any favour that he wants for a 
friend or partisan, the others cannot, unless by the barter of a corrupt vote or 
the sacriflce of principle, even obtain justice. Now, if besides these nine hundred 
ollices, about five hundred commissions for the expenditure of the surplus 
revenues of the country upon roads, bridges and internal improvements, were 
given over to be disposed of in the same way, the hands of the compact would 
be so much strengthened that it would be still more easy to create a party in a 
county, to endanger the scat of any member who ventured to give an independent 
vote. To obviate this risk, which was seen at an early period to menace the 
independence of the Commons, it was determined that the members from each 
county should recommend the commissioners for the expenditure of moneys 
within it ; and this, being acquiesced in by the Governors for some time before 
its political bearing was much regarded by the compact, has grown into usage 
which they have not ventured openly to attack ; although, as they still contend 
that the right of appointment is in the Executive they seldom fail to show their 
power and vent their feelings, by petty alterations almost every year. The 
advantages of this arrangement are that the majority of the constituency — and 
not the minority, as in every other case — distribute the patronage under this 
branch of expenditure ; and, as the members who name commissioners have a 
great deal of local knowledge, and are, moreover, responsible to the people, they 
can be called to account if they abuse this trust. But still, from the very nature 
of things, it is liable to abuse. Road commissions may be multiplied and sums 
unwisely expended to secure votes at the next election ; or to reward, not a good 
road maker but a zealous partisan. The Executive has not the control it would 
have if these men were selected by the Government ; and the legislative power, 
which should be used to unmask corruption, is sometimes abused to afford it 
shelter. The remedy which our compacts always suggest, like all their remedies 
for political discrepancies, aims at the extension of their own influence and the 
firmer establishment of their own power. They are loud, upon all occasions, in 
denouncing the corruption of the road system. The minority in the Assembly 
are eloquent on the same theme ; while, through the columns of some newspaper 
in their pay, they are always pouring forth complaints, that the roads are 
wretchedly bad and that they will never be better until the expenditure is placed 
in their hands. It will be perceived, however, that to follow their advice, would 
be to make what is admitted on all hands to have its evils, a great deal woree; 
because, if these nominations are taken from those who posesss local information, 
and given to men who have little or none, who will not be advised by those who 
have, and who can be called to account by no power known to the Constitution ; — 
besides a great deal more of blundering being the result, the partial responsibility, 
which now makes the system barely tolerable, would be entirely removed. 
Political partisans would still be rewarded; but, instead of all parties in the 
country sharing the patronage (for members of the minority, as well as of the 
majority, make these appointments), it would be confined only to those who 
supported the compact; and who, however imbecile, ignorant or corrupt, would 
then be, as every other officer in the Colony is now, independent of any description 
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of public control. If any doubt could be entertained as to whether the public 
would lose or gain by the change, evidence enough might be gathered ; for some 
of the vilest Jobs and most flagrant cases of mismanagement that disgrace the 
history of the road service in Nova Scotia, have been left as monuments of the 
ignorance or folly of the compact, whenever they have taken these matters into 
their own hands. 

But, make the Governor's advisers responsible to the Assembly, and the repre- 
sentatives would at once resign to them the management of such affairs. It 
would then be the business of the Executive, instead of leaving the road service 
to the extemporaneous zeal or corrupt management of individuals, to come 
prepared, at the commencement of each session, with a general review of the 
whole system ; and, supported by its majority, to suggest and carry a compre- 
hensive and intelligible scheme, embracing the whole of this service, accounting 
for the previous year's expenditure and appointments, and accepting the sug- 
gestions of members as to the plans of the current year. We should then have an 
Executive to which every commissioner would be directly accountable ; to which 
he could apply for instructions from January to December ; and which, being itself 
responsible, would be careful of its proceedings ; and yet, being more independent 
than individual members are in dealing with their own constituents, would be 
more firm and unyielding where it was right. This is the simple, and 1 am 
satisfled the only safe remedy for the abuses of the road system. To take the 
distribution of commissions from fifty men, possessed of much local knowledge 
and partially responsible, to give it to twelve others having less information and 
subject to no control, would be an act of madness. Fortunately, in this, as in 
all other cases, we have no occasion to seek for new theories, or try unsafe 
experiments; let us adopt the good old practices of our ancestors and of our 
brethren; let us ''keep the old paths," in which, while there is much facility, 
there is no danger. 

My Lord, there is an argument used against the introduction of Executive 
responsibility, by Sir Francis Head, which it may be well to notice, because it 
has been caught up by shallow thinkers every^where, and is often urged with an 
air of triumph, that, to those who look beyond the surface, is somewhat ridicu- 
lous. It is said, that if this principle had been in operation, Papineau and 
Mackenzie would have been ministers in the respective Provinces they disturbed ! 
But, do those who urge this objection ever stay to inquire whether, if there 
had been responsibility in the Canadas, either of these men could have assumed 
so much consequence as to be able to obstruct the operations of Government 
and to create a rebellion in a British Province? Nothing made a dictator tolerable 
in ancient Rome but a sense of common danger arising out of some unusual and 
disastrous posture of affairs, which rendered it necessary to confide to an in- 
dividual extraordinary' powers — to raise one man far above all others of his owm 
rank — to substitute his will for the ordinary routine of administration, and to 
make the words of his mouth the laws of the land. When the danger passed 
away, the dictator passed away with it. Power, no longer combined in one 
mighty stream, the eccentric violence of which, though useful might be destruc- 
tive, was distributed over the surface of society, and flowed again through a 
thousand small but well-established channels, everywhere stimulating and 
refreshing, but nowhere exciting alarm. In political warfare, this practice of 
the ancients has been followed by the moderns with good success. O’Connell in 
Ireland, and Papineau and Mackenzie in Canada grew into importance, from the 
apparent necessity which existed for large masses of men to bestow upon in- 
dividuals unlimited confidence, and invest them with extraordinary powers. 
I wish that the two latter, instead of provoking the maddest rebellions on record, 
had possessed the sound sense and consummate prudence which have marked 
every important step in the former’s extraordinary career. But, who believes, 
that if Ireland had had “justice” instead of having it to seek, that ever such a 
political phenomenon as the great agitator would have appeared to challenge 
our admiration and smite the oppressors with dismay? And who dreams that, 
but for the wretched system upheld in all the Colonies, and the entire absence 
of responsibility, by which faction or intrigue were made the only roads to 
power, either of the Canadian demagogues would ever have had an inducement, 
or been placed in a position to disturb the public peace ? I grant that even under 
the forms that I recommend, such men as Papineau and Mackenzie might have 
existed ; that they might have become conspicuous and influential ; and that it 
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is by no means improbable that they would have been Executive Councillors 
of their respective Provinces, advising the Governors and presiding over the 
administration of their internal affairs. But suppose they had ; would not even 
this have been better than two rebellions — ^the scenes at Windsor, St. Charles 
and St, Eustache — the frontier atrocities — and the expenditure of three million 
sterling, which will be the cost before the accounts are closed ? Does any man in 
his senses believe, if Mackenzie or Bidwell could have guided the internal policy 
and dispensed the local patronage according to the British mode, that either 
of them would have been so mad as to dream of turning Upper Canada into a 
Republic; when, even if they succeeded, they could only hope to be Governors 
for a few years, with powers very much more restricted and salaries not more 
ample than were theirs for life or as long as they preserved their majority? 
Possessed of honours and substantial power, (not made to feel that they who 
could most effectually serve the Crown, were excluded by a false system from 
its favour, that others less richly endowed might rise upon their ruins), would 
these men have madly rushed into rebellion with the chances before them of 
expatriation or of an ignominious death? 

You well know, my Lord, that rebels have become exceedingly scarce at home, 
since the system of letting the majority govern has become firmly established ; 
and yet they were as plentiful as blackberries in the good old times, when the 
sovereigns contended, as Sir Francis Head did lately, that they only were 
responsible. Turn back and you will find that they began to disappear altogether 
in England about 1688, and that every political change that makes the Executive 
more completely responsible to the Legislature and the Legislature to the 
country at large, renders the prospects of a new growth, “ small by degrees and 
beautifully less.” And yet, my Lord, who can assure us, that if the sovereigns 
had continued, as of old, alone responsible ; if hundreds of able men all running 
the same course of honourable ambition, had not been encouraged to watch and 
control each other ; and if the system of governing by the minority and not by 
the majority, and of excluding from power all who did not admire the mode, 
and quarrelled with the court, had existed down to the present day; — ^i^'ho, 
1 ask, will assure us, that Chatham and Fox, instead of being able ministers and 
loyal men, might not have been sturdy rebels? Who can say that even your 
Lordship, possessed of the strong attachment to liberty which distinguishes your 
family, might not, — despairing of all good government under such a system, — 
instead of using your influence to extend by peaceful improvements the happiness 
of the people, — be at this moment in the field at their head and struggling, 
sword in hand, to abate the power of the Crown? So long as the irresponsibility 
principle was maintained in Scotland, and the viceroys and a few bishops and 
courtiers engrossed the administration, there were such men as Hume and Lind- 
say, and such things as assembles in Glasgow, general tables in Edinburgh, and 
armed men in every part of that noble country, weakening the Government, 
and resisting the power of the Crown ; and up to the period when Lord Nor- 
manby assumed the government of Ireland and it became a principle of adminis- 
tration that the minority were no longer to control the majority and shut them 
out from all the walks of honourable ambition, what was the attitude in which 
Mr. O’Connell stood towards the Sovereign? Was it not one of continual menace 
and hostility, by which the latter was degraded and the former clothed with a 
dangerous importance? And what is his attitude now? Is it not that of a warm- 
hearted supporter of the Queen, whose smiles are no longer confined to a faction 
but shed over a nation, every man of which feels that he is free to obtain, if he 
has the ability and the good fortune to deserve, the highest honours in her power 
to bestow? Daniel O’Connell (and perhaps it may be said that his tail suggested 
a comparison) is no longer a political comet blazing towards the zenith and 
filling the terror-stricken beholders with apprehensions of danger and a sense of 
coming change; but a brilliant planet revolving in an orbit with the extent of 
which all are familiar, and reflecting back to the source of light and honour the 
beams which it is proud to share. Who any longer believes that O’Connell is 
to shake the empire and overturn the throne ? And who doubts, had he despaired 
of justice, but he too might have been a rebel ; and that the continued application 
to Ireland of the principles I denounce, would have revived the scenes and suffer- 
ings through which she passed in 1798? 

If, my Lord, in every one of the three great kingdoms from which the popula- 
tion of British America derive their origin, the evils of which we complain were 
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experienced and continued until the principles we claim as our birthright became 
firmly established, is it to be expected that we shall not endeavour to rid ourselves, 
by respectful argument and remonstrance, of what cost you open and violent 
resistance to put down? Gan an Englishman, an Irishman or a Scotchman, be 
made to believe, by passing a month upon the sea, that the most stirring periods 
of his history are but a cheat and a delusion ; that the scenes which he has been 
accustomed to tread with deep emotions are but mementoes of the folly, and not, 
as he once fondly believed, of the wisdom and courage of his ancestors ; that the 
principles of civil liberty, which from childhood he has been taught to cherish 
and to protect by forms of stringent responsibility, must, with the new light 
breaking in upon him on this side of the Atlantic, be cast aside as useless incum- 
brance? No, my Lord, it is madness to suppose that these men, so remarkable 
for carrying their national characteristics into every part of the world where 
they penetrate, shall lose the most honourable of them all, merely by passing 
’ from one part of the empire to another. Nor is it to be supposed that the Nova 
Scotians, New Brunswickers and Canadians — a race sprung from the generous 
admixture of the blood of the three foremost nations of the world — proud of 
their parentage and not unworthy of it, to whom every stirring period of British 
and Irish history, every great principle which they teach, every phrase of freedom 
to be gleaned from them, are as familiar as household words, can be in haste to 
forget what they learnt upon their parents* knees; what those they loved and 
honoured clung to with so much pride, and regarded as beyond all price. Those 
who expect them thus to belie their origin, or to disgrace it, may as soon hope 
to see the streams turn back upon their fountains. My Lord, my countrymen 
feel, as they have a right to feel, that the Atlantic, the great highway of com- 
munication with their brethren at home, should be no barrier to shut out the 
civil privileges and political rights, which more than anything else, make them 
proud of the connection ; and they feel also, that there is nothing in their ))resenl 
position or their past conduct to warrant such exclusion. Whatever impression 
may have been made by the wholesome satire^ wherewith one of my country- 
men has endeavoured to excite the others to still greater exertions; those who 
fancy that Nova Scotians are an inferior race to those who dwell uj)on the ancient 
homestead or that they will be contented with n less degree of freedom, know 
little of them. A country that a century ago was but a wilderness and is now 
studded with towns and villages, and intersected with roads, even though more 
might have been done under a better system, affords some evidence of industry. 
Nova Scotian ships, bearing the British flag into every quarter of the glob(s 
are some proofs of enterprise; and the success of the native author, to whom 
I have alluded, in the wide field of intellectual competition, more than contradicts 
the humorous exaggeration by which, wlule we are stimulated to higher efforts, 
others may be for a moment misled. If then our rigid to inherit the Constitution 
be clear; if our capacity to maintain and enjoy it cannot be questioned ; have we 
done anything to justify the alienation of ouV birthright? Many of the original 
settlers of this Province emigrated from the old Cokmies when they were in a 
slate of rebellion — not because they did not love freedom, but because they 
loved it under the old banner and the old forms; and many of their descendants 
have shed their blood, on land and sea, to defend the honour of the crown and 
the integrity of the empire. On some of the hardest fought fields of the Peninsula, 
my countrymen died in the front rank, with tlieir faces to the foe. The proudest 
naval trophy * of the last American war was brought by a Nova Scotian into the 
harbour of his native town; and the blood that flowed from Nelson’s death 
wound in the cockpit of the Victory mingled with that of a Nova Scotian stripling * 
beside him struck down in the same glorious fight. Am 1 not then justified, my 
Lord, in claiming for my countrymen that Constitution, which can be withheld 
from them by no plea but one unworthy of a British statesman — the tyrant’s 
plea of power? I know that 1 am; and I* feel also, that this is not the race that 
can be hoodwinked with sophistry, or made to submit to injustice without 
complaint. All suspicion of disloyalty we cast aside, as the product of ignorance 
or cupidity ; we seek for nothing more than British subjects are entitled to ; but 
we will be contented with nothing less. 

• 3am Slick by Judge Haliburton (gee (]hittick, Thomas C. Haliburion, Oolumbia University Prees, 

1924). „ 

• The American frigate Chesapeake^ captured off Boston by the Shannon, was brought into Halifax 
on June 6, 1813, by lieutenant, afterwards admiral sir Provo Wallis, a native of Nova Scotia. 

• Midshipman G. A. Westphal. 
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My Lord, it has been said, that if this system of responsibility were established, 
it would lead to a constant struggle for office and influence, which would be in- 
jurious to the habits of our population and corrupt the integrity of the public 
men. That it would lead to the former 1 admit; but that the latter would be 
a consequence I must take leave to deny, until it can be shown, that in any of 
the other employments of life, fair competition has that effect. Let the bar 
become the bar only of the minority, and how long would there be honour and 
safety in the profession ? Let the rich prizes to be won in commerce and flnance 
be confined to a mere fragment, instead of being open to the whole population ; 
and I doubt whether the same benefits, the same integrity, or the same satis- 
faction would grace the monopoly, that now spring from an open, fair and manly 
competition, by which, while individuals prosper, wealth and prosperity are 
gathered to the State. To be satisfied that this fair competition can with safety 
and the greatest advantage be carried into public as well as into private affairs, 
it is only necessary to contrast the example of England with that of any Con- 
tinental nation where the opposite system has been pursued. And if, in England, 
the struggle for influence and office has curbed corruption and produced examples 
of consistency and an adherence to principle extremely rare in other countries, 
and in none more so than in the Colonies, where the course pursued strikes at the 
very root of manly independence, why should we apprehend danger from its 
introduction or shrink from the peaceful rivalry it may occasion? But, my Lord, 
there is another view that ought to be taken of this question. Ought not British 
statesmen to ask themselves, is it wise to leave a million and a half of people, 
virtually excluded from all i)ariicipation in the honourable prizes of public life? 
There is not a weaver’s apprentice or a parish orphan in England, that does not 
feel that he may, if he has the talent, rise through every grade of office, municipal 
and national, to hold the reins of government and influence the destinies of a 
mighty empire. The Queen may be hostile, the Lords may chafe, but neither can 
prevent that weaver’s apprentice dr that parish orphan from becoming Prime 
Minister of England. Then look at the United States, in w^hich the son of a 
mechanic in the smallest town, of a squatter in the wildest forest, may contend, 
on equal terms, with the proudest, for any office in twenty-eight different States ; 
and having won as many as content him, may rise, through the national grades, 
to be President of the Union. There are no family compacts to exclude these 
aspirants ; no little knot of irresponsible and self-elected councillors, to whom 
it is necessary to sell their principles, and before whom the manliness of their 
nature must be prostrated, before they can advance. But, in the Colonies, where 
there are no prizes so splendid as these, is it wise or just to narrow the field and 
confine to little cliques of irresponsible politicians, what prizes there are? No, 
my Lord, it is neither just nor wise. Every poor boy in Nova Scotia (for we have 
the feelings of pride and ambition common to our nature) knows that he has the 
same right to the honours and emoluments of office as he would have if he lived 
in Britain or the United States ; and he feels, that while the great honours of the 
empire are almost beyond his reach, he ought to have a chance of dispensing 
the patronage and guiding the administration of his native country without any 
sacrifice of principle or diminution of self-respect. 

My Lord, I have done. If what has been written corrects any error into which 
your Lordship or others may have fallen, and communicates to some, either in 
Britain or the Colonies, information upon a subject not generally understood, 

1 shall be amply repaid. Your Lordship will perhaps pardon me for reminding 
you, that, in thus eschewing the anonymous and putting my name to an argu- 
ment in favour of Executive responsibility for the North American colonies, I am 
acting under a sense of deep responsibility myself. 1 well know that there is 
aot a press in the pay of any of the family compacts, that will not niisrepresent 
my motives and pervert my language; that there is not an over-paid and irre- 
i^ponsible official, from Fundy to the Ottawa, whose inextinguishable hostility 
I shall not have earned for the remainder of my life. The example of your Lord- 
ship will, however, help me to bear these burdens with patience. You have lived 
and prospered, and done the SUte good service, and yet thousands of corrupt 
boroughmongers and irresponsible corporators formerly misrepresented and 
hated you. Should I live to see the principles for which I contend, operating as 
beneficially over British North America, as those immortal acts, which provoked 
your Lordship’s enemies, do in the mother country, I shall be gratified by 
the reflection, that the patriotic and honourable men now contendmg for me 
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principles of the British Constitution, and by whose side, as an humble auxiliary, 
1 am proud to take my stand, whatever they may have suffered in the struggle, 
did not labour in vain. — I have the honour to be, with the highest respect, 
your Lordship’s humble admirer, and most obedient servant, 

Joseph Howe. 


CX 

AN ACT TO AMEND AN ACT OF THE LAST SESSION OF 
PARLIAMENT FOR MAKING TEMPORARY PROVISION 
FOR THE GOVERNMENT OF LOWER CANADA » 

(2 & 3 Victoria, c. 53.) 

17th August, 1839. 

Whereas, an Act was passed in the thirty-first year of the reign of his Majesty, 
3 I* King George the Third, intituled “ An Act® to repeal certain parts of an Act [)assed 
■ in the fourteenth year of his Majesty’s reign, intituled ‘An Act for making more 
effectual provision for the Government of the Province of Quebec in North 
America,’ and to make further provision for the Government of the said Province,” 
whereby among other things it was enacted that there should be within each of 
the Provinces of Upper Canada and Lower Canada respectively a Legislative 
Council and an Assembly, to be constituted in manner therein described, and 
with such powers and authorities as therein mentioned: And whereas an Act 
was passed in the last session of Parliament, intituled ” An Act* to make temporary 
Provision for the Government of Lower Canada,” whereby it was enacted that 
from the proclamation of the Act until the first day of November one thousand 
eight hundred and forty so much of the said Act of the thirty-first year of the 
reign of his Majesty, King George the Third, and of any other Act or Acts of 
Parliament, as provides for the Constitution or calling of a Legislative Council 
or Assembly for the Province of Lower Canada, or confers any powers or functions 
upon them or either of them should cease ; and by the said Act now in recital 
provision is made in the meantime for the appointment by his Majesty of a 
Special Council for the affairs of Lower Canada, and for the making of laws or 
ordinances for the Government of the said Pro\'incc by the Governor thereof, 
with the advice and consent of the majority of the Councillors present at any 
meeting of the Council: And whereas it is expedient that some of the provisions 
lastly-recited Act should be altered: Be it therefore enacted 
consistoS not Queen’s most Excellent Majesty, by and with the advice and consent of 

less than twenty the Lords Spiritual and Temporal, and Commons, in this present Parliament 

authority of the same, that the number of Councillors 
tnnsact^mte forming the Special Council in manner provided by the said Act passed in the 
eleven be last session of Parliament shall not be less than twenty, and that no business 
present shall be transacted at any meeting of the said Special Council at which there are 
not present at least eleven Councillors. 

11. And be it enacted that from and immediately after the passing of this 
Act so much of the said recited Act passed in the last Session of Parliament as 
9 Virt., cap*!*9, provides that no law or ordinance made by the Governor of the said Province 
preventing the of Lower Canada, with such advice and consent as therein mentioned, shall 
Dennanmttalw^ continue in force beyond the first day of November, one thousand eight hundred 
buSnS^pennao- ®od forty-two, unless continued by competent authority, shall be and the same 
entiawBtobe is hereby repealed: Provided always that every law or ordinance which by the 
terms and provisions thereof shall be made to continue in force after the said 
pSiammt day of November, one thousand eight hundred and forty-tw'o, shall be laid 
pievioiia to being before both Houses of Parliament within thirty days after a copy thereof shall 
oonfizmed. j^e received by one of her Majesty’s Principal Secretaries of States, under the 
provisions of the said Act of the last Session of Parliament, if Parliament shall 
be then sitting, or otherwise within thirty days after the then next meeting of 
Parliament; and no such law or ordinance shall be confirmed or declared to be 
left to its operation by her Majesty until such law or ordinance shall first liave 
been laid for thirty days before both Houses of Parliament, or in case either 
House of Parliament shall, within the said thirty days, address her Majesty to 
disallow any such law or ordinance. 

> This act was paaaed after the act of union was withdrawn in 1839 (see No. OXI, note), pending 
Poulett Thomaon^a r^rt on Canadian affairs. 

«No.LIV, *No.XOyi, 
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III. And be it enacted that from and immediately after the passing of this Repeal oft] 
Act so much of the said recited Act passed in the last Session of Parliament as 
provides that it shall not be lawful, by any such law or ordinance as therein ca^ 9 ,i^ 
mentioned to impose any tax, duty, rate, or impost, save only in so far as any hibibi^ to 
tax, duty, rate, or impost, which at the passing of that Act was payable within **®“’^**?' 
the said Province of Lower Canada, might be continued, shall be and the same ieWedh«cei 
is hereby repealed: Provided always that it shall not be lawful for the said for public^ 
Governor with such advice and consent as aforesaid, to make any law or ordinance ^5** 
imposing, or authorizing the imposition of any new tax, duty, rate, or impost, 

except for carrying into effect local improvements within the said Province of and such ts 
Lower Canada, or any district or other local division thereof, or for the establish- 
ment or maintenance of police, or other objects of municipal government, within 
any city or town or district or other local division of the said Province: Provided 
also that in every law or ordinance imposing or authorizing the imposition of 
any such new tax, duty, rate, or impost, provision shall be made for the levying, 
receipt, and appropriation thereof by such person or persons as shall be thereby 
appointed or designated for that purpose, but that no such new tax, rate, duty, 
or impost shall be levied by or made payable to the Receiver-General or any other 
public officer employed in the receipt of her Majesty’s ordinary revenue in the 
said Province; nor shall any such law or ordinance as aforesaid provide for the 
appropriation of any such new tax, duty, rate or impost by the said Governor, 
either with or without the advice of the Executive Council of the said Province, 
or by the Commissioners of her Majesty’s treasury, or by any other olTicer of 
the Crown employed in the receipt of her Majesty’s ordinary revenue. 

IV. And be it enacted that from and after the passing of this Act so much of of i 
the said recited Act passed in the last session of Parliament as provides that it 

shall not be lawful for any such law or ordinance as therein mentioned to repeal, cap. 9, pro 
suspend, or alter any provision of any Act of the Parliament of Great Britain, biting the 
or of the Parliament of the United Kingdom, or of any Act of the Legislature pa 
of Lower Canada, as then constituted, repealing or altering any such Act of ment; but 
Parliament, shall be and the same is hereby repealed: Provided always, that it ly tobei 
shall not be lawful for the said Governor, with such advice and consent as afore- , 

said, to make any law or ordinance altering or affecting the Temporal or Spiritual Spiritual ri 
rights of the Clergy of the United Church of England and Ireland, or of the of ^leeia 
Ministers of any other religious communion, or altering or affecting the tenure 
of land within the said Province of Lower Canada, or any part thereof, save 
so far as the tenure of land may be altered or affected by any law or ordinance 
which may be made by the said Governor, with such advice and consent as 
aforesaid, to provide for the extinction of any Seignorial rights and dues now 
vested in or claimed by the Ecclesiastics of the Seminary of Saint Sulpice at 
Montreal within the said Province, or to provide for the extinction of any Sei- 
gnorial rights and dues vested in or claimed by any other person or persons or 
body or bodies corporate or politic, within the Island of Montreal, or the island 
called Isle Jesus, within the said Province. 

V. And be it enacted that every law or ordinance to be made by the said 
Governor, with such advice and consent as aforesaid, shall, before the passing or 
enactment thereof, be published at length in the public Gazette of the said 
Province of Lower Canada. 

VI. And be it enacted that for the purposes of this Act the person authorized Deflnition 
to execute the Commission of Governor of the Province of Lower Canada shall 

be taken to be the Governor thereof, 

VII. And be it enacted that this Act may be amended or repealed by any 
Act to be passed during the present session of Parliament. 
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CXI 

LORD JOHN RUSSELL TO THE RIGHT HON. C. POULETT 
THOMSON 1 

[Trans. : Imperial Blue Books relating to Canada, vol. xiii.] 

Downing Street, 
7th September, 1839. 

Sir, — The Queen having been pleased to confide to you the Government of the 
British provinces in North America, I now transmit to you the various Com- 
missions under the Great Seal, which authorize you to assume and execute that 
ofnce. The intimate knowledge which, as one of Her Majesty's confidential 
advisers, you have acquired, of the progress of Canadian affairs during the last 
few years, and of the views of Her Majesty’s Government on that subject, 
relieves me from the necessity of entering on various explanations, which it 
would otherwise have been my duty to afford you. But it is fit that 1 should on 
the present occasion record for your guidance the intentions of the Ministers of 
the Crown on the principal topics of Canadian policy, on which you will be called, 
as the governor of those provinces, to co-operate with them. 

The Bill introduced into the House of Commons during the present session of 
Parliament, embodied, as you are aware, the results of deliberate reflection on 
the various suggestions contained in the reports of the Earl of Durham. The 
hope of passing that measure into a law before the Parliamentary recess was 
defeated by various circumstances which occurred, and especially by the intelli- 
gence which, in the commencement of the month of June reached us from the 
Lieutenant-Governor of Upper Canada, of the state of public opinion in that 
colony, as expressed by the resolutions of the Council and Assembly. We have 
never concealed from ourselves that the success of any plan for the settlement of 
Canadian affairs must depend on the concurrence and support of the provinces 
themselves. To learn their deliberate wishes, and to obtain their co-operation 
by frank and unreserved personal intercourse, will therefore be the first and most 
important of the duties which you will be called upon to perform. 

In our anxiety thus to consult, and as far as may be possible, to defer to 
public opinion in the Canadas on the subject of constitutional changes. Her 
Majesty’s Government must be understood as entertaining a very strong con- 
viction in favour of the policy of the measure which they have proposed for the 
adoption of Parliament. Attaching minor importance to the subordinate details 
of that Bill, we have found no suflicient reason for distrusting the principles on 
which it proceeds. These are — a legislative Union of the two provinces — a just 
regard to the claims of either province in adjusting the terms of that Union — 
the maintenance of the three estates of the provincial legislature, the settlement 
of a permanent civil list for securing the independence of the judges, and to the 
executive government that freedom of action which is necessary for the public 
good — ^and the establishment of a system of local government by representative 
bodies, freely elected in the various cities and rural districts. From any of these 
principles Her Majesty’s Government would be most reluctant to recede. After 
a full investigation of every other plan which has been suggested they have not 
been able to discover in any but this, the reasonable hope of a satisfactory settle- 
ment. It will, therefore, be your first duty to endeavour to obtain for that 
measure, such an assent in its general principles, and such a correction of its 
details, as may render it acceptable to the provinces, and productive of permanent 
advantage. There are various modes by which this object may be accomplished, 
and in giving an outline of them, Her Majesty has commanded me to express 
to you her reliance upon your judgment, to be formed upon the spot, as to the 
employment of such as may be most conducive to the contentment and advantage 
of her Canadian subjects. 

» The uDion of the two proTinceB was decided on as a result of Durham^s Report, In 1839 a bill for 
that purpose was introduce, but withdrawn by the government, owing to protest from Upp^Canao^ 
It can be read in PuUtc BiUa, 1839, vol. 1. The new governor-general, Oharles Poulett 
afterwards Lord Sydenham, was instructed to gather further information on Canadian wain ^ 
forward It to England. He landed at Quebec October 19, 1839, and bis work in Canada 111“®?™^!,“ 
the following documents, which also throw light on the growing changes in British colonial pohey • ^ 
Sydenham's rule in Canada see Shortt, Lord Sydenham (Oxford, 1936). 
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1. You may appoint, by authority of the executive, a certain number of 
persons of weight and experience, selected from each province, to frame articles 
of Union, to be afterwards proposed to the legislature of Upper Canada. 

2. You may assemble the legislature of Upper Canada, and propose to them 
the appointment of a certain number of Commissioners, to confer with others 
named by the special Council of Lower Canada. 

3. If you find that your overtures to the assembly of Upper Canada are not 
met in a fair, conciliatory, and reasonable spirit, you may proceed to dissolve 
the present assembly, and appeal to the sense of the inhabitants of the Province. 
But in the late unsettled state of the province, in the presence of repressed dis- 
affection, with the necessity of a second dissolution before the assembly of the 
united province can meet — this step must not be resorted to, without the gravest 
deliberation. 

In whatever method you may proceed. Her Majesty’s Government will expect 
to receive from you, founded on competent authority, such a plan of representa- 
tion, with a division into cities and districts, as may enable them to lay the 
scheme before Parliament with confidence in the data on which it has been 
formed, and in the justice of the general arrangement. 

I will not now argue on a further supposition, viz., that from difficulty of 
detail, or mutual disinclination, the plan of Union may be found altogether 
impracticable. Should you find, after all your efforts, that such is the result, 
you will lose no time in communicating to me, for Her Majesty’s information, 
the grounds of your opinion, and the nature of any alternative which may seem 
to you more conductive to the general good. 

But above all things, it is important to avoid unnecessary delay. The dis- 
cussion, which has already been protracted at the expense of so much evil, and 
still greater hazard to the interests of the Canadian provinces, and of this king- 
dom, cannot be too speedily brought to a close. Her Majesty’s Government will, 
therefore, anxiously await the result of your inquiries as to the state of public 
opinion in the Canadas respecting the proposed Union, and the terms on which 
in your opinion it should be effected. 1 earnestly trust that it may be received 
in this country by a period sufficiently early to enable us to communicate it to 
Parliament at the commencement, or soon after the commencement, of the session 
of 1840, and then to proceed at once with such measures as may be required to 
meet the exigencies of the case. 

The intelligence which has reached me from Upper Canada, makes it probable 
that you may be called upon for some explanation of the views of the Ministers 
of the Crown, on a question respecting which the Bill to which I have referred 
is necessarily silent. 1 allude to the nature and extent of the control which the 
popular branch of the united legislature will be admitted to exercise over the 
conduct of the executive government, and the continuance in the public service 
of its principal officers. But it is evidently impossible to reduce into the form 
of a positive enactment a constitutional principle of this nature. The importance 
of maintaining the utmost possible harmony between the policy of the legislature 
and of the executive government admits of no question, and it will of course 
be your anxious endeavour to call to your counsels and to employ in the public 
service those persons who, by their position and character, have obtained the 
general confidence and esteem of the inhabitants of the province.^ 

The military defence of the Canadas is another subject of common interest to 
both provinces, on which it is necessary that you should be apprized of the views 
of Her Majesty’s Government. In the correspondence between Lord Glenelg and 
Sir John Colborne, and especially in the despatches of the latter, you will find 
0 full discussion of the plans which have been devised for that purpose. Amongst 
them is a scheme for extended lorUlications, to be erected and maintained at an 
expense, wbicb it is not evident wiW be compensated by any equivalent advantage. 
For the present, at least, notwithstanding the delerence so justly due to the 
opinions of that distinguished Officer, the Ministers of the Crown cannot recom- 
mend the adoption of this scehme. On the other hand, the plan suggested 
this country and sanctioned by Sir John Colborne, of creating military settle- 
ments on the frontier, on the principle of veteran battalions, appears to me 
Ministers of the Crown as at once the most effective and the most wonomicai 
plan of defence which could be pursued. Measures will be taken, with the least 
possible delay, for carrying it into effect ; and in the meantime you will discourage 

» Of. No. oxx. 
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and prevent, as far as may be compatible with the public safety, either the aug- 
mentation, or the continuance on foot of the volunteers, or the sedentary corps, 
which were embodied during the last winter as a reinforcement to the regular 
army. On all subjects of this nature, however, you will consult Sir Richard 
Jackson,^ whose judgment and military knowledge will be of the greatest service 
to you. 

The only topic which it remains to notice, as affecting the two Canadian 
provinces alike, is that of raising an emigration fund from the proceeds of the 
sales of the Crown lands. Unfortunately, the very elaborate report communicated 
to me by Lord Durham on this subject, serves but to confirm, and to place in 
a still clearer light, the difllculties by which, as we were previously aware, the 
promotion of this most important object is obstructed. Such is the extent of 
land alienated, and so inconsiderable the proportion which still remains vested 
in the Crown, that the hope of rendering any effectual aid to emigration by the 
sale of such lands, cannot at present be reasonably entertained. The necessary 
preliminary to the introduction of any such system, would be the resumption 
of the large tracts of land held by grantees in a barren and unprofitable state. 
This could be effected only by the imposition of a tax on uncleared land, and by 
enactments for the collection of that tax, to insure the due execution of the 
law. In the Lower Province there exists, at the present time, no authority by 
which such a tax could be imposed. In the Upper Province it is hardly to be 
expected that, in the present state of affairs, the difliculties which encompass 
the subject will be effectually overcome. Amongst the benefits to be anticipated 
from the union of the provinces, it is not the least important that the united 
legislature would be able to act upon subjects of this nature with a great com- 
parative freedom from the undue bias of local interests, and with a large view 
to the permanent improvement of the provinces. 

Such being the principal subjects of common interest to the two provinces, 
to which your attention will be immediately called, I have next to notice those 
which will relate exclusively to the province of Lower Canada. 

The Act ^ which has been passed in the last session of Parliament, in amend- 
ment of the Act of the first year of Her Majesty’s reign, providing for the tem- 
porary administration of the Government of Lower Canada, will relieve you 
and the Special Council from many of the impediments by which your immediate 
predecessor has been encountered in the attempt to promote the internal interests 
of the province. Sir John Colborne’s despatches,* and especially that of the 15th 
of March, 1839, have pointed out very clearly many objects of great public 
utility, which he was unable to advance, in consequence of the restrictions under 
which the legislative powers confided to him and to the Special Council were 
exercised. To these your attention will of course be given. Much as the suspension 
of constitutional government in Lower Canada is to be regretted, it will not 
be without a very considerable compensation, if, during the interval, arrange- 
ments should be maturely and wisely made for securing to the people at large 
the benefit of those social institutions from which, in former times, the thoughts 
of the local legislature were diverted, by the controversies which then agitated 
the provincial society. 

The establishment of Municipal Institutions for the management of all local 
affairs, will be among the most important of the subjects to which your attention 
will be called. On this subject I would refer you to the report of the Earl of 
Durham, and the Appendix marked C., by which it is accompanied. Although 
the commissioners whom his Lordship appointed to investigate the question 
were unable, from the shortness of the time, to submit to him any conclusive 
recommendations respecting it, the information which they collected will prove 
of much advantage to you. On the importance of such institutions 1 need not 
enlarge. Your acquaintance with the system of municipal government in this 
country, will point out to you that there is no mode in which local affairs can 
be so properly administered, and that they form, at the same time, the most 
appropriate and effectual means of training the great body of the people to the 
higher branches of legislation. 

The promotion of education among all classes of the people will also engage 
your earnest attention. On this subject I can add nothing to the information 

^ Sir Eicbard Downes Jaokson, oommaad6P>in-Qhlef of the forces. * See No. OX. 

* These dlq)atches are in Imperial Blue Bookt rekuing to Canada and in British PaHiamentary 
Papers^ 1839, vol. zzxii; 1840, vol. zxzi. 
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afforded by the reports of the Earl of Gosford, and his colleagues, and of the Earl 
of Durham. It will afford Her Majesty's Government the most sincere satisfaction 
to co-operate with you in any measures which you may adopt for the furtherance 
of this important object. 

In any view which can now be taken of the affairs of British North America, 
it is obvious that those of Upper Canada must occupy a very prominent place. 

1 am persuaded that the zeal for the public good, and the superiority to con- 
siderations of a nature merely personal, by which the present Lieutenant- 
Governor has been distinguished during his long career of public service, will 
obviate the risk of any dissatisfaction being entertained by him, if you should 
llnd it necessary, for a time, to assume in person the administration of the govern- 
ment of Upper Canada, and during that period, to supersede him in the discharge 
of his functions. In the prosecution, therefore, of your endeavour to obtain as 
much agreement as possible in the plan to be hereafter submitted to the Imperial 
Parliament, you will not hesitate to repair to Toronto. When there, you would, of 
course, avail yourself of the experience which Sir George Arthur has acquired, 
and of the assistance which he will have both the ability and the disposition to 
afford you. 

The first topic which will engage your attention in Upper Canada is the 
present financial state of the province. This has been most elaborately explained 
in the Lieutenant-Governor’s recent despatches. Embarrassing as the immediate 
state of the question is, it is yet gratifying to learn from those communications, 
that the difficulties in which the provincial treasury is involved, originate in 
causes which do not affect the wealth or the ultimate resources of the province. 
Having undertaking great internal improvements, especially those of the Welland 
and Ridcau canals, with inadequate resources, the works have been very im- 
fectly completed, and the returns are absorbed in a succession of repairs, which 
would not have been required if the canals had been originally formed with a 
greater command of capital. These wbrks having also been effected by borrowed 
money, the loans have been raised at a higher rate of interest than would have 
been required if the credit of the province had not been diminished by the absorp- 
tion of its revenues in such undertakings. Further, it appears that the provincial 
treasury might have been recruited with no perceptible addition to the public 
burdens, if it had been possible to increase, to a moderate extent, the duties of 
import on goods introduced for consumption. But, under the combined influence 
of these causes, the expenditure has at length far exceeded the receipt ; and some 
measures for reinstating the provincial treasury in a secure condition have become 
indispensable. 

Her Majesty’s Government willingly acknowledge the great advantage 
which will arise from extending to Upper Canada such aid as the revenue 
of Great Britain could afford, consistently with a due regard to the interest 
of this kingdom, and of the other members of the empire at large. This is, how- 
ever, a subject for distinct consideration. For the present I shall confine my 
attention to the remedial measures adopted by the local legislature in their last 
session. 

Of these, the first was the raising a loan by Government debentures, which 
was sanctioned by a Bill, entitled “An Act to afford further facilities to negotiate 
debentures for the completion of certain works.” 

This Bill was reserved for the signification of Her Majesty’s pleasure, and has 
been confirmed by the Queen in Council. 

The second financial measure of the year was the enactment of a Bill, authori- 
zing the issue of treasury notes to the amount of £250,000 sterling, for £1 each. 
This Bill has also been reserved for the signification of Her Majesty’s pleasure. 
I regret to state that Her Majesty cannot be advised to confirm it. The issue 
of such an amount of small inconvertible paper money, as a resource for sustain- 
ing the public credit, is not to be justified even by the present exigency of public 
affairs. The effect of the measure on the currency and monetary transactions 
of Upper Canada, and on the value of private property throughout the province, 
inust be such as to counterbalance any advantage which could be obtained from 
this temporary relief. If the credit of the country can be made available to 
sustain for a time the transactions of the local treasury in a less hazardous and 
objectionable form, you will accede to any plan of that nature. It is only as a 
temporary expedient that any such resource will be requisite ; and it is of great 
importance to the future welfare of the province, that the scheme devised to 

E e 2 
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meei the pressure of the passing day should not be such as to preclude the early 
return to a more salutary course of flnancial operations. 

A third measure of the same general character has been adopted by the local 
legislature, to provide for the indemnity of the sufferers by hostile incursions 
from the United States. The Bill for this purpose, entitled “An Act to ascertain 
and provide for the payment of all just claims arising from the late rebellion 
and invasions of this province,** has also been reserved for the signification of 
Her Majesty*s pleasure. 1 fear that Her Majesty's assent to this Bill, in its present 
form, cannot be given. The objection is not to the measure itself, in the propriety 
of which Her Majesty's Government entirely concur ; but we think it impossible 
to advise the Queen to assent to an Act, which, if so sanctioned, would, by the 
terms of the preamble, convey a pledge from Her Majesty that the charge of 
this indemnity should be ultimately borne by the British treasury. The principle 
involved in this declaration is of too much importance to be thus incidentally 
recognised, even supposing it to be right that it should be admitted at all. 
Neither could Her Majesty properly affirm, in so solemn a manner, her acqui- 
escence in this claim on the revenue of this country, unless it had been previously 
sanctioned by Parliament, — a sanction which has not been, and which could not 
hitherto have been, obtained. If a similar Bill should be passed, with the omission 
of the preamble, you will readily concur in the enactment of it.^ 

The Legislature of Upper Canada have also passed a Bill, which has in like 
manner been reserved, for settling a civil list on Her Majesty in exchange for the 
Crown revenues of the province. It is with sincere regret that I am compelled 
to announce that this is also a measure from which, in its present form, the 
assent of the Crown must be withheld. The effect of it is to exclude from the 
protection of the grant the clergy, who at present derive their maintenance from 
the Crown revenue, and of whom the great majority have resorted to Upper 
Canada on the assurance that their stipends would be thus secured to them. 
Now as this charge has been lawfully fixed upon the Crown revenue, and as the 
Crown has no other resource from which it could be paid, it is impossible to 
accept the proposed civil list on such terms. Anxious as Her Majesty’s Govern- 
ment are to defer to the representatives of the people of Upper Canada in all 
matters connected with the internal government of that province, they cannot 
consent to a measure which would practically involve a violation of the pledged 
faith of the Crown. We cannot decline the obligation of maintaining the rights 
of the clergy in question ; and I can only express my hope that the local legisla- 
ture may concur with the Ministers of the Crown as to the propriety of re- 
enacting this Bill, with the addition of the charge necessary for the maintenance 
of those rights. The burthen will cease with the lives of the present incumbents, 
and is now in the course of a progressive diminution. 

The last of the reserved Bills of the late Session has reference to the long con- 
troverted subject of the clergy reserves. To this Bill the Royal assent could not 
have lawfully been given, until it had been laid for 30 days before either House 
of Parliament. It was not until the 15th August that I received from the Lieu- 
tenant-Governor the document necessary to enable me to fulfil the requisition 
of the Constitutional Act of 1791. It was, therefore, impossible that the Bill 
should be finally enacted by the Queen in Council until after the commencement 
of the Parliamentary Session of 1840. But had this difficulty not arisen, there 
were other motives which would have effectually prevented the acceptance of 
this measure by Her Majesty. Parliament delegated to the local legislature the 
right of appropriating the clergy reserves, and the effect of the Bill is to retransfer 
this duty from the local legislature to Parliament, with a particular restriction. 

I am advised by the law officers of the Crown that this is an unconstitutional 
proceeding. It is certainly unusual and inconvenient. Her Majesty cannot 
assume that Parliament will accept this delegated office, and if it should not be 
so accepted the confirmation of the Bill would be productive of serious prejudice, 
and of no substantial advantage. It would postpone indefinitely the settlement 
of a question which it much concerns the welfare of the provinces to bring to 
a close ; besides 1 cannot admit that there exist in this country greater facilities 
than in Upper Canada for the adjustment of this controversy ; on the contrary, 
the provincial legislature will bring to the decision of it an extent of accurate 
information as to the wants and general opinions of society in that country, in 

The legidature of Canada pamed an act in its first session dealing with rebellion loesea as far as the 
old province of Upper Canada w'as concerned. For Lower Canada, see No. CZLVII. 
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which Parliament is unavoidably deflcicnt. For all these reasons Her Majesty 
will decline to give her assent to this Bill.^ 

I have thus adverted to the principal topics which will engage your attention 
as Governor-General of British North America, in reference to the two Canadas, 
omitting many minor questions which will form the subject of future corre- 
spondence, and passing by for the present all that relates to the affairs of New 
Brunswick, Nova Scotia, and Prince Edward Island. I reserve these for con- 
sideration hereafter. 

Finally, 1 am commanded to direct that in all the provinces of British North 
America you will inculcate upon the minds of The Queen’s subjects Her Majesty’s 
fixed determination to maintain the connexion now subsisting between them and 
the United Kingdom, and to exercise the high authority with which She has been 
invested by the favour of Divine Providence, for the promotion of their happiness 
and the security of her dominions. 

I have, etc., 

(Signed) .1. Russell. 


CXII 

RUSSELL TO POULETT THOMSON 

[Trans. : Imperial Blue Books relating to Canada^ vol. xiii.] 

Downing Street, 
im October, 1839. 
Sir, 

It appears from Sir George Arthur’s despatches that you may encounter much 
difficulty in subduing the excitement which prevails on the question of what is 
called “ Responsible Government.” I have to instruct you, however, to refuse 
any explanation which may be construed to imply an acquiescence in the petitions 
and addresses upon this subject. I cannot better commence this despatch than 
by a reference to the resolutions of both houses of Parliament, of the 28th April 
and 9th May, in the year 1837. 

The Assembly of Lower Canada having repeatedly pressed this point, Her 
Majesty’s confidential advisers at that period thought it necessary not only 
to explain their views in the communications of the Secretary of State, but 
expressly called for the opinion of Parliament on the subject. The Crown and 
the two houses of Lords and Commons having thus decisively pronounced a 
judgment upon the question, you will consider yourself precluded from entertain- 
ing any proposition on the subject. 

It does not appear, indeed, that any very definite meaning is generally agreed 
upon by those who call themselves the advocates of this principle, but its very 
vagueness is a source of delusion, and if at all encouraged, would prove the cause 
of embarrassment and danger. 

The constitution of England, after long struggles and alternate success, has 
settled into a form of government in which the prerogative of the Crown is un- 
disputed, but is never exercised without advice. Hence the exercise only is 
<piestioned, and however the use of the authority may be condemned, the 
authority itself remains untouched. 

This is the practical solution of a great problem, the result of a contest which 
from 1640 to 1690 shook the monarchy, and disturbed the peace of the country. 

But if we seek to apply such a practice to a colony, we shall at once find 
ourselves at fault. The power for which a minister is responsible in England, 
is not his own power, but the power of the Crown, of which he is for the time the 
organ. It is obvious that the executive councillor of a colony is in a situation 
totally different. The Governor under whom he serves receives his orders from 
the Grown of England. But can the colonial council be the advisers of the Crown 
of England ? Evidently not, for the Crown has other advisers, for the same func- 
tions, and with superior authority. 

It may happen, therefore, that the Governor receives at one and the same 
time instructions from the Queen, and advice from his executive council, totally 
at variance with each other. If he is to obey his instructions from England, 

'In 1863 the British parliament recognized that the parliament of Canada had the right to settle tlie 
question of the clergy reseryes, provided that respect was given to all vested interests. In 1864 the 
Lanadian parliament finally dealt with the problem by legislation (see No. 0LVI)« 
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the parallel of constitutional responsibility entirely fails ; if, on the other hand, 
he is to follow the advice of his council, he is no longer a subordinate oflicer, but 
an independent sovereign. 

There are some cases in which the force of these objections is so manifest, 
that those who at first made no distinction between the constitution of the 
United Kingdom, and that of the colonies, admit their strength. I allude to 
the questions of foreign war, and international relations, whether of trade or 
diplomacy. It is now said that internal government is alone intended. 

But there are some cases of internal government, in which the honour of the 
Crown or the faith of Parliament, or the safety of the state, are so seriously 
involved, that it would not be possible for Her Majesty to delegate her authority 
to a ministry in a colony. 

I will put for illustration some of the cases which have occurred in that very 
province where the petition for a responsible executive first arose — I mean Lower 
Canada. 

During the time when a large majority of the assembly of Lower Canada 
followed M. Papineau as their leader, it was obviously the aim of that gentleman 
to discourage all who did their duty to the Crown within the province, and to 
deter all who should resort to Canada with British habits and feelings from with- 
out. I need not say that it would have been impossible for any minister to support, 
in the Parliament of the United Kingdom, the measures which a ministry, headed 
by M. Papineau, would have imposed upon the Governor of Lower Canada; 
British ofRcers punished for doing their duty; British emigrants defrauded of 
their property; British merchants discouraged in their lawful pursuits — ^would 
have loudly appealed to Parliament against the Canadian ministry, and would 
have demanded protection. 

Let us suppose the Assembly as then constituted, to have been sitting when 
Sir John Colborne suspended two of the judges. Would any councillor, possessing 
the confldence of the Assembly, have made himself responsible for such an act? 
And yet the very safety of the province depended on its adoption. Nay, the very 
orders of which your Excellency is yourself the bearer, respecting Messrs. Bedard 
and Panet, would never be adopted, or put in execution by a ministry depending 
for existence on a majority led by M. Papineau. 

Nor can anyone take upon himself to say that such cases will not again occur. 
The principle once sanctioned, no one can say how soon its application might 
be dangerous, or even dishonourable, while all will agree that to recall the power 
thus conceded would be impossible. 

While I thus see insuperable objections to the adoption of the principle as 
it has been stated, I see little or none to the practical views of colonial govern- 
ment recommended by Lord Durham, as I understand them. The Queen’s 
Government have no desire to thwart the representative assemblies of British 
North America in their measures of reform and improvement. They have no 
wish to make those provinces the resource for patronage at home. They arc 
earnestly intent on giving to the talent and character of leading persons in the 
colonies, advantages similar to those which talent and character, employed in 
the public service, obtain in the United Kingdom. Her Majesty has no desire 
to maintain any system of policy among her North American subjects which 
opinion condemns. In receiving the Queen’s commands, therefore, to protest 
against any declaration at variance with the honour of the Crown, and the unity 
of the empire, you are at the same time instructed to announce Her Majesty’s 
gracious intention to look to the affectionate attachment of her people in North 
America, as the best security for permanent dominion. 

It is necessary for this purpose that no official misconduct should be screened 
by Her Majesty’s representative in the provinces; and that no private interests 
should be allowed to compete with the general good. 

Your Excellency is fully in possession of the principles which have guided Her 
Majesty’s advisers on this subject; and you must be aware that there is no 
surer way of earning the approbation of The Queen, than by maintaining the 
harmony of the executive with the legislative authorities. 

While I have thus cautioned you against any declaration from which dangerous 
consequences might hereafter flow, and instructed you as to the general line 
of your conduct, it may be said that 1 have not drawn any specifle line beyond 
which the power of the Governor on the one hand, and the privileges of the 
Assembly on the other, ought not to extend. But this must be the case in any 
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mixed government. Every political constitution in which different bodies share 
the supreme power, is only enabled to exist by the forbearance of those among 
whom this power is distributed. In this respect the example of England may 
well be imitated. The sovereign using the prerogative of the Crown to the utmost 
extent, and the House of Commons exerting its power of the purse, to carry all 
its resolutions into immediate effect, would produce confusion in the country 
in less than a twelve-month. So in a colony: the Governor thwarting 
every legitimate proposition of the Assembly; and the Assembly continually 
recurring to its power of refusing supplies, can but disturb all political relations, 
embarrass trade, and retard the prosperity of the people. Each must exercise 
a wise moderation. The Governor must only oppose the wishes of the Assem- 
bly where the honour of the Crown, or the interests of the empire are deeply 
concerned ; and the Assembly must be ready to modify some of its measures for 
the sake of harmony, and from a reverent attachment to the authority of Great 
Britain. 

I have, etc., 

(Signed) J. Russell. 


CXIII 

RUSSELL TO POULETT THOMSON 
[Trans. : Imperial Blue Books relating to Canada, vol. xiii.] 

Downing Street, 

mh October, 1839. 
Sir, 

1 am desirous of directing your attention to the tenure on which public ofUces 
in the gift of the Crown appear to be. held throughout the British Colonies. I find 
that the governor himself and every person serving under him are appointed 
during the royal pleasure, but with this important difference. The Governor’s 
commission is, in fact, revoked whenever the interests of the public service are 
supposed to require such a change in the administration of local affairs. But the 
commissions of all other public officers are very rarely indeed recalled, except 
for positive misconduct. 1 cannot learn that during the present or the two last 
reigns, a single instance has occurred of a change in the subordinate colonial 
officers, except in cases of death or resignation, incapacity or misconduct. This 
system of converting a tenure at pleasure into a tenure for life, originated pro- 
bably in the practice, which formerly prevailed, of selecting all the higher class 
of colonial functionaries from persons who, at the time of their appointment, 
were resident in this country ; and, amongst other motives which afforded such 
persons a virtual security for the continued possession of their places, it was 
not the least considerable, that, except on those terms, they were unwilling to 
incur the risk and expense of transferring their residence to remote, and often 
to unhealthy climates. But the habit which has obtained of late years of prefer- 
ring, as far as possible, for places of trust in the colonies, persons resident there, 
has taken away the strongest motive which could thus be alleged in favour of 
a practice to which there are many objections of the greatest weight. It is time, 
therefore, that a different course should be followed, and the object of my present 
communication is to announce to you the rules which will be hereafter obser\'^ed 
on this subject in the province of Lower Canada. 

You will understand, and will cause it to be made generally known, that here- 
after the tenure of colonial offices held during Her Majesty’s pleasure, will not 
be regarded as equivalent to a tenure during good behaviour ; but that not only 
will such officers be called upon to retire from the public service as often as any 
sufficient motives of public policy may suggest the expediency of that measure, 
but that a change in the person of the governor will be considered as a sufficient 
reason for any alterations which his successor may deem it expedient to make 
in the list of public functionaries, subject of course to the future confirmation 
of the sovereign. 

These remarks do not extend to judicial offices, nor are they meant to apply 
to places which are altogether ministerial, and which do not devolve upon the 
holders of them duties, in the right discharge of which the character and policy 
of the government are directly involved. They are intended to apply rather to 
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the heads of departments than to persons serving as clerks or in similar capacities 
under them. Neither do they extend to officers in the service of the Lords Com- 
missioners of the Treasury. The functionaries who will be chiefly, though not 
exclusively, affected by them, are the Colonial Secretary, the Treasurer, or 
Receiver-General, the Surveyor-General, the Attorney and Solicitor-General, 
the Sheriff or Provost Marshal, and other ofllcers, who, under different designa- 
tions from these are entrusted with the same or similar duties. To this list must 
also be added the members of the council, especially in those colonies in which 
the Legislative and Executive Councils are distinct bodies. 

The application of these rules to ofllcers to be hereafter appointed will be 
attended with no practical difllculty. It may not be equally easy to enforce 
them in the case of existing officers, and especially of those who may have left 
this country for the express purpose of accepting the offices they at present fill. 
Every reasonable indulgence must be shown for the expectations which such 
persons have been encouraged to form. But even in these instances it will be 
necessary that the right bf enforcing these regulations should be distinctly main- 
tained in practice, as well as in theory, as often as the public good may clearly 
demand the enforcement of them. It may not be unadvisable to compensate 
any such officers for their disappointment, even by pecuniary grants, when it 
may appear unjust to dispense with their services without such an indemnity. 

I have, etc., 

(Signed) J. Russell. 


CXIV 

POULETT THOMSON TO RUSSELL 
[Trans.: Imperial Blue Books relating to Canada, 1839-40, vol. xii.] 

Government House, Montreal, 
ISth November, 1839. 

My Lord, 

I have the honour to inform your Lordship, that having summoned the Special 
Council by proclamation to meet on Monday, the 1 1 th instant, I then submitted 
to them the question of the re-union of the two provinces of Upper and Lower 
Canada, and solicited their opinion respecting it. 

On Thursday, the 14th instant, I received from that body the address of which, 
and of my answer, I have the honour to enclose copies ; and I likewise transmit 
an extract from the journals, from which your Lordship will learn their pro- 
ceedings. 

I beg your Lordship to remark, that the members composing the Special 
Council remain the same as during the administration of my predecessor. It 
may be necessary hereafter, in the exercise of my discretion, to make some 
alterations, with a view to increase the efficiency of that body ; but 1 felt, that 
as the opinions of Her Majesty’s Government in regard to the union are well 
known, it was extremely desirable that I should, if possible, submit the con- 
sideration of that important question to a Council in whose selection I had myself 
had no voice. 

It appeared to me that to secure due weight in the mother country to the 
judgment of a body so constituted, it was indispensable to avoid even the possi- 
bility of an imputation that I had selected for its members those only whose 
opinions coincided with my own. 

I had moreover every reason to believe, from the motives which guided my 
predecessor in his choice, that the Council contains a very fair representation of 
the state of feeling in the different districts of the province. 

For these reasons 1 determined on making no alteration whatever; and it is 
with great satisfaction that 1 can now refer to the opinions of this body adopted 
almost unanimously. Their views as to the urgency of the union, and the 
advantages likely to result from it to the province, are set forth in their address 
in terms so forcible as to leave me nothing to say with reference to their opinion. 
But I must add, that it is my decided conviction, grounded upon such other 
opportunities as I have enjoyed since my arrival in this country of ascertaining 
the state of public feeling, that the speedy adoption of that measure by Parlia- 
ment is indispensable to the future peace and prosperity of this province. 
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All parties look with extreme dissatisfaction at the present state of govern- 
ment. Those of British origin, attached by feeling and education to a constitu- 
tional form of Government, although they acquiesced at the time in the establish- 
ment of arbitrary power, as a refuge from a yet worse despotism, submit with 
impatience to its continuance, and regret the loss, through no fault of their own, 
of what they consider as their birthright. Those of the French Canadians who 
remained loyal to their Sovereign and true to British connexion share the same 
feelings. Whilst among those who are less well-affected or more easily deceived, 
the suspension of all constitutional rights affords to reckless and unprincipled 
agitators a constant topic of excitement. 

All parties, therefore, without exception, demand a change. On the nature 
of that change there exists undoubtedly some difference of opinion. 

In a country so lately convulsed, and where passions are still so much excited, 
extreme opinions cannot but exist ; and accordingly, while some persons advocate 
an immediate return to the former constitution of this province, others propose 
either the entire exclusion from political privileges of all of French origin, or the 
partial dismemberment of the province, with the view of conferring on one portion 
a representative system, while maintaining in the other a despotism. 

I have observed, however, that the advocates of these widely different opinions 
have generally admitted them to be their aspirations, rather than measures which 
could practically be adopted, and have been unable to suggest any course except 
the union, by which that at which they aim, namely, constitutional government 
for themselves, could be permanently and safely established. There exists, too, 
even amongst these persons, a strong and prevailing desire that the Imperial 
Legislature should take the settlement of Canadian affairs at once into its own 
hands rather than that it should be delayed by a reference to individual opinions, 
or to the schemes which may be put forward by different sections of local parties. 

The large majority, however, of those whose opinions I have had the oppor- 
tunity of learning, both of British and French origin, and of those, too, whose 
character and station entitle them to the greatest authority, advocate warmly 
the establishment of the union, and that upon terms of perfect fairness, not 
merely to the two provinces, but to the two races within this province. Of the 
extent to which this feeling, with regard to the upper province is carried, your 
Lordship will And a most conclusive proof in the resolution of the Special Council 
respecting the debt of Upper Canada. By this resolution a large sum, owing by 
that province on account of public works of a general nature, is proposed to be 
charged on the joint revenues of the United Province. Upon other details of the 
arrangement the same feeling prevails. It would be, however, useless for me to 
trouble your Lordship with respect to them, until 1 have had the opportunity 
of ascertaining the views and opinions entertained by the people of Upper 
Canada. If, however, as I trust, the principle of re-union should meet with 
their assent, I am of opinion that it can only be in consequence of demands of 
an unwarrantable character upon their part, that difficulty will arise in settling 
the principal terms. 

I have, etc., 

(Signed C. Poulett Thomson. 


ENCLOSURE 1 

To his Excellency the Right Honourable Charles Poulett Thomson, one of Her 
Majesty’s most Honourable Privy Council, Governor-General of British North 
America, and Captain-General, and Governor-in-Chief, in and over the Pro- 
vinces of Lower Canada and Upper Canada, Nova Scotia, New Brunswick, and 
the Island of Prince Edward, and Vice-Admiral of the same. 

May it please your Excellency, 

We, Her Majesty’s dutiful and loyal subjects, the Special Council for the 
affairs of Lower Canada, at a meeting convened by your Excellency, under the 
authority and in pursuance of the statute in this behalf provided, beg leave 
respectfully to return to your Excellency our thanks for your considerate care 
of the interests of this province, in having called our attention to Her Majesty’s 
gracious message to both Houses of the Imperial Parliament, relative to the 
reunion of the provinces of Upper and Lower Canada, upon which important 
subject your Excellency has been pleased to desire the opinion of the Special 
Council. 
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In conformity with the desire of your Excellency, we have applied our 
deliberate consideration to the various complex interests and objects involved 
in the measure of reuniting the two provinces, and we most heartily express our 
humble gratitude to Her Majesty, for having granted her high sanction to a 
measure, which from our local knowledge and the experience we have had of 
the government of these provinces, and of their past and present political state, 
we deem to be essential to their future peace and welfare, and for the good, con- 
stitutional, and eflicient government of them, under the protecting care and 
authority of Her Majesty, and the adoption of which we are intimately convinced 
has become, of indispensable and urgent necessity. 

In considering this contemplated measure, we have directed our attention to 
a few of the more prominent and important provisions, fit, as we conceive, 
to be embraced in it; and the views entertained by us on them, as well as on 
the measure itself, we have embodied in certain resolutions, which we have now the 
honour humbly to submit to your Excellency, as containing our opinion on the 
important subject, respecting which it has pleased your Excellency to consult us. 

(Signed) J. Stuart, Chairman. 

Special Council, Montreal, 
lAlh November, 1839. 


ENCLOSURE II 

Special Council, 

Wednesday, IZlh November, 1839. 

Resolved — That under existing circumstances, in order to provide adequately 
for the peace and tranquillity, and the good, constitutional, and efficient govern- 
ment of the provinces of Upper and Lower Canada, the reunion of these provinces 
under one legislature, in the opinion of this Council, has become of indispensable 
and urgent necessity. 

Resolved — ^That the declared determination of Her Majesty, conveyed in Her 
gracious message to Parliament to reunite the provinces of Upper and Lower 
Canada, is in accordance with the opinion entertained by this Council, and 
receives their humble and ready acquiescence. 

Resolved — That among the principal enactments, which, in the opinion of 
this Council, ought to make part of the Imperial Act for reuniting the provinces, 
it is expedient and desirable that a suitable civil list should be provided for 
securing the independence of the judges, and maintaining the executive govern- 
ment in the exercise of its necessary and indispensable functions. 

Resolved — That regard being had to the nature of the public debt of Upper 
Canada, and the objects for which principally it was contracted, namely, the 
improvement of internal communications, alike useful and beneficial for both 
provinces, it would be just and reasonable, in the opinion of this Council, that 
such part of said debt, as has been contracted for this object, and not for defraying 
expenses of a local nature, should be chargeable on the revenues of both provinces. 

Resolved — That the adjustment and settlement of the terms of the reunion 
of the two provinces, may, in the opinion of this Council, with all confidence be 
submitted to the wisdom and justice of the Imperial Parliament, under the full 
assurance that provisions of the nature of those already mentioned, as well as 
such others as the measure of reunion may require, will receive due consideration. 

Resolved — That in the opinion of this Council, it is most expedient with 
a view to the security of Her Majesty’s North American provinces, and the 
speedy cessation of the enormous expense now incurred by the parent state for 
the defence of Upper and Lower Canada, that the present temporary legislature 
of this province should, as soon as practicable, be succeeded by a permanent 
legislature, in which the people of these two provinces may be adequately repre- 
sented, and their constitutional rights exercised and maintained. 
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CXV 

POULETT THOMSON TO A FRIEND 

[Trans.: G. Poulett Scrope, Memoir of the Life ofihe RU Honourable Charles, 

Lord Sydenham (2nd edn., London, 1844.] 

Toronto, November 20th and December 8th, 1839. 

I have succeeded in Lower Canada in far less time and with greater ease than 
I could have expected from Sir John Colborne'^s account to me of the state of 
feeling, especially in his own. council. The fact is, that his council ran riot, and 
did not know how to proceed. I have given them my opinion strongly, at the 
same time that I expressed my willingness to hear and give due weight to theirs. 
This course has shortened business (for there is a strong wish to be guided by the 
Home Government), and produced unanimity. So far, therefore, as the Lower 
Province is concerned, 1 look upon the Union as settled. The decision, too, 1 
have reason to know, gives the greatest satisfaction to the Province generally, 
and nearly all are prepared to accept the measure, if it can be carried through 
Parliament, with the utmost cordiality. The fact is, that all parties there are 
dead-sick of the present state of things, and desire a return to Constitutional 
Government. Of course the extremes have their different crotchets for arriving 
at this end. The ultra-French desire an immediate return to the old Constitu- 
tion. The ultra-British the disfranchisement of the French Canadians. But even 
they have been satisfied, I believe, by a little management and a good deal of 
firmness, that both were equally out of the question, and have now joined with 
the great mass who hold the middle opinion in favour of the Union measure. The 
“Ganadien” and the “ Montreal Herald** lie down together upon this point. In 
short, the unanimity is wonderful. 

I have now the Upper Province to deal with, which will, I fear, be a more 
dilficult matter. But 1 do not despair ; and certainly, so far as all the real interests ^ 
of the country are concerned, the Union is far more necessary to Upper Canada 
than to the other. If it were possible, the best thing for Lower Canada would be 
a despotism for ten years more ; for, in truth the people are not yet fit for the 
higher class of self-government — scarcely indeed, at present, for any description 
of it; and by carrying oneself the measures which a House of Assembly will 
probably never carry, one might gradually fit them for both, and at all events, 
leave them an amount of good institutions which the United Legislature, when 
it came, could not destroy. But in Upper Canada the case, as it appears to me, 
is widely different. The state of things here is far worse than I had expected. 
The country is split into factions animated with the most deadly hatred to each 
other. The people have got into the habit of talking so much of separation, that 
they begin to believe in it. The Constitutional party is as bad or worse than the 
other, in spite of all their professions of loyalty. The finances are more deranged 
than we believed even in England. The deficit, £75,000 a year, more than equal 
to the income. All public works suspended. Emigration going on fast from the 
province. Every man’s property worth only half what it was. When I look to 
the state of Government, and to the departmental administration of the province, 
instead of being surprised at the condition in which 1 find it, I am only astonished 
it has been endured so long. I know that, much as 1 dislike Yankee institutions 
and rule, I would not have fought against them, which thousands of these poor 
fellows, whom the Compact call rebels, did, if it were only to keep up such a 
Government as they got. The excitement upon “Responsible Government** is 
great. Not that I believe the people understand what they are clamouring for 
by that word; but that they feel the extreme uneasiness of their situation, 
owing to the financial embarrassments, and hate the dominant party in the 
Government with intense hatred. I do not wonder at the cry for Responsible 
Government, when I see how things have been managed. 

Then the Assembly is such a House 1 Split into half a dozen different parties. 
The Government having none — and no one man to depend on I Think of a House 
in which half the members hold places, yet in which the Government does not 
command a single vote; in which the placemen generally vote against the 
Executive ; and where there is no one to defend the Government when attacked, 
or to state the opinion or views of the Governor 1 How, with a popular assembly, 
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Government is to be conducted under such circumstances is a riddle to me. 1 am 
now more than ever satisfled that the Union affords the only chance of putting 
an end to the factions that distract the country ; the only means of recruiting its 
finances by persuading Great Britain to help the Upper Canada Exchequer; 
the only means by which the present abominable system of government can be 
broken up^ and a strong and powerful administration, both departmental and 
executive, be formed. And unless the people will assent to the general outline 
of it, and Parliament will then carry the details, upon which they would never 
agree, with a high hand, the province is lost. From all that I can hear or see, 
1 would not give a year’s purchase for our hold of it, if some great stroke is 
not given which shall turn men’s thoughts from the channel in which they now 
run, and give a fresh impetus to public works, emigration, and the practical 
improvement of the country’s resources. 

It is indeed a pity to see this province in such a state. It is the finest country 
I ever knew, even what I have seen of it in a circle of thirty or forty miles from 
here ; and by the accounts 1 receive the upper part is even superior. Lower Canada 
is not to be named in comparison. The climate, the soil, the water-power, and 
facilities of transport, finer than anything in North America. 

Whether in their present state of violent excitement I shall be able to persuade 
the people to come to reasonable terms, I cannot venture to say ; but I am sure 
it is the last and only chance. After having brought — and — to think that the 
French Canadians ought to have their full share of the representation, I shall 
not despair of anything. But what I hear, and have as yet seen, of the House 
of Assembly, is not encouraging. If they are not willing, howev’^er, I shall appeal 
to the people without hesitation ; for the state of things admits of no delay, and 
no half measures. 


CXVl 

POULETT THOMSON’S MESSAGE TO LEGISLATURE OF UPPER 

CANADA 

[Trans.: Christie, op. o//., vol. v.] 

December 7th, 1839. 

In pursuance of the intention expressed in his speech from the throne, the 
Governor General desires now to bring under the consideration of the House of 
Assembly, the subject of the re-union of this Province with Lower Canada, recom- 
mended by Her Majesty in her gracious message to both Houses of Parliament 
on the third of May last. 

For several years the condition of the Canadas has occupied a large portion 
of the attention of Parliament. That they should be contented and prosperous — 
that the lies which bind them to the parent state should be strengthened — 
that their administration should be conducted in accordance with the wishes of 
the people, is the ardent desire of every British statesman — and the experience 
of the last few years amply testifies that the Imperial Parliament has been sparing 
neither of the time it has devoted to the investigation of their afTairs, nor of the 
expenditure it has sanctioned for their protection. 

The events which have marked the recent history of Lower Canada, are so 
familiar to the House of Assembly, that it is unnecessary for the Governor 
General further to allude to them. There, the constitution is suspended, but 
the powers of the Government are inadequate to permit of the enactment of 
such permanent laws as are required for the benefit of the people. 

Within this Province the finances are deranged — public improvements are 
suspended — private enterprise is checked — the tide of emigration so essential 
to the prosperity of the country and to the British connexion, has ceased to flow-— 
while by many, the general system of Government is declared to be unsatis- 
factory. 

After the most attentive and anxious consideration of the state of these 
Provinces, and the difficulties under which they respectively labour. Her 
Majesty’s advisers came to the conclusion, that by their re-union alone could 
those difficulties be removed. During the last session of the Imperial Legislature 
they indeed refrained from pressing immediate legislation, but their hesitation 
proceeded from no doubt as to the measure or its necessity. It arose solely to 
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ascertain more fully the opinions of the Legislature of Upper Canada, and to 
collect information from which the details might be rendered more satisfactory 
to the people of both Provinces. 

The time then is now arrived beyond which a settlement cannot be postponed. 
In Lower Canada it is indispensable to afford a safe and practicable return to 
a constitutional government, and so far as the feelings of the inhabitants can 
be there ascertained, the measure of the re-union meets with approbation. 

In Upper Canada it is no less necessary, to enable the Province to meet her 
financial embarrassments, and to proceed in the development of her natural 
resources. There are evidently no means in this Province of fulfilling the pecuniary 
obligations which have been contracted, but by a great increase in the local 
revenues. But so long as Lower Canada remains under her present form of 
Government, neither Province possesses any power over the only source from 
which that increase can be drawn. Nor even, were it possible to restore a repre- 
sentative constitution to Lower Canada, unaccompanied by the union, would 
the position of this Province be much improved ; since past experience has shown 
the difTiculty of procuring assent to any alteration of the customs laws suggested 
from hence. 

This Province has engaged in undertakings, which reflect the highest honour 
on the enterprise and industry of her inhabitants. The public works which she 
has completed or commenced, have been conceived in a spirit worthy of a success- 
ful result. But additional means are indispensable to avert the ruin of some, and 
secure the completion of others. Nor will that alone sufticc ; Lower Canada holds 
the key to all those improvements. Without her co-operation, the navigation 
for which nature has done so much and for which this Province has so deeply 
burihened itself, must remain incomplete, and a barrier be opposed to the 
development of those great natural resources which the hand of Providence has 
so lavishly bestowed on this country. 

With a view to remove all those difliculties : to relieve the financial embarrass- 
ments of Upper Canada: to enable her to complete her public works and develop 
her agricultural capabilities: to restore constitutional government to Lower 
Canada: to establish a firm, impartial, and vigorous government for both; and 
to unite the people within them in one common feeling of attachment to British 
institutions and British connexion, the union is desired by Her Majesty’s Govern- 
ment; and that measure alone, if based upon just principles, appears adequate to 
the occasion. 

Those principles, in the opinion of Her Majesty’s advisers, are, a just regard 
to the claims of either Province in adjusting the terms of the union — the main- 
tenance of the three estates of the Provincial Legislature; — the settlement of 
a permanent civil list for securing the independence of the judges and to the 
executive government that freedom of action which is necessary for the public 
good, and the establishment of a system of local government adapted to the wants 
of the people. 

It was with great satisfaction then that Her Majesty’s Government learnt 
that upon the question of the union itself the House of Assembly had pronounced 
their decided judgment during their last session ; and it will only remain for the 
Governor General now to invite their assent to the terms upon which it is sought 
to be effected. Their decision was indeed accompanied by recommendations to 
which the government could not agree; but the Governor General entertains no 
doubt that, under the altered circumstances, they will no more be renewed. It 
will be for the Imperial Parliament, guided by their intimate knowledge of con- 
stitutional law, and, free from the bias of local feelings and interests, to arrange 
the details of the measure. 

The first of the terms of re-union, to which the Governor General desires the 
assent of the House of Assembly, is equal representation of each Province in the 
united legislature. Considering the amount of the population of Lower Canada, 
this proposition might seem to place that Province in a less favourable position 
than Upper Canada; but, under the circumstances in which this Province is 
placed, with the increasing population to be expected from immi^ation, and 
having regard to the commercial and agricultural enterprise of its inhabitants, 
an equal apportionment of representation appears desirable. 

The second stipulation to be made is the grant of a suflicient civil list. The 
propriety of render ing the judicial bench independent alike of the Executive 
and the Legislature, and of the furnishing the means of carrying on the 
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indispensable services of the government admits of no question, and has been 
affirmed by the Parliament of Upper Canada in the acts passed by them for 
effecting those objects. In determining the amount of the civil list, the House 
of Assembly may be assured that the salaries and expenses to be paid from it 
will be calculated by Her Majesty’s Government with a strict regard to economy 
and the state of the provincial finances. 

Thirdly, the Governor General is prepared to recommend to Parliament, that 
so much of the existing debt of Upper Canada, as has been contracted for public 
works of a general nature, should, after the union, be charged on the joint 
revenue of the United Province. Adverting to the nature of the works for which 
this debt was contracted, and the advantage which must result from them to 
Lower Canada, it is not unjust that that Province should bear a proportion of 
their expenses. 

On these principles, the Governor General is of opinion that a re-union of the 
two Provinces may be effected — equitable and satisfactory in its terms, and 
beneficial in its results to all classes. He submits them to the consideration of 
the House of Assembly, in the full conviction of their importance, and in the hope 
that they will receive the assent of that House. Fortified by the expression of 
their opinion. Her Majesty’s Government and Parliament will be able at once 
to apply themselves to the full development of the scheme, and to the considera- 
tion of the provisions by which it may be carried into effect with the greatest 
advantage to the people of both Provinces. 

If in the course of their proceedings, the House of Assembly should desire any 
information which it is in the power of the Governor General to afford, they 
will find him ready and anxious to communicate with them frankly and fully, 
and to aid, by all the means in his power, that settlement on which he firmly 
believes that the future prosperity and advancement of these Colonies mainly 
depend. 


CXVII 

POULETT THOMSON TO A FRIEND 
[Trans. : Scrope, op. ciL] 

December 12 th, 1839. 

I am not a bit afraid of the responsible government cry. I have already done 
much to put it down in its inadmissible sense; namely, the demand that the 
council shall be responsible to the assembly, and that the governor shall take 
their advice, and be bound by it. In fact, this demand has been made much 
more for the people than by them. And 1 have not met with anyone who has not 
at once admitted the absurdity of claiming to put the council over the head of 
the governor. It is but fair, too, to say that every thing has in past times been 
done by the different governors to excite the feelings of the people on this ques- 
tion. First, the executive council has generally been composed of the persons 
most obnoxious to the majority of the assembly. And next, the governor has 
taken extreme care to make every act of his own go forth to the public on the 
responsibility of the executive council. So the people have been carefully taught 
to believe that the governor is nobody, and the executive council the real power, 
and that by the governor himself. At the same time they have seen that power 
placed in the hands of their opponents. Under such a system it is not to be 
wondered at if our argument founded on the responsibility of the governor to 
the home government falls to the ground. I have told the people plainly that, 
as I cannot get rid of my responsibility to the home government, I will place 
no responsibility on the council ; that they are a council for the governor to con- 
sult, but no more. And I have yet met with no “responsible government’’ man 
who was not satisfied with the doctrine. In fact there is no other theory which 
has common sense. Either the governor is the sovereign or the minister. If the 
first, he may have ministers, but he cannot be responsible to the government 
at home, and all colonial government becomes impossible. He must therefore 
be the minister, in which case he cannot be under the control of men in the 
colony. 
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CXVIII 

RESOLUTIONS OF LEGISLATIVE COUNCIL OF UPPER CANADA ^ 
[Trans. : Imperial Blue Books relating to Canada, vol. xii.] 

December 14, 1839. 

Resolved, 1 — ^That the events which have lately marked the history of Lower 
Canada — the consequent necessity for a suspension of her constitution, and the 
inadequacy of the powers of Government existing there, for the enactment of 
permanent laws, such as are required for the benefit of the people, present a state 
of public affairs in the sister Province, deeply to be deplored by this house, as 
well from a disinterested anxiety for the welfare of a people so nearly connected 
with Upper Canada, as in consideration of the injurious consequences resulting 
to this community, from a continuance of the unsettled political condition of 
the Lower Province. 

Resolved, 2 — That the present derangement of the finances of Upper Canada — 
the total suspension of her public improvements — the paralysed condition of 
private enterprise — the cessation of immigration, and the apparent impossibility 
of the removal of these evils, without the united efforts of both the Canadian 
Provinces — make the adoption of some great measure necessary, which will 
restore prosperity to the Canadas, and renew confldence at home and abroad in 
the stability of their political institutions. 

Resolved, 3 — ^That considering the hopelessness arising from past experience, 
and from a view of the political condition of Lower Canada, of ever realizing, in 
separate legislatures, the unity of feeling or action in measures affecting equally 
the interests of both provinces, on which the prosperity or safety of either may 
essentially depend, a re-union of the Provinces of Upper and Lower Canada has, 
in the opinion of this house, become indispensable for the restoration of good 
government within these colonies, and for the preservation of their institutions 
in connexion with the parent state. 

Resolved, 4 — That for these urgent reasons, the assent of this house be expressed 
to the enactment of the important measure of re-union of the Provinces of 
Upper and Lower Canada, recommended by Her Majesty to both Houses of 
Parliament, and to the houses of the Provincial Legislature by His Excellency 
the Governor General ; and that such assent, on the part of this house, be given 
on the following terms: 

First — ^That there be an equal representation of each Province in the United 
Legislature. 

Secondly — That a sufficient permanent civil list be granted to Her Majesty, 
to enable Her Majesty to render the judicial bench independent alike of executive 
power and popular influence, and to carry on the indispensable services of 
government. 

Thirdly — ^That the public debt of this Province, contracted for public works 
of a general nature, shall, after the union, be charged on the joint revenue of the 
united Province. 

Resolved, 5 — That in yielding this ready concurrence to the measure of the 
re-union of the provinces, strongly reconunended by Her Majesty, the Legislative 
Council of Upper Canada rely upon the wisdom and justice of their most gracious 
Sovereign, and of Her Majesty’s Parliament, for devising the details of the plan 
of re-union, and for the establishment of such a system of government in the 
united Province, as will tend to the development of its natural resources, and 
enable it, with the blessing of Divine Providence to pursue steadily, and free 
from distractions by which the country has lately been divided, the course of 
prosperity and happiness, which the best interests of the people of Canada, 
and of the empire, alike require not to be longer impeded. 

* These resolutioiis were carried by a ‘large majority’. They were sent to England with the docu- 
nient which follows in an explanatory dispatch from Thomson. 
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CXIX 

RESOLUTIONS OF THE HOUSE OF ASSEMBLY OF UPPER CANADA 
[Trans. : Imperial Blue Books relating to Canada^ vol. xii.] 

December 23rd, 1839. 

Resolved — Thai the House of Assembly, at its last session, declared that, in their 
opinion, a United Legislature for the Canadas, on certain terms, was indispensable, 
and that further delay must prove ruinous to their best interests, and that His 
Excellency the Governor General, by his message to this house, has announced, 
that with a view to remove the difficulties of these Provinces, to relieve the 
flnancial embarrassments of Upper Canada, to enable her to complete her public 
works, and develop her agricultural capabilities, to restore constitutional govern- 
ment to Lower Canada, to establish a firm, impartial, and vigorous govemmeiit 
for both, and to unite the people within them in one common feeling of attach- 
ment to British institutions and British connexion ; the legislative union of Upper 
and Lower Canada has been recommended by Her Majesty to the Imperial 
Parliament ; and His Excellency the Governor General has invited the assent of 
this house to certain specified terms, upon which the union may be established. 
It, therefore, becomes the duty of the representatives of the people of this 
Province carefully to consider the provisions by which this measure may be 
carried into effect, with the greatest security to their future peace, welfare and 
good government, and the permanent connexion of these Colonies with the British 
empire. 

Resolvedy — ^That this house concur in the proposition that there be an equal 
representation of each province in the United Legislature. 

Resolved, — ^That this house concur in the proposition, that a sufficient civil 
list be granted to Her Majesty, for securing the independence of the judges 
and to the Executive Government that freedom of action which is necessary for 
the public good. The grant for the person administering the Government, and 
for the Judges of the several Superior Courts to be permanent, and for the 
officers conducting the other departments of the public service, to be for the life 
of the sovereign, and for a period of not less than ten years. 

Resolved, — That the public debt of this Province shall after the union, be 
charged on the joint revenue of the United Province. 

cxx 

POULETT THOMSON TO HOUSE OF ASSEMBLY OF UPPER CANADA 

January 14, 1840. 

[Trans.: Legislative Assembly of Canada, Journals (1841), App. BB.] 

In answer to the address from the House of Assembly of the 13th December, 
respecting communications received from her Majesty’s principal Secretary of 
State on the subject of Responsible Government, the Governor General regrets 
that it is not in his power to communicate to the House of Assembly the des- 
patches upon the subject referred to. 

The Governor General has received Her Majesty’s commands to administer 
the Government of these Provinces in accordance with the well understood 
wishes and interests of the people, and to pay to their feelings, as expressed 
through their representatives, the deference that is justly due to them.^ 

These are the commands of Her Majesty, and these are the views with which 
Her Majesty’s Government desire that the administration of these Provinces 
should be conducted ; and it will be the earnest and anxious desire of the Governor 
General to discharge the trust committed to him, in accordance with these 
principles. 

‘ On December 13, 1839, the hoiue of aBBembly of Upper Oanada asked Thomson for wi®® 
Bussell's dispatches on 'responsible government’. This document is the reply to that address. Thoi^n 
merely quotes the dispatch printed above (see No. 0X1)* On August 17, 1841, in reply to an ado^ 
from the legicdative assembly of Oanada, he laid copies of Bussell’s dispatches before the hoi^. 
are printed in Legislative AeaenMy of Canada, Jownalt (1841), App. BB. I have collated the copies 
found in the Imperial Blue Books with those in the Journm. 
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GXXI 


THE UNION ACT, 1840 ^ 


(3 & 4 Victoria, c. 35.) 


An Ad lo re-unite the Provinces of Upper and Lower Canada, and for the govern- 

menl of Canada. 

23rd July, 1840. 

Whereas it is necessary that provision be made for the good government of the 
Provinces of Upper and Lower Canada, in such manner as may secure the rights 
and liberties and promote the interests of all classes of her Majesty’s subjects 
within the same : And whereas to this end it is expedient that the said Provinces 
be reunited to form one Province for the purposes of executive government and 
legislation: Be it therefore enacted by the Queen’s Most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in the present Parliament assembled, and by authority of the same, that Declaration o 
it shall be lawful for her Majesty, with the advice of her Privy Council, to declare, 
or lo authorize the Governor-General of Uie said two Provinces of Upper and 
Lower Canada to declare by proclamation that the said Provinces upon, from, 
and after a certain day in such proclamation to be appointed, which day shall 
be within fifteen calendar months next after the passing of this Act, shall form 
and be one Province under the name of the Province of Canada, and thenceforth 
the said Provinces shall constitute and be one Province under the name aforesaid 
upon, from and after the day so appointed, as aforesaid. 

II. And be it enacted that so much of an Act ^ passed in the session of Parlia- Eepeal of Ac 
ment held in the thirty-first year of the reign of George the Third, intituled, G. 3, c. 3i 
“An Act to repeal certain parts of an Act passed in the fourteenth year of His 
Majesty’s Reign, intituled ‘An Act for making more effectual Provision for the 
Government of the Province of Quebec in North America,’ and to make further 
Provision for the Government of the said Province,” as provides for constituting 
and composing a Legislative Council and Assembly within each of the said 
Provinces respectively, and for the making of laws ; and also the whole of an 
Act ^ passed in the session of Parliament held in the first and second years of i and 2 Vict 
the reign of her present Majesty, intituled “An Act to make Temporary Provision 
for the Government of Lower Canada;” and also the whole of an Act* passed 
in the session of Parliament held in the second and third years of the reign of her 2 and 3 Vic., 
present Majesty, intituled “An Act to Amend an Act of the last Session of c-33. 
Parliament for making Temporary Provision for the Government of Lower 
Canada;” and also the whole of an Act® passed in the session of Parliament 
held in the first and second years of the reign of his late Majesty, King William 
the Fourth, intituled “An Act to amend an Act of the fourteenth year of His iand2.W.4 
Majesty, King George the Third, for establishing a fund towards defraying the c-23, 
Charges of the Administration of Justice and the Support of the Civil Govern- li G. 8. c. 8i 
menl in the Province of Quebec in America ; ” shall continue and remain in force 
until the day on which it shall be declared by proclamation, as aforesaid, that the 
said two Provinces shall constitute and be one Province as aforesaid, and shall 
be repealed on, from and after such day: Provided always that the repeal of the 
said several Acts of Parliament shall not be held to revive or give any force or 
effect to any enactment which has by the said Acts, or any of them, been repealed 
or determined. 

HI. And be it enacted that from and after the reunion of the said two Provinces Oompositloii 
there shall be within the Province of Canada one Legislative Council and one EJSSto 
assembly to be severally constituted and composed in the manner hereinafter 
prescribed, which shall be called “The Legislative Council and Assembly of 
Canada ;” and that within the Province of Canada her Majesty shall have power, 
by and with the advice and consent of the said Legislative Council and Assembly, 
to make laws for the peace, welfare, and good government of the Province of 


. Poulett Thomaon gent home a bill for union differing from the bill of 1839 (see note to No. CXI and 
CXXII), This bill with some changes was passed July 23, 1840. The Union came into operation 
oy a proclamation issaed Feb. 5 , 1841, and in the following Jane the first parliament of Canada met at 
■•^ui^ton. Sydenham died in the fOllowine September. 


4 Act, 2-23. (See No. LIV.) 

^o« ox* 


* Bee No. XCVL 

* SeeNo.LXXlX. 
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Canada, such laws not being repugnant to this Act, or to such parts of the said 
Act passed in the thirty-first year of the reign of his said late Majesty as are not 
hereby repealed,^ or to any Act of Parliament made or to be made and not hereby 
repealed, which does or shall by express enactment or by necessary intendment 
extend to the Provinces of Upper and Lower Canada, or to either of them, or to 
the Province of Canada ; and that all such laws being passed by the said Legisla- 
tive Council and Assembly and assented to by her Majesty, or assented to in 
her Majesty’s name by the Governor of the Province of Canada, shall be valid 
and binding to all intents and purposes within the Province of Canada. 
Appointment IV. And be it enacted that for the purpose of composing the Legislative 
of L^g^^tive Council of the Province of Canada it shall be lawful for her Majesty, before the 
CouncilioM. jjg appointed for the first meeting of the said Legislative Council and 

Assembly, by an instrument under the sign manual, to authorize the Governor 
in her Majesty’s name, by an instrument under the Great Seal of the said 
Province, to summon to the said Legislative Council of the said Province such 
persons, being not fewer than twenty, as her Majesty shall think fit ; and that it 
shall also be lawful for her Majesty from time to time to authorize the Governor 
in like manner to summon to the said Legislative Council such other person or 
persons as her Majesty shall think fit, and that every person who shall be so 
summoned shall thereby become a member of the Legislative Council of the 
Qualification of Province of Canada: Provided always, that no person shall be summoned to 
Legislative the said Legislative Council of the Province of Canada who shall not be of the 
Oounciiiore. qj twenty-one years, and a natural-born subject of her Majesty, or a 

subject of her Majesty naturalized by Act of the Parliament of Great Britain, 
or by Act of the Parliament of the United Kingdom of Great Britain and Ireland, 
or by an Act of the Legislature of either of the Provinces of Upper or Lower 
Canada, or by an Act of the Legislature of the Province of Canada. 

Tenure of office V. And be it enacted that every member of the Legislative Council of the 
of Councillor. Province of Canada shall hold his seat therein for the term of his life, but subject 
nevertheless to the provisions hereinafter contained for vacating the same, 
designation of VI. And be it enacted that it shall be lawful for any member of the Legislative 
Council of the Province of Canada to resign his seat in the said Legislative Council, 
C/ouncUior. resignation the seat of such Legislative Councillor shall become 

vacant. 

Vacating seat VII. And be it enacted that if any Legislative Councillor of the Province 
by absence, of Canada shall for two successive sessions of the Legislature of the said Province 
fail to give his attendance in the said Legislative Council, without the permission 
of her Majesty or of the Governor of the said Province signified by the said 
Governor to the Legislative Council, or shall take any oath or make any declara- 
tion or acknowledgment of allegiance, obedience, or adherence to any foreign 
prince or power, or shall do, concur in, or adopt any Act whereby he may become 
entitled to the rights, privileges, or immunities of a subject or citizen of any 
foreign state or power, or shall become bankrupt, or take the benefit of any law 
relating to insolvent debtors, or become a public defaulter, or be attainted of 
treason, or be convicted of felony or of any infamous crime, his seat in such 
Council shall thereby become vacant. 

Trial of VIII. And be it enacted that any question which shall arise respecting any 
quesfioDB. vacancy in the Legislative Council of the Province of Canada, on occasion of 
any of the matters aforesaid, shall be referred by the Governor of the Province 
of Canada to the said Legislative Council, to be by the said Legislative Council 
heard and determined; Provided always that it shall be lawful, either for the 
person respecting whose seat such question shall have arisen, or for her Majesty’s 
Attorney-General for the said Province on her Majesty’s behalf, to appeal from 
the determination of the said Council in such case to her Majesty, and that the 
judgment of her Majesty, given with the advice of her Privy Council thereon, 
shall be final and conclusive to all intents and purposes. 

IX. And be it enacted that the Governor of the Province of Canada shall 
have power and authority from time to time, by an instrument under the Great 
Seal of the said Province, to appoint one member of the said Legislative Council 
to be Speaker of the said Legislative Council, and to remove him and appoint 
another in his stead. 

Quomm. X. And be it enacted that the presence of at least ten members of the said 
Legislative Council, including the Speaker, shall be necessary to constitute a 
« i.e. Constitational Act of 1791. (See No. UV.) > Of. Nos. OLIX and OLX. 
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meeting for the exercise of its powers ; and that all questions which shall arise DivfaloD. 
in the said Legislative Council shall be decided by a majority of voices of the 
members present other than the Speaker, and when the voices shall be equal yote. 
the Speaker shall have the casting vote. 

XL And be it enacted that for the purpose of constituting the Legislative Convokiogthe 
Assembly of the Province of Canada it shall be lawful for the Governor of the Aaaembly. 
said Province, within the time hereinafter mentioned and thereafter from time 
to time as occasion shall require, in her Majesty’s name and by an instrument 
or instruments under the Great Seal of the said Province, to summon and call 
together a Legislative Assembly in and for the said Province. 

XI I. And be it enacted that in the Legislative Assembly of the Province of RepresentatlveB 
Canada, to be constituted as aforesaid, the parts of the said Province which now for each Provlna 
constitute the Provinces of Upper and Lower Canada respectively, shall, subject 

to the provisions hereinafter contained, be represented by an equal number of 
representatives to be elected for the places and in the manner hereinafter 
mentioned. 

XI I I. And be it enacted that the County of Halton in the Province of Upper county 
Canada shall be divided into two ridings, to be called respectively the East Halton. 
Riding and the West Hiding; and that the East Hiding of the said County shall 
consist of the following townships, namely: Trafalgar, Nelson, Esquesing, 
Nassagaweya, East Flamborough, West Flamborough, Bring, Beverley; and 

that the West Riding of the said County shall consist of the following townships, 
namely: Garafraxa, Nichol, Woolwich, Guelph, Waterloo, Wilmot, Dumfries, 

Puslinch, Eramosa ; and that the East Riding and West Riding of the said County 
shall each be represented by one member in the Legislative Assembly of the 
Province of Canada. 

XIV. And be it enacted that the County of Northumberland in the Province county of 

of Upper Canada shall be divided into two ridings, to be called respectively the Northumberlan 
North Riding and the South Riding; and that the North Riding of the last- 
mentioned County shall consist of the following townships, namely: Monaghan, 

Olonabee, Asphodel, Smith, Douro, Dummer, Belmont, Methuen, Burleigh, 

Harv'ey, Emily, Gore, Ennismore; and that the South Riding of the last- 
mentioned County shall consist of the following townships, namely: Hamilton, 

Haldimand, Cramak, Murray, Seymour, Percy; and the North Riding and South 
Riding of the last-mentioned County shall each be represented by one member 
in the Legislative Assembly of the Province of Canada. 

XV. And be it enacted that the County of Lincoln in the Province of Upper County of 
Canada shall be divided into two ridings, to be called respectively the North Lincoln. 
Riding and the South Riding; and that the North Riding shall be formed by 
uniting the First Riding and Second Riding of the said County, and the South 
Riding by uniting the Third Riding and Fourth Riding of the said County ; and 

that the North and South Ridings of the last-mentioned County shall each be 
represented by one member in the Legislative Assembly of the Province of 
Canada. 

XV I. And be it enacted that every county and riding, other than those herein- other county 
before specified, which at the time of the passing of this Act was by law entitled constituency 
to be represented in the Assembly of the Province of Upper Canada, shall be 
represented by one member in the Legislative Assembly of the Province of Canada. 

XV II. And be it enacted that the City of Toronto shall be represented by Town con- 
two members, and the towns of Kingston, Brockville, Hamilton, Cornwall, stituency (rf 
Niagara, London, and By town shall each be represented by one member in the Upper Canada 
Legislative Assembly of the Province of Canada. 

XVI 11. And be it enacted that every county which before and at the time County con- 
of the passing of the said Act of Parliament,^ intituled “An Act to make tern- 
porary provision for the Government of Lower Canada” was entitled to be repre- i^2Vic^ 
sented in the Assembly of the Province of Lower Canada, except the Counties c. 9. 
of Montmorency, Orleans, L’Assomption, La Chesnaye, L’Acadie, Laprairie, 

Dorchester and Beauce hereinafter mentioned, shall be represented by one 
member in the Legislative Assembly of the Province of Canada. 

XIX. And be it enacted that the said counties of Montmorency and Orleans Further proyi- 
shall be united into and form one county to be called the County of Montmorency ; ^ 

and that the said Counties of L’Assomption and La Chesnaye shall be united 
mto and form one county to be called the County of Leinster; and that the said 

> See No. XCVI. 
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Gounties of L'Acadie and Laprairie shall be united into and form one county 
to be called the County of Huntingdon; and that the Counties of Dorchester and 
Beauce shall be united into and form one county to be called the County of 
Dorchester; and that each of the said Counties of Montmorency, Leinster, 
Huntingdon, and Dorchester shall be represented by one member in the Legisla- 
tive Assembly of the said Province of Canada. 

Obwn con- XX. And be it enacted that the Cities of Quebec and Montreal shall each be 
stituency of represented by two members, and the Towns of Three Rivers and Sherbrooke 
Lower Canada, gjjgjj jjg represented by one member in the Legislative Assembly of the 
Province of Canada. 

Boondariea of XXL And be it enacted that for the purpose of electing their several repre- 
cities and towns sentatives to the said Legislative Assembly, the cities and towns hereinbefore 
mentioned shall be deemed to be bounded and limited in such manner as the 
® ^ Governor of the Province of Canada, by letters patent under the Great Seal of 
the Province to be issued within thirty days after the union of the said Provinces 
of Upper Canada and Lower Canada shall set forth and describe ; and such parts of 
any such city or town (if any), which shall not be included within the boundary 
of such city or town respectively by such letters patent for the purposes of this 
Act, shall be taken to be a part of the adjoining county or riding for the purpose 
of being represented in the said Legislative Assembly. 

Eetaming XXII. And be it enacted that for the purpose of electing the members of 
Offioere. the Legislative Assembly of the Province of Canada it shall be lawful for the 
Governor of the said Province from time to time to nominate proper persons 
to execute the ofiice of Returning Officer in each of the said counties, ridings, 
cities, and towns, which shall be represented in the Legislative Assembly of the 
Province of Canada, subject nevertheless to the provisions hereinafter contained, 
ikm of office XXI II. And be it enacted that no person shall be obliged to execute the said 
of Betuming office of Returning Oiliccr for any longer term than one year, or oftener than 
Officer. unless it shall be at any time otherwise provided by some Act or Acts of 
the Legislature of the Province of Canada. 

Writs of XXIV. And be it enacted that writs for the election of members to serve in 
election, the Legislative Assembly of the Province of Canada shall be issued by tlie 
Governor of the said Province within fourteen days after the sealing of such 
instrument, as aforesaid, for summoning and calling together such Legislative 
Assembly ; and that such writs shall be directed to the returning officers of the 
said counties, ridings, cities and towns respectively ; and that such writs shall 
be made returnable within fifty days at farthest from the day on which they 
shall bear date, unless it shall at any time be otherwise provided by any Act 
of the Legislature of the said Province; and that writs shall in like manner and 
form be issued for the election of members in the case of any vacancy which 
shall happen by the death or resignation of the person chosen, or by his being 
summoned to the Legislative Council of the said Province, or from any other 
legal cause ; ahd that such writs shall be made returnable within fifty days at 
farthest from the day on which they shall bear date, unless it shall be at any time 
otherwise provided by any Act of the Legislature of the said Province ; and that 
in any case of any such vacancy which shall happen by the death of the person 
chosen, or by reason of his being so summoned as aforesaid, the writ for the 
election of a new member shall be issued within six days after notice thereof 
shall have been delivered to or left at the office of the proper officer for issuing 
such writs of election. 

Timemdpto XXV. And be it enacted that it shall be lawful for the Governor of the 
dertfi Province of Canada for the time being to fix the time and place of holding 
’ elections of members to serve in the Legislative Assembly of the said Province, 
until otherwise provided for as hereinafter mentioned, giving not less than eight 
days' notice of such time and place. 

Power to alter XXVI. And be it enacted that it shall be lawful for the Legislature of the 
eyatoof Province of Canada, by any Act or Acts to be hereafter passed, to alter the 
tepieaeatation. divisions and extent of the several counties, ridings, cities, and towns which 
shall be represented in the Legislative Assembly of the Province of Canada, 
and to establish new and other divisions of the same, and to alter the appoint 
ment of representatives to be chosen by the said counties, ridings, cities, and 
towns respectively, and make a new and different apportionment of the number 
of representatives to be chosen in and for those parts of the Province of Canada 
which now constitute the said Provinces of Upper and Lower Canada respectively! 



1840] CONSTITUTIONAL DOCUMENTS OF CANADA 437 

and in and for the several districts, counties, ridings, and towns in the same, 
and to alter and regulate the appointment of returning officers in and for the 
same, and make provision in such manner as they may deem expedient for the 
issuing and return of writs for the election of members to serve in the said 
Legislative Assembly, and the time and place of holding such elections; Provided 
always that it shall not be lawful to present to the Governor of the Province of ProviBo.* 
Canada for her Majesty’s assent any bill of the Legislative Council and Assembly 
of the said Province by which the number of representatives in the Legislative 
Assembly may be altered, unless the second and third reading of such bill in the 
Legislative Council and Legislative Assembly shall have been passed with the 
concurrence of two-thirds of the members for the time being of the said Legisla- 
tive Council, and of two-thirds of the members for the time being of the said 
Legislative Assembly respectively, and the assent of her Majesty shall not be 
given to any such bill unless addresses shall have been prejsented by the Legisla- 
tive Council and the Legislative Assembly respectively to the Governor, stating 
that such bill has been so passed. 

XXVI I. And be it enacted that until provision shall otherwise be made by Thepreaent 
an Act or Acts of the Legislature of the Province of Canada all the laws which Section ^ < 
at the time of the passing of this Act are in force in the Province of Upper Canada, vin(S toaw): 
and all the laws which at the time of the passing of the said Act of Parliament,* until alter£. 
intituled “An Act to make temporary provision for the Government of Lower 
Canada’’ were in force in the Province of Lower Canada, relating to the qualifica- 1 and 2 Viet, 
tion and disqualification of any person to be elected, or to sit or vote as a member 
of the Assembly in the said Provinces respectively, (except those which require 
a qualification of property in candidates for election, for which provision is 
hereinafter made), and relating to the qualification and disqualification of voters 
at the election of members to serv^e in the Assemblies of the said Provinces 
respectively and to the oaths to be taken by any such voters, and to the powers 
and duties of returning ofiicers, and the proceedings at such elections, and the 
period during which such elections may be lawfully continued, and relating to 
the trial of controverted elections and the proceedings incident thereto, and to 
the vacating of seats of members, and the issuing and execution of new writs 
in case of any seat being vacated otherwise than by a dissolution of the Assembly, 
shall respectively be applied to elections of members to serve in the Legislative 
Assembly of the Province of Canada for places situated in those parts of the 
Province of Canada for which such laws were passed. 

XXVI II. And be it enacted that no person shall be capable of being elected QualiflcatloD 
a member of the Legislative Assembly of the Province of Canada who shall “embers, 
not be legally or equitably seised as of freehold, for his own use and benefit, of 
lands or tenements held in free and common soccage, or seised or possessed, 
for his own use and benefit, of lands or tenements held in fief or in roture, within 
the said Province of Canada, of the value of five hundred pounds of sterling money 
of Great Britain, over and above all rents, charges, mortgages, and incumbrances 
charged upon and due and payable out of or affecting the same ; and that every 
candidate at such election, before he shall be capable of being elected, shall, if 
required by any other candidate, or by any elector, or by the returning officer, 
make the following declaration: 

A.B,, do declare and test if y that I am duly seised al law or in equity as o/Dectotion 
^'freeholdf for my own use and benefit, of lands or tenements held in free and common 
^'soccage, or duly seised or possessed for my own use and benefit, of lands or tene- 
“ ments held in fief or in roture {as the case may be), in the Province of Canada, of 
*^the value of five hundred pounds of sterling money of Great Britain, over and 
above all rents, mortgages, charges and incumbrances charged upon, or due and 
payable out of, or affecting the same; and that I have not collusively or colourably 
‘I obtained a title to or become possessed of the said lands and tenements, or any part 
“ thereof, for the purpose of qualifying or enabling me to be returned a member of the 
^'Legislative Assembly of the Province of Canada,'" 

XXIX. And be it enacted that if any person shall knowingly and wilfully Pewomma 
make a false declaration respecting his qualification as a candidate at any election ^ 
as aforesaid, such person shall be deemed to be guilty of a misdemeanor, and being penalties of 
thereof lawfully convicted shall suffer the like pains and penalties as by law are peijuiy. 
incurred by persons guilty of wilful and corrupt perjury in the place in which 
such false declaration shall have been made. 

‘ For the repeal of this proviso, see No. CLIX. 


• No. XCVI. 
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Place and tiioM XXX. And be it enacted that it shall be lawful for the Governor of the 
of heading Province of Canada for the time being to fix such place or places within any 
Fariiament. province of Canada, and such times for holding the first and every 

other session of the Legislative Council and Assembly of the said Province as 
he may think fit, such times and places to be afterwards changed or varied as 
the Governor may judge advisable and most consistent with general convenience 
and the public welfare, giving sufficient notice thereof; and also to prorogue the 
said Legislative Council and Assembly from time to time, and dissolve the same, 
by proclamation or otherwise, whenever he shall deem it expedient. 

Duntionof XXXI. And be it enacted that there shall be a session of the Legislative 
Parliament. Council and Assembly of the Province of Canada once at least in every year, so 
that a period of twelve calendar months shall not intervene between the last 
sitting of the Legislative Council and Assembly in one session and the first sit- 
ting of the Legislative Council and Assembly in the next session ; and that every 
Legislative Assembly of the said Province hereafter to be summoned and chosen 
shall continue for four years from the day of the return of the writs for choosing 
the same, and no longer, subject nevertheless to be sooner prorogued or dissolved 
by the Governor of the said Province. 

PiiBt calling XXXII. And be it enacted that the Legislative Council and Assembly of the 
Province of Canada shall be called together for the first lime at some period not 
^ ‘ later than six calendar months after the time at which the Provinces of Upper 

and Lower Canada shall become reunited as aforesaid. 

Election of XXXIII. And be it enacted that the members of the Legislative Assembly 
the Speaker, qj Province of Canada shall, upon the first assembling after every general 
election, proceed forthwith to elect one of their number to be Speaker; and in 
case of his death, resignation, or removal by a vote of the said Legislative 
Assembly, the said members shall forthwith proceed to elect another of such 
members to be such Speaker; and the Speaker so elected shall preside at all 
meetings of the said Legislative Assembly. 

Qaomm. XXXIV. And be it enacted that the presence of at least twenty members 
of the Legislative Assembly of the Province of Canada, including the Speaker, 
shall be necessary to constitute a meeting of the said Legislative Assembly for 
Pivision. the exercisc of its powers ; and that all questions which shall arise in the said 
Assembly shall be decided by the majority of voices of such members as shall be 
Casting rote, present, other than the Speaker, and when the voices shall be equal the Speaker 
shall have the casting voice. 

No member to XXXV. And be it enacted that no member, either of the Legislative Council 

**hehii?tS*^ or of the Legislative Assembly of the Province of Canada, shall be permitted to 
thefoUowi^ sit or vote therein until he shall have taken and subscribed the following oath 
oath of aile- before the Governor of the said Province, or before some person or persons 
8*®*“*- authorized by such Governor to administer such oath : 

Oath of “ a.B,, do sincerely promise and swear thal I will be faithful and bear true 

allsgianoe. allegiance to her Majesty j Queen Vicloriay as lawful Sovereign of the United 
^Kingdom of Great Britain and Ireland, and of this Province of Canada, dependent 
*on and belonging to the said United Kingdom; and that I will defend her to the 
'utmost of my power against all traitorous conspiracies and attempts whatever, 
'which shall be made against her person, crown, and dignily; and that 1 will do 
'my utmost endeavour to disclose and make known to her Majesty, her heirs and 
'successors, all treasons and traitorous conspiracies and attempts which I shall 
' know to be against her or any of them ; and all this I do swear without any equivoca- 
'tion, mental evasion, or secret reservation, and renouncing all pardons and dis- 
'pensations from any person or persons whatever to the contrary, so help me god.” 
Afflnnation XXXVI. And be it enacted that every person authorized by law to make an 
instead of oath, affirmation instead of taking an oath may make such affirmation in every case 
in which an oath is hereinbefore required to be taken. 

Glvinsorwith- XXXVII. And be it enacted that whenever any bill which has been passed 
tohSL Legislative Council and Assembly of the Province of Canada shall be 

presented for her Majesty’s assent to the Governor of the said Province, such 
Governor shall declare according to his discretion, but subject nevertheless to 
the provisions contained in this Act, and to such instructions as may from time 
to time be given in that behalf by her Majesty, her heirs or successors, that be 
assents to such bill in her Majesty’s anme, or that he withholds her Majesty’s 
assent, or that he reserves such bill for the signification of her Majesty’s pleasure 
thereon. 
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XXXVIII. And be it enacted that whenever any bill, which shall have been 
presented for her Majesty’s assent to the Governor of the said Province of Canada, ““ to, 
shall by such Governor have been assented to in her Majesty’s name, such 
Governor shall by the first convenient opportunity transmit to one of her 
Majesty’s principal Secretaries of State an authentic copy of such bill so assented 
to ; and that it shall be lawful at any time within two years after such bill shall 
have been so received by such Secretary of State, for her Majesty by Order in 
Council to declare her disallowance of such bill; and that such disallowance, 
together with a certificate under the hand and seal of such Secretary of State 
certifying the day on which such bill was received as aforesaid, being signified 
by such Governor to the Legislative Council and Assembly of Canada by speech 
or message to the Legislative Council and Assembly of the said Province, or by 
proclamation, shall make void and annul the same from and after the day of 
such signification. 

XXXIX. And be it enacted that no bill which shall be reserved for the signi- AaBent to bills 
fication of her Majesty’s pleasure thereon shall have any force or authority 
within the Province of Canada until the Governor of the said Province shall 
signify, either by speech or message to the Legislative Council and Assembly 
of the said Province, or by proclamation, that such bill has been laid before her 
Majesty in Council and that her Majesty has been pleased to assent to the same ; 
and that an entry shall be made in the journals of the said Legislative Council 
of every such speech, message, or proclamation, and a duplicate thereof duly 
attested shall be delivered to the proper officer to be kept amongst the records 
of the said' Province ; and that no bill which shall be so reserved as aforesaid 
shall have any force or authority in the said Province unless her Majesty’s assent 
thereto shall have been so signified as aforesaid within the space of two years 
from the day on which such bill shall have been presented for her Majesty’s 
assent to the Governor as aforesaid. 

XL. Provided always, and be it enacted that nothing herein contained shall 
be construed to limit or restrain the exercise of her Majesty’s prerogative in * ® 
authorizing, and that, notwithstanding this Act and any other Act or Acts 
passed in the Parliament of Great Britain, or in the Parliament of the United 
Kingdom of Great Britain and Ireland, or of the Legislature of the Province of 
Quebec, or of the Provinces of Upper or Lower Canada respectively, it shall be 
lawful for her Majesty to authorize the Lieutenant-Governor of the Province of 
Canada to exercise and execute, within such parts of the said Province as her 
Majesty shall think fit, notwithstanding the presence of the Governor within 
the Province, such of the powers, functions, and authority, as well judicial as 
other, which before and at the time of passing of this Act were and are vested in 
the Governor, Lieutenant-Governor, or person administering the Government 
of the Provinces of Upper and Lower Canada respectively, or of either of them, 
and which from and after the said reunion of the said two Provinces shall become 
vested in the Governor of the Province of Canada ; and to authorize the Governor 
of the Province of Canada to assign, depute, substitute and appoint any person 
or persons, jointly or severally, to be his deputy or deputies within any part or 
parts of the Province of Canada, and in that capacity to exercise, perform and 
execute during the pleasure of the said Governor such of the powers, functions, 
and authorities, as well judicial as other, as before and at the time of the passing 
of this Act were and are vested in the Governor, Lieutenant-Governor or person 
administering the Government of the Provinces of Upper and Lower Canada 
respectively, and which from and after the union of the said Provinces shall 
become vested in the Governor of the Province of Canada, as the Governor of 
the Province of Canada shall deem to be necessary or expedient: Provided always, 
that by the appointment of a deputy or deputies as aforesaid the power and 
authority of the Governor of the Province of Canada shall not be abridged, 
altered, or in any way affected otherwise than as her Majesty shall think proper 
to direct. 

XLI. And be it enacted that from and after the said reunion of the said two 
Provinces, all writs, proclamations, instruments for summoning and calling 
together the Legislative Council and Legislative Assembly of the Province of 
Canada and for proroguing and dissolving the same, and all writs of summons 
and election, and all writs and public instruments whatsoever relating to the said 
Legislative Council and Legislative Assembly or either of them, and all returns 
to such writs and instruments, and all journals, entries, and written or printed 
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proceedings of what nature soever of the said Legislative Council and Legislative 
Assembly and each of them respectively, and all written or printed proceedings 
and reports of committees of the said Legislative Council and Legislative Assembly 
respectively, shall be in the English language only: Provided always, that this 
enactment shall not be construed to prevent translated copies of any such 
documents being made, but no such copy shall be kept among the records of the 
Legislative Council or Legislative Assembly, or be deemed in any case to have 
the force of an original record.^ 

Bcdeeiastical XL 1 1. And be it enacted that whenever any bill or bills shall be passed by 
and Crown the Legislative Council and Assembly of the Province of Canada containing 
*^*^*®* any provisions to vary or repeal any of the provisions now in force contained in 
an Act * of the Parliament of Great Britain passed in the fourteenth year of 
14 G. 8, c; 83. the rcign of his late Majesty King George the Third, intituled “ An Act for 
making more effectual provision for the Government of the Province of Quebec 
in North America,” or in the aforesaid Act of Parliament passed in the thirty- 
first year of the same reign, respecting the accustomed dues and rights of the 
clergy of the Church of Rome ; or to vary or repeal any of the several provisions 
contained in the said last mentioned Act respecting the allotment and appro- 
priation of land for the support of the Protestant clergy within the Province of 
Canada, or respecting the constituting, erecting or endowing of parsonages or 
rectories within the Province of Canada, or respecting the presentation of incum- 
bents or ministers of the same, or respecting the tenure on which such incumbents 
or ministers shall hold or enjoy the same ; and also that whenever any bill or bills 
shall be passed containing any provisions which shall in any manner relate to 
or affect the enjoyment or exercise of any form or mode of religious worship, or 
shall impose or create any penalties, burdens, disabilities, or disqualifications 
in respect of the same, or shall in any manner relate to or affect the payment, 
recovery, or enjoyment of any of the accustomed dues or rights hereinbefore 
mentioned, or shall in any manner relate to the granting, imposing, or recovering 
of any other dues, or stipends, or emoluments to be paid to or for the use of any 
minister, priest, ecclesiastic, or teacher according to any form or mode of religious 
worship, in respect of his said office or function ; or shall in any manner relate 
to or affect her Majesty’s prerogative touching the granting of waste lands of 
the Crown within the said Provinc; every such bill or bills shall, previously 
to any declaration or signification of her Majesty’s assent thereto, be laid before 
both Houses of Parliament,® of the United Kingdom of Great Britain and Ireland ; 
and that it shall not be lawful for her Majesty to signify her assent to any such 
bill or bills until thirty days after the same shall have been laid before the said 
Houses, or to assent to any such bill or bills in case either House of Parliament 
shall within the said thirty days address her Majesty to withhold her assent from 
any such bill or bills ; and that no such bill shall be valid or effectual to any of 
the said purposes within the said Province of Canada unless the Legislative 
Council and Assembly of such Province shall, in the session in which the same 
shall have been passed by them have presented to the Governor of the said 
Province an address or addresses specifying that such bill or bills contains 
provisions for some of the purposes hereinbefore specially described, and desiring 
that, in order to give effect to the same such bill or bills may be transmitted 
to England without delay, for the purpose of its being laid before Parliament 
previously to the signification of her Majesty’s assent thereto. 

Odonial XL 1 1 1. And whereas by an Act^ passed in the eighteenth year of the rcign 

twMfcion. of his late Majesty King George the Third, entitled “An Act for removing all 
Doubts and Apprehensions concerning Taxation by the Parliament of Great 
Britain in any of the Colonies, Provinces, and Plantations in North America 
18 G. 3, c. 12. and the West Indies ; and for repealing so much of an Act made in the seventh 
year of the reign of his present Majesty as imposes a duty on Tea imported from 
Great Britain into any Colony or Plantation in America, or relating thereto,” 
it was declared that “the King and Parliament of Great Britain would not 
“impose any duty, tax, or assessment whatever, payable in any of his Majesty’s 
“Colonies, Provinces, and Plantations in North America or the West Indies, 

* Lord John Russell explained that this section only dealt with English as the language of ‘original 

record’. There is nothing, however, in this section against French as the language of debate, and indeed 
it was used os such from the time of the first union parliament. For the repeal of this section, see 
No. OLVIII and note. • No. XXXI. 

* For repeal of this enactment, see No. OLIX. * See No. XXXIX. 
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“except only such duties as it might be expedient to impose for the regulation 
“of commerce, the net produce of such duties to be always paid and applied to 
“and for the use of the Colony, Province, or Plantation in which the same shall 
“ be respectively levied, in such manner as other duties collected by the authority 
“of the respective General Courts or General Assemblies of such Colonies, 

“Provinces, or Plantations were ordinarily paid and applied": And whereas it 
is necessary for the general benefit of the Empire that such power of regulation 
of commerce should continue to be exercised by her Majesty and the Parliament 
of the United Kingdom of Great Britain and Ireland, subject nevertheless to 
the conditions hereinbefore recited with respect to the application of any duties 
which may be imposed for that purpose ; be it therefore enacted that nothing 
in this Act contained shall prevent or affect the execution of any law which hath 
been or shall be made in the Parliament of the said United Kingdom, for establish- 
ing regulations and prohibitions, or for the imposing, levying, or collecting duties 
for the regulation of navigation, or for the regulation of the commerce between 
the Province of Canada and any other part of her Majesty’s Dominions, or between 
the said Province of Canada or any other part thereof and any foreign country 
or state, or for appointing and directing the payment of drawbacks of such duties 
so imposed, or to give to her Majesty any power or authority, by and with the 
advice and consent of such Legislative Council and Assembly of the said Pro- 
vince of Canada, to vary or repeal any such law or laws, or any part thereof, 
or in any manner to prevent or obstruct the execution thereof: Provided always, 
that the net produce of all duties which shall be so imposed shall at all times 
hereafter be applied to and for the use of the said Province of Canada, and (except 
as hereinafter provided) in such manner only as shall be directed by any law or 
laws which may be made by her Majesty, by and with the advice and consent 
of the Legislative Council and Assembly of such Province. 

XLIV. And whereas by the laws now in force in the said Province of Upper Courteof 
Canada the Governor, Lieutenant-Governor, or person administering the Govern- 
ment of the said Province, or the Chief Justice of the said Province, together SSl Chanceiy 
with any two or more of the members of the Executive Council of the said in upper 
Province, constitute and arc a Court of Appeal for hearing and determining all 
appeals from such judgments or sentences as may be lawfully brought before in Lower ^ 
them: And whereas by an Act of the Legislature of the said Province of Upper Canada. 
Canada, passed in the thirty-third year of the reign of his late Majesty King 
George the Third, intituled “An Act to establish a Court of Probate in the said 
Province, and also a Surrogate Court in every District thereof," there was and (LawBofU^er 
is established a Court of Probate in the said Province, in which Act it was enacted 8 ) 

that the Governor, Lieutenant-Governor, or person administering the Govern- • » * ' 
ment of the said last mentioned Province should preside, and that he should have 
the i)owers and authorities in the said Act specified : And whereas by an Act of 
the Legislature of the said Province of Upper Canada, passed in the second 
year of the reign of his late Majesty King William the Fourth, intituled “An ^ 8.) * * * 

Act respecting the Time and Place of Sitting of the Court of King’s Bench," 
it was amongst other things enacted that his Majesty’s Court of King’s Bench in 
that Province should be holden in a place certain ; that is, in the city, town or 
place which should be for the time being the seat of the Civil Government of 
the said Province, or within one mile therefrom : And whereas by an Act of the 
Legislature of the said Province of Upper Canada passed in the seventh year of of uppw 
the reign of his late Majesty King William the Fourth, intituled “An Act to Canada, 7 w. 4, 
establish a Court of Chancery in this Province,” it was enacted that there should 
be constituted and established a Court of Chancery to be called and known by 
the name and style of “ The Court of Chancery for the Province of Upper Canada," 
of which Court the Governor, Lieutenant-Governor, or person administering the 
Government of the said Province should be Chancellor; and which Court, it was 
also enacted, should be holden at the seat of Government in the said Province, 
or in such other place as should be appointed by proclamation of the Governor, 
Lieutenant-Governor, or person administering the Government of the said 
Province: And whereas by an Act of the Legislature of the Province of Lower (Laws of Lower 
Canada, passed in the thirty-fourth year of the reign of his late Majesty George Canada, 34 U. 
the Third, intituled, “ An Act for the Division of the Province of Lower Canada, *' 
far amending the Judicature thereof, and for repealing certain Laws therein 
mentioned," it was enacted that the Governor, Lieutenant-Governor, or person 
administering the Government, the members of the Executive Council of the 
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said Province, the Chief Justice thereof and the Chief Justice to be appointed 
for the Court of King’s Bench at Montreal, or any flve of them, the Judges of 
the Court of the District wherein the judgment appealed from was given excepted, 
should constitute a Superior Court of Civil Jurisdiction or Provincial Court of 
Appeals, and should take cognizance of, hear, try, and determine all causes, 
matters, and things appealed from all civil jurisdictions and Courts wherein an 
appeal is by law allowed, be it enacted that until otherwise provided by an Act 
of the Legislature of the Province of Canada, all judicial and ministerial authority 
which before and at the time of passing this Act was vested in or might 
be exercised by the Governor, Lieutenant-Governor, or person administering 
the Government of the said Province of Upper Canada, or the members or 
any number of the members of the Executive Council of the same Province, 
or was vested in and may be exercised by the Governor, Lieutenant-Governor, or 
the person administering the Government of the Province of Lower Canada, and 
the members of the Executive Council of that Province, shall be vested in and 
may be exercised by the Governor, Lieutenant-Governor, or person administering 
the Government of the Province of Canada, and in the members or the like 
number of the members of the Executive Council of the Province of Canada 
respectively ; and that until otherwise provided by Act or Acts of the Legislature 
of the Province of Canada the said Court of King’s Bench, now called the Court 
of Queen’s Bench of Upper Canada, shall from and after the Union of the Pro- 
vinces of Upper and Lower Canada be holden at the City of Toronto, or within 
one mile from the municipal boundary of the said City of Toronto: Provided 
always, that until otherwise provided by Act or Acts of the Legislature of the 
Province of Canada, it shall be lawful for the Governor of the Province of Canada, 
by and with the advice and consent of the Executive Council of the same 
Province, by his proclamation to fix and appoint such other place as he may 
think fit, within that part of the last-mentioned Province which now constitutes 
the Province of Upper Canada, for the holding of the said Court of Queen’s 
Bench. 

PoweiB to be XLV. And be it enacted that all powers, authorities, and functions which 
Go^oTwiS passed in the thirty-first year of the reign of his late Majesty, 

thSecutive King George the Third, or by any other Act of Parliament, or by any Act of the 
OouncU, or alone. Legislature of the Provinces of Upper and Lower Canada respectively, are vested 
in or are authorized or required to be exercised by the respective Governors or 
Lieutenant-Governors of the said Provinces, with the advice or with the advice 
and consent of the Executive Council of such Provinces respectively, or in 
conjunction with such Executive Council or with any number of the members 
thereof, or by the said Governors or Lieutenant-Governors individually and alone, 
shall, in so far as the same are not repugnant to or inconsistant with the provisions 
of this Act, be vested in and may be exercised by the Governor of the Province 
of Canada, with the advice or with the advice and consent of or in conjunction 
as the case may require with such Executive Council, or any members thereof, 
as may be appointed by her Majesty for the affairs of the Province of Canada, 
or by the said Governor of the Province of Canada individually and alone in 
cases when the advice, consent, or concurrence of the Executive Council is not 
required. 

Existing la^ XLVI. And be it enacted that all laws, statutes, and ordinances which at 
the time of the union of the Provinces of Upper and Lower Canada shall be in 
force within the said Provinces or either of them or any part of the said Provinces 
respectively, shall remain and continue to be of the same force, authority, and 
effect in those parts of the Province of Canada which now constitute the said 
Provinces respectively as if this Act had not been made, and as if the said two 
Provinces had not been united as aforesaid, except in so far as the same are 
repealed or varied by this Act, or in so far as the same shall or may hereafter 
by virtue and under the authority of this Act be repealed or varied by any Act 
or Acts of the Legislature of the Province of Canada. 

Ciourts of XLVII. And be it enacted that all the courts of civil and criminal jurisdiction 
within the Provinces of Upper and Lower Canada at the time of the union of 

OfltoSfetel Provinces, and all legal commissions, powers, and authorities, and all 

’ officers, judicial, administrative, or ministerial, within the said Provinces re- 
spectively, except in so far as the same may be abolished, altered, or varied by 
or may be inconsistent with the provisions of this Act, or shall be abolished, 
altered, or varied by any Act or Acts of the Legislature of the Province of Canada, 
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shall continue to subsist within those parts of the Province of Canada which now 
constitute the said two Provinces respectively, in the same form and with the 
same effect as if this Act had not been made, and as if the said two Provinces 
had not been reunited as aforesaid. 

XLVIII. And whereas the Legislatures of the said Provinces of Upper and proviaionB 
Lower Canada have from time to time passed enactments, which enactments wspeotiiig 
were to continue in force for a certain number of years after the passing thereof, 

“ and from thence to the end of the then next ensuing session of the Legislature 
of the Province in which the same were passed”; be it therefore enacted that 
whenever the words, “ and from thence to the end of the then next ensuing session 
of the Legislature,” or words to the same effect, have been used in any temporary 
Act of either of the said two Provinces which shall not have expired before the 
reunion of the said two Provinces, the said words shall be construed to extend 
and apply to the next session of the Legislature of the Province of Canada. 

XL IX. And whereas by a certain Act passed in the third year of the reign of Eepeal of part 
his late Majesty, King George the Fourth, intituled, “An Act to regulate the of o.li9. 
Trade of the Provinces of Upper and Lower Canada, and for other purposes 
relating to the said Provinces,” certain provisions were made for appointing 
arbitrators with power to hear and determine certain claims of the Province 
of Upper Canada upon the Province of Lower Canada, and to hear any claim 
which might be advanced on the part of the Province of Upper Canada to a 
proportion of certain duties therein mentioned, and for prescribing the course 
of proceeding to be pursued by such arbitrators; be it enacted that the said 
recited provisions of the said last-mentioned Act, and all matters in the same Act 
contained, which are consequent to or dependent upon the said provisions or 
any of them, shall be repealed. 

L. And be it enacted that upon the union of the Provinces of Upper and Bevenuesof 
Lower Canada, all duties and revenues over which the respective Legislatures of the two pro- 
Ihe said Provinces before and at the time of the passing of this Act had and have J oo^dated 
power of appropriation, shall form one consolidated revenue fund to be appro- Revenue Fund, 
priated for the public service of the Province of Canada in the manner and 
subject to the charges hereinafter mentioned. 

LI. And be it enacted that the said consolidated revenue fund of the Province Ck)nsoiidated 
of Canada shall be permanently charged with all the costs, charges, and expenses 
incident to the collection, management, and receipt thereof, such costs, charges, JStb 
and expenses, being subject nevertheless to be reviewed and audited in such of collection, 
manner as shall be directed by any Act of the Legislature of the Province of 
Canada. 

LI I. And be it enacted that out of the consolidated revenue fund of the £46, ooo to be 
Province of Canada there shall be payable in every year to her Majesty, her heirs granted pw- 
and successors, the sum of forty-five thousand pounds for defraying the expense 
of the several services and purposes named in the Schedule marked A to this Schedule an 
Act annexed; 1 and during the life of her Majesty, and for five years after the 
demise of her Majesty, there shall be payable to her Majesty, her heirs and sue- and 
cessors, out of the said consolidated revenue fund, a further sum of thirty fivey^ 
thousand pounds, for defraying the expense of the several services and purposes following for 
named in the Schedule marked B to this Act annexed ; the said sums of forty- B. 

five thousand pounds and thirty thousand pounds to be issued by the Receiver- 
General in discharge of such warrant or warrants as shall be from time to time 
directed to him under the hand and seal of the Governor ; and the said Receiver- 
General shall account to her Majesty for the same, through the Lord High 
Treasurer or Lords Commissioners of her Majesty’s Treasury, in such form and 
manner as her Majesty shall be graciously pleased to direct. 

LIII. And be it enacted that, until altered by any Act of the Legislature How the 
of the Province of Canada, the salaries of the Governor and of the Judges shall 
he those respectively set against their several offices in the said Schedule A ; £^ed. 

hut that it shall he lawful for the Governor to abolish any of the offices named 
in the said Schedule B or to vary the sums appropriated to any of the services 
or purposes named in the said Schedule B ; and that the amount of saving 
which may accrue from any such alteration in either of the said schedules shall 
he appropriated to such purposes connected with the administration of the 
Government of the said Province as to her Majesty shall seem fit; and that 

^ It has not been thought neceasaiy for the puipoee of this Tolume to reprint the two schedulea of the 



444 CONSTITUTIONAL DOCUMENTS OF CANADA [1791^ 

accounts in detail of the expenditure of the several sums of forty-five thousand 
and thirty thousand pounds hereinbefore granted, and of every part thereof, 
shall be laid before the Legislative Council and Legislative Assembly of the said 
Province within thirty days next after the beginning of the session after such 
expenditure shall have been made: Provided always that not more than two 
thousand pounds shall be payable at the same time for pensions to the judges 
out of the said sum of forty-five thousand pounds, and that not more than five 
thousand pounds shall be payable at the same time for pensions out of the 
said sum of thirty thousand pounds; and that a list of all such pensions and of 
the persons to whom the same shall have been granted, shall be laid in every year 
before the said Legislative Council and Legislative Assembly. 

Suirenderof LIV. And be it enacted that during the time for which the said several sums 
He forty-five thousand pounds and thirty thousand pounds are severally payable 

nemnes^^^e accepted and taken by her Majesty by way of Civil List, 

* instead of all territorial and other revenues now at the disposal of the Crown, 
arising in either of the said Provinces of Upper Canada or Lower Canada, or 
in the Province of Canada, and that three-fifths of the net produce of the said 
territorial and other revenues now at the disposal of the Crown within the Pro- 
vince of Canada shall be paid over to the account of the said consolidated revenue 
fund; and also during the life of her Majesty and for five years after the demise 
of her Majesty the remaining two-fifths of the net produce of the said territorial 
and other revenues now at the disposal of the Crown within the Province of 
Canada shall be also paid over in like manner to the account of the said con- 
solidated revenue fund. 

Charges already LV. And be it enacted that the consolidation of the duties and revenues of 
either the said Province shall not be taken to affect the payment out of the said con- 
ProYince. gQjjdated revenue fund of any sum or sums heretofore charged upon the rates 
and duties already raised, levied, and collected to and for the use of either of 
the said Provinces of Upper Canada or Lower Canada, or of the Province of 
Canada, for such time as shall have been appointed by the several Acts of the 
Legislature of the Province by which such charges were severally authorized. 

The order of LVI. And be it enacted that the expenses of the collection, management, and 
chaises on receipt of the said consolidated revenue fund shall form the first charge thereon ; 
^iSdto^S^ annual interest of the Public Debt of the Provinces of Upper and 

1st, BxpcaiM of Lower Canada, or of either of them, at the time of the reunion of the said 
Collection; Provinces shall form the second charge thereon; and that the payments to be 
made to the clergy of the United Church of England and Ireland, and to clergy 
’ of the Church of Scotland, and to ministers of other Christian denominations, 
pursuant to any law or usage W'hereby such payments before or at the passing 
3rd, payments of this Act were or are legally or usually paid out of the public or Crown revenue 
to tke Clergy; of either of the Provinces of Upper and Lower Canada, shall form the third charge 
upon the said consolidated revenue fund; and that the said sum of forty-five 
4th, 6th, Civil thousand pounds shall form the fourth charge thereon ; and that the said sum 
6th, ^er of thirty thousand pounds, as long as the same shall continue to be payable, 
^*^*'** charge thereon; and that the other charges upon the rates 
Public Hevenue. and duties levied within the said Province of Canada hereinbefore reserved shall 
form the sixth charge thereon, so long as such charges shall continue to be pay- 
able. 

Subject to the LVII. And be it enacted that, subject to the several payments hereby charged 
“hwe on the said Consolidated Revenue Fund, the same shall be appropriated by the 
datS^^^ue Legislature of the Province of Canada for the public service in such manner as 
Fund to be they shall think proper: Provided always that all bills for appropriating any part 
of the surplus of the said consolidated revenue fund, or for imposing any new tax 
rr tnSli impost, sliall Originate in the Legislative Assembly of the said Province of 

ture, bybillB, Canada : Provided also that it shall not be lawful for the said Legislative Assembly 
to originate or pass any vote, resolution, or bill for the appropriation of any part 
of the surplus of the said consolidated revenue fund, or of any other tax or 
impost, to any purf)ose which shall not have been first recommended by a message 
of the Governor to the said Legislative Assembly during the session in which 
such vote, resolution, or bill shall be passed. 

Townshipato LVIII. And be it enacted that it shall be lawful for the Governor, by an 
be constituted, jnstrument or instruments to be issued by him for that purpose under the 
Great Seal of the Province, to constitute townships^ in those parts of the 
> Of. Noe. OXXII, OXXIV, OXXVI. 
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Province of Canada in which townships are not already constituted, and to fix 
metes and bounds thereof, and to provide for the election and appointment of 
township officers therein, who shall have and exercise the like powers as are 
exercised by the like officers in the townships already constituted in that part 
of the Province of Canada now called Upper Canada ; and every such instrument 
shall be published by proclamation, and shall have the force of law from a day 
to be named in each case in such proclamation. 

LIX. And be it enacted that all powers and authorities expressed in thispowenof 
Act to be given to the Governor of the Province of Canada shall be exercised by Governor, 
such Governor in conformity with and subject to such orders, instructions, and 
directions as her Majesty shall from time to time see fit to make or issue, 

LX. And whereas his late Majesty King George the Third, by his Royal Magdalen 
Proclamation,^ bearing date the seventh day of October in the third year of his i^dsmay be 
reign, was pleased to declare that he had put the coast of Labrador from the PiSoe 
River St. John to Hudson’s Straits, with the islands of Anticosti and Madelaine Edward, 
and all other smaller islands lying on the said coast, under the care and inspection 
of the Governor of Newfoundland ; And whereas by an Act* passed in the four- 
teenth year of the reign of his said late Majesty, intituled “ An Act for making 
more effectual provision for the Government of the Province of Quebec in North 
America,” all such territories, islands, and countries, which had since the tenth 
day of February in the year one thousand seven hundred and sixty-three been 
made part of the Government of Newfoundland, were during his Majesty’s 
pleasure annexed to and made part and parcel of the Province of Quebec as 
created and established by the said Proclamation; be it hereby declared and 
enacted that nothing in this or any other Act contained shall be construed to 
restrain her Majesty, if she shall be so pleased, from annexing the Magdalen 
Islands in the Gulf of St. Lawrence to her Majesty’s Island of Prince Edward. 

LXI. And be it enacted that in this Act, unless otherwise expressed therein, interpretatioa 
the words “Act of the Legislature of the Province of Canada” are to be under- clause, 
stood to mean “Act of her Majesty, her Heirs or Successors, enacted by her 
Majesty, or by the Governor on behalf of her Majesty, with the advice and con- 
sent of the Legislative Council and Assembly of the Province of Canada”; and 
the words “Governor of the Province of Canada” are to be understood as com- 
prehending the Governor, Lieutenant-Governor, or person authorized to execute 
the Office of the functions of Governor of the said Province. 

LXI I. And be it enacted that this Act may be amended or repealed by any Act may be 
Act to be passed in the present session of Parliament. amended, etc,. 


CXXII 

POULETT THOMSON TO RUSSELL 
[Trans.: Imperial Blue Books relaling lo Canada^ 1841-3, vol. xiv.] 

Toronto, 

16f/i September f 1840, 

My Lord, 

I have the honour to acknowledge the receipt of a copy of the Act for re- 
uniting the Provinces of Upper and Lower Canada, and for the Government of 
Canada. 

I have carefully perused the Act, and I observe with regret that some altera- 
tions have been made from the original plan which I transmitted, which will 
create difficulty and embarrassment here, especially the restrictions introduced 
in the schedule for the Civil list, to which I before called your attention. There 
is nothing, however, in those changes which will, I believe, offer any insuperable 
obstacle to the working of the Act. 

But it is with the deepest mortification that I find that the whole of the system 
for the establishment of local government has been omitted from the Bill, and 
that Her Majesty’s Government and Parliament have contented themselves with 
the simple legislative re-union of the two Provinces, without providing any 
machinery by which they can be satisfactorily governed when united, or guarding 
against those evils which have been so severely felt from the absence of local 
»SeeNo.Vn, «No.XXXI. 
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government, and the consequent assumption by the assemblies of functions 
which did not properly belong to them, evils which will now be increased tenfold, 
after the two provinces shall have been placed under one government and one 
legislature. 

I need scarcely recall to your Lordship's attention the circumstances connected 
with this measure. In the year 1839, when the affairs of the Canadas were under 
the consideration of Her Majesty’s Government, and it was determined, upon 
the recommendation of the Earl of Durham, to re-unite the provinces, the Cabi- 
net was so deeply impressed with the truth of his declaration, of the absolute 
necessity of the establishment by Parliament of a system of local government 
simultaneously with the measure for the union, that the plan then submitted 
and embodied in the Bill of that year, proceeded altogether upon that principle. 
Five districts were created apart from the central legislature, and the whole 
frame of the measure was erected in accordance with it. 1 need not either 
remind your Lordship that whilst this was the unanimous opinion of the Cabinet, 
those members of it who really took a deep interest in Canadian matters enter- 
tained so strongly the opinion of the necessity of enforcing this principle, that they 
would not have assented to any plan which involved its exclusion. The Bill of 
1839 was withdrawn, and 1 was deputed to obtain the assent of the people and 
legislature of the two Canadas to the union, and to transmit a plan for effecting 
it, and for the future government of the two provinces. But in the instructions 
with which I was honoured with a view to my proceedings, I was emphatically 
told that one of the most important principles to be kept in view in any measures 
for the future government of the Canadas was “ the establishment of a system 
of local government by representative bodies freely elected in the various cities 
and rural districts.” “That after a full investigation of every other plan which 
has been suggested. Her Majesty’s Government have not been able to discover 
in any but this the reasonable hope of a satisfactory settlement.” “That attach- 
ing minor importance to the details,” “ they cannot depart from these principles.” 

Accordingly, in pursuance of the duty assigned to me, and having obtained 
the assent of the legislators of the two provinces to the terms of the union as 
they affected each in its relation to the other, or to the Crown, I transmitted such 
a plan for local government as, whilst it entirely established the principle for 
which Her Majesty’s Government contended, and the adoption of which they 
and I deemed indispensable, altogether removed the defects of the scheme of 
last year, and was generally acceptable to the people. This plan received the 
cordial approbation of Her Majesty’s Government. Your Lordship did not indeed 
deem it expedient to introduce to Parliament the clauses for carrying out the 
provisions for the system which 1 transmitted to you, but you did more, for you 
called upon Parliament to enable me to provide all the necessary machinery 
myself, subject to the leading principles which I had recommended. 

Under such circumstances I should have been far less surprised to find the 
Union Bill abandoned altogether by the Government, than this most essential 
part of it withdrawn. 1 should certainly have infinitely preferred that the Bill 
should have been deferred, rather than deprived of what rendered it safe, or 
gave a fair chance of its being advantageous. 

For if, before my better acquaintance with these colonies, the information 
which I could acquire from the reports of others and from general reasoning, 
had satisfied me of the necessity, to use the words of Lord Durham, “ of making 
the establishment of good municipal institutions for the whole country a part 
of the colonial constitution;” the opportunity I have now had of studying the 
state of the British North American provinces — of observing the social condition 
of the people, and the working of the constitutions under which they have been 
governed — has convinced me that the cause of nearly all the difficulty in the 
government of every one of them, is to be found in the absence of any well 
organized system of local government. 

Owing to this, duties the most unfit to be discharged by the general legislature 
are thrown upon it ; powers equally dangerous to the subject and to the Crown 
are assumed by the Assembly. The people receive no training in those habits 
of self-government which are indispensable to enable them rightly to exercise 
the power of choosing representatives in Parliament. No field is open for the 
gratification of ambition in a narrow circle, and no opportunity given for testing 
the talents or integrity of those who are candidates for popular favour. The 
people acquire no habits of self-dependence for the attainment of their own local 
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objects. Whatever uneasiness they may feel—whatever little improvement in 
their respective neighbourhoods may appear to be neglected, affords grounds 
for complaint against the executive. All is charged directly upon the Govern- 
ment, and a host of discontented spirits are ever ready to excite these feelings. 
On the other hand while the Government is thus brought directly in contact 
with the people, it has neither any officer in its own confidence in the different 
parts of these extended provinces from whom it can seek information, nor is 
there any recognized body enjoying the public confidence with whom it can com- 
municate, either to determine what are the real wants and wishes of the locality, 
or through whoni it may afford explanation. 

Hence the readiness with which a demand for organic changes in the constitu- 
tion has been received by the people. 

Upon every consideration, therefore, I am of opinion that it was our duty 
to seize the first opportunity of supplying, through the Imperial Legislature, 
this capital omission in the constitution of these colonies, by the establishment 
of a good system of local government; and although the Act would, in fact, 
only have extended to the Canadas, I entertain no doubt that with such an 
authority before them, similar provisions would have been adopted by the 
legislatures in Nova Scotia and New Brunswick, where the defect is no less 
glaring. 

But it may be said, why not trust to the provincial legislatures for the establish- 
ment of such institutions if they are needed ? 

Lord Durham has give the reply which certainly appeared last year conclusive 
to Her Majesty’s Government, and the correctness of which I can now confirm — 
“That it is vain to expect that such a sacrifice of power will be voluntarily made 
by a representative body;’’ and to this 1 may also add, that although, after a 
considerable time and much excitement, the people might compel their repre- 
sentatives to establish such a system, it is so easy to mislead them by representa- 
tions against taxation ; although no more is in fact intended than to give the 
power of taxation by themselves for their own local objects: and the argument 
in favour of its being the duty of the Government to find money for all their 
wants, is so specious and popular, that it would probably be some time before 
the people exerted themselves strenuously for this purpose ; and when they did, 
I greatly doubt whether it would be possible to obtain those checks against abuse 
without which the system would fail ; and which it was my object to introduce 
in the manner submitted by me to Her Majesty’s Government and approved by 
them. 

With reference, therefore, to the future interests of all Her Majesty’s North 
American possessions, I deeply deplore the determination which has been taken ; 
whilst with regard to the immediate and practical matter before me — namely, 
the government of the two Canadas under the Union Act, I confess that I am 
almost at a loss to conceive how it is proposed that it should be conducted. 

Under the provisions of the Union Act, not only will the general affairs of 
a country, 1,200 miles long, be placed under the direction of one executive 
authority, thus distant from places where it may be called upon to act ; but the 
local concerns of every district, and even village, through that vast extent of 
territory must be more or less under its superintendence, and that too in matters 
of which it can know little or nothing. The provision by which the initiative of 
all money votes is confined to the Governor, is a most valuable and important 
change in the constitution of these provinces; but it places a responsibility on 
the executive which can only be exercised under a system which relieves the public 
funds from demands for every little paltry expenditure, and confines their appli- 
cation to matters of general utility. As the Act now stands, the executive 
government will be called upon to propose every grant of £5 or £10 for a road 
or a bridge 600 or 700 miles from the seat of government ; of the merits of which 
it can know nothing, and of which it can learn nothing, except through representa- 
tions which it has no opportunity of testing. If it acts, therefore, it will probably 
act wrong ; if it does not, it is at once exposed to the reproach of having neglected 
the interest of the locality which it was bound to consider and advance. Whilst 
these duties are imposed upon it, too, no means whatever are afforded by which 
it can acquire information, or exercise the slightest control. In Upper Canada 
jt is true that there is some machinery in the different districts now established 
py law, which will prevent the executive from being wholly powerless. There 
IS an organization in each district of sheriffs, grand juries, etc. and the magistrates 
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possess under the provincial laws certain powers which, although defective, still 
afford the means of going on. But in Lower Canada this is entirely wanting; and 
the division there for judicial purposes is of a character which affords no assistance 
whatever with respect to the rural districts of the province. The hand of the 
Government is entirely unknown and unfelt throughout them. If I had to seek 
for information from any place from 10 to 150 miles from Quebec or Montreal, 
I possess no means whatever of obtaining it, except from the authorities called 
into existence by the rebellion, and for whose permanency there is no security 
whatever. If the executive seeks to know the opinion of the peoi)le with regard 
to any improvement, there is no one to whom application can be made. In a word, 
every country district throughout the whole of the vast province of Lower 
Canada, is as completely cut off from any connection with the executive, as if 
it were on the other side of the Atlantic, and under a different form of govern- 
ment. 

I certainly was impressed with the opinion that the existence of this state of 
things must be fully known to Her Majesty’s government, and that after the 
deliberate judgment that had been arrived at last year, and the instructions I had 
received, it was, therefore, unnecessary for me to have repeated any statement, 
or have furnished any fresh argument in support of the principle of local govern- 
ment. 

It remains for me, however, now only to consider the course which I can 
pursue under the determination which has been arrived at. 

Entertaining so strongly as 1 do the conviction that the principal advantages 
intended by the Union Act arc defeated by the omission of this part of the 
scheme, I confess that I should strongly incline to defer acting upon the powers 
conferred by it, and proclaiming the Union at all, until Parliament had again 
had an opportunity of reconsidering these clauses. But I must acknowledge that 
the delay which would thus arise, and the reopening the Canada question in 
England, where unfortunately, all that relates to this country is so little under- 
stood, would be p)r()bably attended with greater evils, and 1 cannot, therefore, 
take on myself the responsibility of recommending that course. 

But failing this, it would be far more grateful to me, with the opinions 1 hold 
on this subject, that Her Majesty’s Government should confide the attemf>t lo 
work out this new measure to other hands than mine, and nothing but the 
anxiety which I feel to discharge my duty to the Queen to the last, and the deep 
interest which I now take in what concerns these provinces, would lead me to 
attempt the task under circumstances which I consider almost hopeless. 

I am willing, however, if required, to yield to that consideration, and, above 
all, to the feelings of the people here, of whose confidence I have lately received 
so many and such fiattering proofs, and 1 shall endeavour to work out the Act 
as it stands, by such means as I possess. 

For Upper Canada it is out of my power to make any provision. In Lower 
Canada, however, I shall, with the a.ssistance of the Special Council, provide 
such a system as may supply a part at least of what was intended lo be given 
under the provisions of the Bill ; at all events to the extent which is necessary 
to carry out fully the different ordinances of that body which have already 
passed, and provide for some local organization for the wants of the country 
districts. The Council will, under any circumstances, meet the middle of next 
month, to complete its labours preparatory to the Union; and I shall then 
propose to them measures lo this effect. 

I shall then be able to proclaim the Union at the earliest period at which, 
looking to the time when the elections could be held, and to the financial concerns 
of both provinces, it would be possible, namely at the beginning of January. 
The elections will take place as soon afterwards as they conveniently can, and 
when the united Parliament meets, I shall propose to them, on the part of the 
Government, to adopt for the whole province a system of local government 
which will already have been in operation here, with such additions as may 
appear necessary^. 


8eeNo.OXXy 
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CXXIII 

RUSSELL TO SYDENHAM 

[Trans.; Imperial Blue Books relating to Canada, 1841-3, vol. xiv.] 

Downing Street, 

2bth October, 1840. 

My Lord, 

I have received your Lordship’s Despatch, No. 160, of the 16th September, 
pointing out the injurious consequences which you anticipate from the departure 
in the Act for the reunion of Canada from the Bill which you had proposed, and 
more particularly from the omission of legislative provision for local government. 

Partaking as I do in the general opinions which you have expressed on this 
subject, I nevertheless could not supply the want of Canadian authority for the 
municipal clauses, which induced Sir R, Peel and Lord Stanley, friendly as they 
were to the Bill, to support their omission. I may also observe that Mr. Gillespie 
and others in this country well acquainted with Canada, concurred in the objec- 
tions made to those clauses in the House of Commons. 

The benefit of municipal government being so great, it is difficult to conceive 
that the legislature of the United Province can long resist the introduction of 
a system so useful to the interests, and so directly tending to increase the power 
of the people, when recommended warmly and repeatedly by the executive of 
the province and supported by the Crown. 

I have, etc., 

(Signed) J. Russell. 


CXXIV 

SYDENHAM TO A FRIEND 
[Trans. ; Scrope, op. cit] 

1840 (?) 

No man in his senses would think for a moment of the Union without its being 
accompanied by some sort of Local Government, in which the people may control 
tiieir own officers, and the executive at the same time obtain some influence in 
the country districts. 

Without a breakwater of this kind between the Central Government and the 
people. Government with an Assembly is impossible in Lower Canada, and most 
difficult in Upper Canada ; and it is absurd to expect that any good system can or 
will be established by the Provincial Legislature, even if time admitted of its 
being proposed to them. No colonial legislature will ever divest itself of the great 
power it now possesses of parcelling out sums of money for eveiy petty local 
job ; and although by the Union Bill the initiative of money votes will be confined 
to the Government, this provision will become null, because the moment that the 
executive is called upon to provide for all these local expenses, with the details 
of which it cannot be acquainted, it must renounce the task, and leave it in the 
hands of the members themselves. A distinct principle must be laid down, that 
all purely local expenses be borne by the localities themselves, settled and voted 
by them, and that only great works be paid for out of the provincial funds. 

Nor is it only with reference to the Canadas that it was all-important for 
Parliament itself to have laid down the principle and details of Local Govern- 
ment. Since I have been in these Provinces, I have become more and more 
satisfied that the capital cause of the misgovernment of them is to be found in 
the absence of Local Government, and the consequent exercise by the Assembly 
of powers wholly inappropriate to its functions. Members are everywhere chosen 
only with reference to the extent of job for their particular district which they 
can carry. Whoever happens to lead a party in the House, of twelve or fourteen 
members, may at once obtain a majority for his political views by jobbing with 
other members for votes upon them, or, by rejecting their jobs as the penalty 
of refusal, oust them from their seats. This, indeed, is admitted by the best men 
of all parties, and especially of the popular side. But it is equally admitted that 
they cannot of themselves change the system. In both Nova Scotia and New 

Og 
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Brunswick I was told that if Parliament laid down a system of Local Govern- 
ment for Canada, then it was likely that in these provinces too the Assembly 
would adopt it ; but, without that, it would be impossible to get it done. So, by 
this step, if Lord John has really been forced to take it, not only has all chance of 
the Union Bill working well been destroyed, but also the hope of a change of 
system throughout all the Provinces. Last year, if you remember, we made it 
a sine qua non to the Union ; indeed, our scheme was altogether based on it. The 
establishment of Municipal Government by Act of Parliament is as much a part 
of the intended scheme of Government for the Canadas as the union of the two 
Legislatures, and the more important of the two. All chance of good Govern- 
ment, in Lower Canada especially, depends on its immediate adoption. 



SIXTH PERIOH 
1841-186T 
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SIXTH PERIOD 

1841-1867 

Lord John Russell was not prepared to accept in its entirety Lord 
Durham's proposal for full responsible government, but in his instruc- 
tions to Sydenham, he at least showed a new path to the British 
government (see No. CXI). Sydenham’s plan of being his own first 
minister and of calling to the service of the government the best men 
without forming what we know technically as a cabinet was well suited 
for a time of stress. The recent rebellions had left memories out of all 
proportion to their importance. The French Canadians were full of 
melancholy suspicion and feared that Durham’s suggestion for their 
absorption might be attempted. Sydenham’s successor. Sir Charles 
Bagot, went further, and liberal selections have been made from the 
documents to illustrate his experiment (Nos. CXXVIII-^iXLI). Sir 
Charles Metcalfe who followed had little belief in the possibility of 
establishing full responsible government (see No. CXLII), and under 
him the old sore was reopened. Fortunately, Sir Robert Peel’s 
ministry fell at another difllcult moment in Canadian history, and 
Lord John Russell came into power with Earl Grey as secretary of state 
for the colonial department. Almost at once the new government 
decided to grant full responsible government, and the principle was laid 
down by Earl Grey himself: ‘This country has no interest whatever in 
exercising any greater influence on the internal affairs of the colonies 
than is indispensable either for the purpose of preventing any one 
colony from adopting measures injurious to another or to the empire at 
large.’ ^ 

It has been impossible to give examples of documents which would 
illustrate in full the development of responsible government in the 
maritime provinces. Joseph Howe’s letters (Nos. GVI-CIX) prepared 
the way. Lord Falkland’s failure in Nova Scotia to imitate Syden- 
ham’s policy accelerated the development, and to his successor, Sir 
John Harvey, were sent dispatches in which the principles of full 
responsible government were laid down (Nos. CXLIII, CXLIV). 
Nova Scotia and New Brunswick passed through a comparatively 
uneventful history to their full self-government.* 

In Canada, however, there were after the act of union eight years of 
experimenting, and it was not till the arrival of Lord Elgin as gover- 
nor-general that Canada had a system of cabinet government in full 
working order. Elgin received similar instructions to those given to 
Sir John Harvey. With these as a working scheme he faced immediate 
issues and with him responsible government triumphed. His corres- 
pondence (Nos. CXLV-CLV) illustrates his purpose and throws light on 
the difficulties which he encountered. Earl Grey summed up his rule in 
Canada: ‘In conformity with the principles laid down, it was Lord 
Elgin’s first object in assuming the government of the province to 
withdraw from the position of depending for support on one party into 
which Lord Metcalfe had, by unfortunate circumstances, been brought. 
He was to act generally on the advice of his executive council and to 
receive as members of that body those persons who might be pointed 
out to him as entitled to be so by their possessing the confidence of the 

I 5*^ G^rey, The COoniid Paieu of Lord John Russell, vol, i. p. 17 (9 vote., London, 1863). 

See Mar^ 0., Empire and CommonweaUh, pp. 148-226 (Oxford, 1229). 
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assembly. But he was careful to avoid identifying himself with the 
party from the ranks of which the actual council was drawn, and to 
make it generally understood that, if public opinion required it, he was 
equally ready to accept their opponents as his advisers, uninfluenced by 
any personal preferences or objections.* ^ New difllculties, however, 
continued to arise in the workings of the Canadian constitution which 
led to and hastened federation. 

Cabinet government as understood in Great Britain and as set up in 
Canada by Lord Elgin implies government by party. Two strong 
parties are its usual and best guarantee for success. In Canada the 
number of parties was legion — Upper-Canadian reformers, Upper- 
Canadian conservatives, French-Canadian radicals, French-Canadian 
conservatives, with a small but efllcient group that carried on the 
extreme tory traditions of Upper Canada. It was impossible to combine 
parties of the same name, for common names did not imply a common 
political platform. Coalition government was the result with all the 
weaknesses to which such a form of government is heir. Then the 
religious and racial diiflculties did not tend to disappear under 
the influence of parliamentary and election oratory. The issues at 
stake too were often only local, in which Upper Canadian and Lower 
Canadian had no common interest. These difllculties led to serious 
consequences. We find two premiers, one French, one English. 
Before long it became almost a constitutional convention that a 
ministry must command a majority in English-speaking as well as in 
French-speaking Canada. The whole scheme of government was 
vitiated by anomalies, and ministries quickly followed one another to 
defeat. Then came the party cry of ‘representation by population’, 
which threatened to overthrow the pact of the act of union. The civil 
war in the United States and the ‘Trent affair’ helped to bring into 
relief the weakness of government in Canada, and Anally the Canadian 
government fell back on the untried scheme suggested in Lord Dur- 
ham’s Report — a federation of British North America. 

Large extracts have been made from the confederation debales 
in the Canadian parliament (No. CLXXI), and the various prelimi- 
nary agreements and resolutions before the passing of the British 
North America Act have been printed in full (Nos. CLXI-CLXIV; 
CLXVII-CLXIX; CLXXII). These extracts illustrate as far as 
space would allow every point of view. The history can be followed 
in Pope, Confederation Documents (Toronto, 1895), and Memoirs of Sir 
John Macdonald (2 vols., 1894); J. H. Gray, Confederation of Canada 
( Toronto, 1872) ; R. G. Trotter, Canadian Federation (London, 1924) ; 
A. G. Doughty, ‘Notes on the Quebec Conference, 1864’, Canadian 
Historical Review, i, pp. 26 ff.). 

> Earl Grey, op. eit.^ p. 213. 



cxxv 

SYDENHAM’S SPEECH TO THE CANADIAN PARLIAMENT 
[Trans.: Imperial Blue Books relating to Canada, 1841-3, vol. xiv.] 

IblhJune, 1841. 

Honourable Gentlemen of the Legislative Council, and Gentlemen of the House 

of Assembly. 

I have deemed it right to assemble you at the earliest period which the cir- 
cumstances of the Province and the duties imposed upon me by the Imperial Act 
for the Union of the Canadas, under which this Legislature is constituted, have 
admitted ; and it is with sincere satisfaction that 1 now meet you to deliberate 
on tlie great and important interests committed to our charge. 

A subject of Her Majesty, an inhabitant of this Province,^ has been forcibly 
detained in the neighbouring States charged with a pretended crime. No time 
was lost by the Executive of this Province in remonstrating against this proceed- 
ing, and provision was made for insuring to the individual the means of defence 
pending the further action of her Majesty’s Government. The Queen’s Repre- 
sentative at Washington has since been instructed to demand his release. Of 
the result of that demand I am not yet apprised, but I have the Queen’s com- 
mands to assure her faithful subjects in Canada of her Majesty’s Axed determina- 
tion to protect them with the whole weight of her power. 

Arrangements were completed during the course of last summer by which, 
under the directions of the Treasury, the rates of Postage between all parts of 
this Colony and the United Kingdom were greatly reduced ; and a more speedy 
and regular conveyance of letters between different parts of this Province has 
since been established by arrangements made by the Deputy Postmaster-General 
under my directions. A commission has been appointed by me to inquire into 
and report upon the Post-oAice system of British North America, and 1 con- 
fidently anticipate that the result of its labours will be the establishment of a 
plan securing improvements in the internal communication by post within the 
( 401ony equal to those which we have already obtained in the communication with 
the mother-country.* 

Many subjects of deep importance to the future welfare of the Province demand 
your early attention, upon some of which I have directed bills to be prepared, 
which will be submitted for your consideration. 

Amongst them, Arst in importance at the present juncture of affairs is the 
adoption of measures for developing the resources of the Province by well- 
considered and extensive public works. The rapid settlement of the country — 
the value of every man’s property within it — the advancement of his future 
fortunes are deeply affected by this question. The improvement of the Naviga- 
tion from the shores of Lake Erie and Lake Huron to the Ocean — the establish- 
ment of new internal communications in the inland districts are works requiring 
a great outlay, but promising commensurate returns. To undertake them suc- 
cessfully large funds will undoubtedly be required, and the Anancial condition 
of the Province, as it stands at present, would seem to forbid the attempt. But 
I have the satisfaction of informing you that I have received authority from 
Her Majesty’s government to state that they are prepared to call upon the 
Imperial Parliament to afford their assistance towards these important under- 
takings. In the full belief that peace and tranquillity will be happily re-established 
in this province, under the constitution settled by Parliament, and that nothing 
but a relief from its most pressing difficulties is wanting to its rapid advancement 
to prosperity, they will propose to Parliament, by affording the guarantee of 
the Imperial Treasury for a loan to the extent of no less than a million and a 
half sterling, to aid the Province, for the double purpose of diminishing the 
pressure of the interest on the public debt, and of enabling it to proceed with those 
^eat public undertakings whose progress during the last few years has been 
arrested by the Anancial difficulties. I shall direct a measure to be submitted to 

^ See Scrape, pp. 224 fl. „ . . 

• Smith, Hittory of tite Pott Office in BrUith North America, pp. 212 fl. 
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you embracing a plan for this purpose, and I shall lay before you, for your 
information and that of the people of Canada, extracts from the despatches 
which convey to me this most gratifying assurance. 

In immediate connexion with the outlay of capital upon public works is the 
subject of emigration and the disposal and settlement of the public lands. There 
exist within this Province no means so certain of producing a healthy flow of 
immigration from the mother-country, and of ultimately establishing the im- 
migrant as a settler and proprietor within the Colony, as the power of affording 
sure employment for his labour on his first arrival. The assistance of Parliament 
for the public works which may be undertaken here, will in great measure 
provide for this; but with a view further to aid immigration, I am authorized 
to declare to you that Her Majesty's government are prepared to assist in 
facilitating the passage of the immigrant from the port at which he is landed to 
the place where his labour may be made available, and that a vote of money 
for this purpose will be proposed to the Imperial Parliament. The conditions 
which Her Majesty's government attach to this measure will be submitted to 
you at the same time that I shall draw your attention to a scheme for the settle- 
ment and disposal of the public funds. 

It appears highly desirable that the principle of local self-government, which 
already prevails to some extent throughout that part of the Province which was 
formerly Upper Canada, should receive a more extended application there, and 
that the people should exercise a greater degree of power over their own local 
affairs. 1 have directed a measure upon this subject to be submitted to you, and 
1 solicit your earnest attention to the establishment of such a form of local 
government for those districts of the Province which are unprovided with it, 
as may ensure satisfaction to the people whilst it preserves inviolate the preroga- 
tive of the Crown, and maintains the administration of justice pure from party 
and popular excitement. 

A due provision for the education of the people is one of the first duties of 
the State, and in this Province, especially, the want of it is grievously felt. The 
establishment of an efficient system by which the blessings of instruction may 
be placed within the reach of all is a work of difficulty; but its overwhelming 
importance demands that it should be undertaken. I recommend the considera- 
tion of that subject to your best attention, and I shall be most anxious to afford 
you in your labours all the co-operation in my power. If it should be found 
impossible so to reconcile conflicting opinions as to obtain a measure which may 
meet the approbation of ail, 1 trust that at least steps may be taken by which 
an advance to a more perfect system may be made, and the difficulty under 
which the people of this Province now labour may be greatly diminished, subject 
to such improvements hereafter as time and experience may point out. 
Gentlemen of the House of Assembly, 

The financial accounts of the Province will be immediately laid before you, 
and 1 shall direct the estimates for the public service to be submitted to you with 
the least possible delay. 1 rely upon your co-operation in the financial measures 
which it will be my duty to propose to you for taking advantage of the assistance 
which her Majesty's Government propose to afford, and for carrying into effect 
the public improvements which are deemed most desirable. I shall earnestly 
endeavour that whatever you may appropriate for this latter purpose shall be 
economically employed and rendered effective. 

Honourable Gentlemen and Gentlemen, 

In your wisdom and prudence I confide for the regulation of the different 
important matters which must necessarily come before you. Canada, united 
under a constitution which the Imperial Legislature has framed with an earnest 
desire for the welfare of this portion of the British Empire, cannot fail to prosper 
under prudent and sage counsels. The generous aid which I have already 
announced to you, the determination which I am also empowered to state upon 
the part of the Government to devote annually a large sum for the military 
defences of the Province — ^the fixed and settled determination which I have the 
Queen's commands to declare that her North American possessions shall be 
maintained at all hazards as part of Her Empire, are pledges of the sincerity 
with which the mother-country desires to promote the prosperity of Canada, 
and to assist in the well-working of the new institutions which it has established. 
The eyes of England are anxiously fixed upon the result of this great experiment. 
Should it succeed, the aid of Parliament in your undertakings, the confidence of 
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British capitalists in the credit you may require from them, the security which 
British people will feel in seeking your shores, and establishing themselves upon 
your fertile soil, may carry improvement to an unexampled height. The rapid 
advance of trade and of immigration within the last eighteen months, afford 
ample evidence of the effects of tranquillity in restoring confidence and pro- 
moting prosperity. May no dissensions mar the flattering prospect which is 
open before us. May your efforts be steadily directed to the great practical 
improvements of which the Province stands so much in need, and under the 
blessing of that Providence which has hitherto preserved this portion of the 
British dominions, may your counsels be so guided as to ensure to the Queen 
attached and loyal subjects, and to United Canada a prosperous and contented 
people. 


CXXVI 

SYDENHAM TO HIS BROTHER 
[Trans. : Scrope, op. cit.] 

28f/i August, 1841. 

****** 

My last feat has been to carry the Municipal District Bill for Upper Canada, 
word for word after my own ordinance for the Lower Province; thereby not 
only giving the complement to the Union (for you know I always declared that 
without such institutions the Union could not work), but setting up my own 
particular legislation by the sanction of the United Parliament. The bill has 
passed both Houses, and 1 proceed to-day in state to give it the royal assent, in 
order to make perfectly sure of its being law, even if I were to quit this world 
the day after. But the trouble 1 have had to do this has completely justifled 
all my anticipations of the next to impossibility of our getting such a measure 
through a Provincial Assembly, and the utter hopelessness of the effort, but for 
the course which I followed of dictating it, whilst I was dictator, for one part 
of the province first. One party hated the measure because it was to give power 
to the people ; another because it placed that power under wholesome control 
by the Crown ; a third because it deprived the members of the Assembly of all 
their past power of jobbing. But I beat them all three, to the utter astonishment 
of the spectators; and at last carried my work, the Bill, the whole Bill, and 
nothing but the Bill, by a majority of forty-two to twenty-nine, or more than 
one third. 1 have now accomplished all 1 set much value on ; for w^hether the 
rest be done now or some sessions hence, matters little. The five great works 
1 aimed at have been got through — ^the establishment of a board of works with 
ample powers; the admission of aliens; a new system of county courts; the 
regulation of the public lands ceded by the Crown under the Union Act; and 
lastly, this District Council Bill. 


CXXVI I 

RESOLUTIONS OF THE LEGISLATIVE ASSEMBLY OF CANADA, 184P 
[Trans.: Journals of the Assembly of Canada, 1841, pp. 480 ff.] 

I. Robert Baldwin’s Proposals. 

1. That the most important as well as the most undoubted of the political 
rights of the people of this Province is that of having a Provincial Parliament 
for the protection of their liberties, for the exercise of their constitutional 
influence over the Executive Departments of their Government and for legis- 
lation upon all matters which do not, on the grounds of absolute necessity, 
constitutionally belong to the jurisdiction of the Imperial Parliament, as the 
paramount authority of the Empire. 

2. That the head of the Provincial Executive Government of the Province 
being within the limits of his Government, the representative of the Sovereign, 
is not constitutionally responsible to any other than the authorities of the 
Empire, 

3. That the representative of the Sovereign for the proper conduct and eflicient 

* These resolutions were proposed by Robert Baldwin on September 3, 1841. Hairison's ammd- 
iQenis, which were carried, are generally assigned to Sydenham's own pen. 
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disposal of the public business is necessarily obliged to make use of the advice 
and assistance of subordinate officers in the administration of his Government. 

4. That in order to preserve that harmony between the different branches of 
the Provincial Parliament which is essential to the happy conduct of public 
affairs the principal of such subordinate officers, advisers of the representative 
of the Sovereign, and constituting as such the Provincial administration under 
him as the head of the Provincial Government, ought always to be men possessed 
of the public confidence, whose opinions and policy harmonizing with those of 
the representatives of the people, would afford a guarantee that the well under* 
stood wishes and interests of the people, which Our Gracious Sovereign has 
declared shall be the rule of the Provincial Government,^ will at all times be 
faithfully represented to the head of that Government, and through him to the 
Sovereign and Imperial Parliament. 

5. That as it is practically always optional with such advisers to continue in 
or retire from office at pleasure, this House has the constitutional right of holding 
such advisers politically responsible for every act of the Provincial Government 
of a local character, sanctioned by such Government while such advisers continue 
in office. 

6. That for the like reason this House has the constitutional right of holding 
such advisers in like manner responsible for using, while they continue in office, 
their best exertions to procure from the Imperial authorities the exercise of their 
right of dealing with such matters affecting the interests of the Province as 
constitutionally belong to those authorities, in the manner most consistent witli 
the well understood wishes and interests of the people of this Province. 

II. S. B. Harrison’s Amendments to Baldwin’s Proposals. 

1. That the most important, as well as the most undoubted, of the political 
rights of the people of this Province is that of having a Provincial Parliament 
for the protection of their liberties, for the exercise of a constitutional influence 
over the Executive Departments of their Government, and for legislation upon 
all matters of internal Government. 

2. That the head of the executive Government of the Province, being within 
the limits of his Government the representative of the Sovereign, is responsible 
to the Imperial authority alone ; but that, nevertheless, the management of our 
local affairs can only be conducted by him, by and with the assistance, counsel 
and information, of subordinate officers in the Province. 

3. That in order to preserve between the different branches of the Provincial 
Parliament that harmony which is essential to the peace, welfare anti good 
Government of the Province, the chief advisers of the representative of the 
Sovereign, constituting a Provincial administration under him, ought to be men 
possessed of the confidence of the representatives of the people, thus affording 
a guarantee that the well understood wishes and interests of the people, which 
our Gracious Sovereign has declared shall be the rule of the Provincial Govern- 
ment, will, on all occasions, be faithfully represented and advocated. 

4. That the people of this Province have, moreover, a right to expect from such 
Provincial Administration, the exertion of their best endeavours that the Imperial 
authority, within its constitutional limits, shall be exercised in the manner most 
consistent with their well understood wishes and interests. 

CXXVIII 

STANLEY’S INSTRUCTIONS TO BAGOT, OCTOBER 8, 1841 » 
[Trans.: Bagol Papers (Canadian Archives).] 

Downing Street 
8th October 1841. 
Sir, 

I am well assured that it must be unnecessary for me to impress upon you 
the magnitude and importance of the interests, which Her Majesty has been 
pleased to entrust to your charge, in appointing you to the high office of Governor 
General of British North America. 

>SeeNo.OXI. 

• For a study of Bagot's goyemment, see Kennedy, The ConetUtUion of Canada^ (Oxford, 1923); 
Morison, J. L., Sir Chanea Bagot: An Incident in Canadian PaiUamentary Hidory (Kingston, 1912), 
Olazebrook, G, deT., Sir Charlea Bagot in Canada (Oxford, 1929) ; Martin, Obester, Empire and Common- 
wealth (Oxford, 1929). 
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The duties of administering a Government so extensive, at all times sufilciently 
arduous, are peculiarly so at the present juncture, when, in addition to difficulties 
arising out of the State of the Frontier, and the unsettled condition of our rela- 
tions with the United States of America, a great change has recently been wrought, 
and a great experiment is actually in progress, aiTecting the Constitution and 
internal arrangements of the g^eat Province over which you are called upon 
more immediately to preside. Upon your flrmness, judgment, moderation, and 
temper, will depend, in a great measure, the success of that experiment of which 
the failure could not but lead to consequences the most disastrous, while its 
favourable and harmonious working may be expected to have the effect of rapidly 
developing the vast resources of British North America, — of strengthening the 
feelings of loyalty to the Crown, & attachment to British Connection, which, 

1 am persuaded, actuate the vast majority of the People of Canada, and of keeping 
for many years to come, a free, a happy, and an improving People in close con- 
nection with and cheerful dependence upon the British Empire. In discharging 
your important duties, the Queen commands me to assure you that Her Majesty 
will, on all occasions, be prepared to place the most favourable construction upon 
the course which, in the exercise of your judgment, you may feel called upon to 
pursue ; and while 1 invite on your part the most unreserved communication of 
your views and opinions upon every question which may arise, I assure you that 
you may rely upon the most cordial support, which it may be in my power to 
give, consistent with my public duty, to your measures and your authority. 

I need not point out to you that in assuming the Government of Canada, you 
are placed in circumstances very different from any of your Predecessors. You 
are about to administer the affairs of a Province, legislatively united after a 
separation of fifty years, during which it was impossible but that separate 
interests, arising out of local situation, different origin, and other causes to which 
1 will not advert, must necessarily have sprung up, and engendered rivalries 
and jealousies, which have been most unhappily aggravated by events of late 
years, and which it will be your first and chief duty, by every means in your 
power, to allay and to extinguish. 

You cannot too early, and too distinctly give it to be understood that you 
enter the Province with the determination to know no distinctions of National 
origin, or Religious Creed ; to consult, in your Legislative capacity, the happiness, 
and (so far as may be consistent with your duty to your Sovereign and your 
responsibility to her Constitutional advisers) the wishes of the mass of the Com- 
munity; and, in your Executive capacity, to administer the Laws firmly, 
moderately, and impartially. You will invite to aid you, in your labors for the 
welfare of the Province, all Classes of the Inhabitants ; you will consider it your 
bounden duty to be accessible to the representations, and prepared to listen to 
the complaints, or the statements of the views of all; and the only Passports 
to your favor will be. Loyalty to The Queen, attachment to British connection, 
& an efficient & faithful discharge of Public Duty. 

You will give every encouragement in your power to the extension, within 
the Province, of Religious Education, and of secular Instruction, and you will 
not fail to bear in mind, that the habits & opinions of the People of Canada are, 
in the main, averse from the absolute predominance of any single Church ; and 
that, while the Churches of England & of Scotland are by Law established & 
endowed, and must be steadily upheld and anxiously cherished, the Church of 
Rome also, to which a large portion of the Population belongs, is recognized by 
the Law, and secured in the enjoyment of Rights, which you will be bound to 
protect, and that the co-operation of Wesleyan Methodists and Protestant Dis- 
senters is not to be refused, or discouraged by the Executive. 

In Civil matters, it must be your policy to seek to withdraw the Legislature, 
and the Population generally, from the discussion of abstract & theoretical 
questions, by which the Government of Canada, in former times, has been too 
often and too seriously embarrassed, to the calm & dispassionate consideration 
of practical measures for the improvement and advancement of the internal 
prosperity of the Province. In maturing measures of this description, you will 
endeavour to avail yourself of the advice & services of the ablest Men, without 
reference to distinction of local party, Which, upon every occasion, you will do 
your utmost to discourage; and, in framing them for the consideration of the 
Provincial Legislature, you will endeavour to present them in the form in which 
they are most likely to be favourably received by the House of Assembly. 
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I do not, of course, intend to institute a precise analogy between the functions 
of that House, & those of the House of Commons ; but I should strongly impress 
upon you my opinion, that, in matters purely Domestic, or where you are not 
bound, either by absolute Instructions, or by a sense of the paramount duty 
which you owe to Imperial interests, it would be matter of ^eat regret, that 
measures should be repeatedly & deliberately afUrmed by large Majorities of the 
Assembly, & subsequently rejected by the Legislative Council. Your efforts 
will, on all occasions, be directed to promoting & maintaining harmonious action 
between the two Branches of the Legislature. Questions may undoubtedly arise, 
on which you may feel it absolutely inconsistent with your duty to sanction 
measures approved by one, or even by both Houses, but I would hope that 
they may be of very rare occurrence; and that, when they arise, you may be 
enabled, temperately and firmly, to reconcile the performance of your duty, upon 
your responsibility to the Crown, with that respect which, I am sure, you will 
be, on all occasions, desirous of showing to the expressed wishes of the Repre- 
sentatives of the People. 

And, in this respect, the difllculties of your position will, I trust, have been 
materially diminished by the provisions of the Act of Union, which have removed 
from discussion many of the questions, which were formerly sources of embar- 
rassment & misunderstanding. Such, for example, are the Settlement of the 
Civil List, — ^the Surrender of the Crown Revenues, — the appropriation of the 
Clergy Reserves, — and the important provision, which, following the analogy 
of the British Parliament, prohibits the House of Assembly from entertaining 
any Money Vote, except upon the recommendation, ofncially signified, of the 
Crown. 

Subsidiary to, and closely connected with the last provision, is a subject which 
was, I think wisely, left by Parliament for the consideration of the Provincial 
Legislature, — the Establishment of local Bodies, with a limited power of Taxation 
for local purposes, formerly defrayed out of the general Revenues of the Province. 
An Ordinance was passed for this purpose by Lord Sydenham for the Lower 
Province, which has since been extended, by an Act of the United Legislature, 
over the whole of Canada. You will carefully watch the progress & the result 
of this important change. Alterations in the details of the measure may be 
proved by experience to be necessary, and you will, in that case, give your 
Assent to any well-considered modifications, which the Legislature may deem 
likely to tend to its more successful working, but you will discourage any attempt 
at hasty legislation on a subject, which peculiarly requires the test of time A 
experience. 


1 have the honour to be. Sir, 
Your most obedient. 
Humble Servant, 

Stanley. 


CXXIX 

BAGOT TO STANLEY, FEBRUARY 23, 1842 
[Trans. : Bagol Papers (Canadian Archives).] 

Confidential 

The Lord Stanley Kingston 

23rd Feby. 1842 

My Lord, 

As six weeks have now elapsed since my assumption of the Government of 
this Province, your Lordship will naturally expect from me a statement of my 
opinion as to the general aspect of its affairs and the probability of a tranquil 
and prosperous administration of its Government. I have hitherto abstained 
from writing on the subject from an unwillingness to risk misleading your Lord- 
ship by views formed on insufRcient grounds — ^and if on many points I am still 
unable to speak with confidence, your Lordship will, 1 trust, excuse it in con- 
sideration of the short time yet allowed me for observation. 

In my despatch of the 12th Ulto, No. 1, 1 informed your Lordship that I found 
the Province in a state of perfect tranquillity. 1 am happy to say that this tran- 
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quillity has continued, and every day confirms my belief that from internal 
disaffection or disloyalty we have at present scarcely anything to fear. You will 
observe that the Addresses which 1 have transmitted to the Colonial office 
from time to time, include every district and almost every considerable place in 
Western Canada — ^that in almost all, sentiments of Loyalty to the Queen and 
attachment to the Mother Country are strongly expressed, and that a very con- 
siderable number contain an approbation of, and concurrence in, the policy 
which in obedience to the Queen's commands 1 have announced my intention 
to pursue — ^namely to administer this Govt, with impartiality and justice and 
without regard to distinctions of natural origin or religious creed. 

From the Lower Province but few Addresses have been received. The practice 
of presenting Addresses to a new Governor never prevailed among the French 
Canadians to the same extent as in Western Canada, and late events have 
naturally rendered the practice still more infrequent. The Address from Quebec 
may nevertheless be appealed to as evincing decided improvement in public 
sentiment in that part of Canada, and as a first step towards an obliteration of 
the barrier which has so long divided English and French races. 

I do not of course intend to represent that discontent and disunion have 
ceased to exist, or that all parties have shown the same laudable spirit of oblivion 
of past differences. The parties into which men have been divided in this 
Province have for many years been too distinctly marked — ^and their passions 
during the struggle have been far too strongly excited — to admit of such a result 
at this early period. But I hope and believe that there is a disposition to discuss 
politics in future more on public and less on personal grounds — and to cease from 
the agitations of theoretical principles which, leading to no practical results, 
were intended only as the Watchword and Shibboleth of a party. 

It appears to me that the error of previous governments in Canada, has been 
the narrowness of the foundations on which they have been based. The political 
Parties which exist in this Country, i^semble but in a very small degree those 
two great parties which during the last century and a half have governed the 
destinies of Great Britain. While each of those parties, while combining various 
shades of political opinions, are yet united in a compact body under an acknow- 
ledged leader, and while the followers of each are prepared in their Parliamentary 
career to merge minor differences for the sake of uniformity on cardinal principles, 
there is here no party comprising a majority of the Representative Body — there 
are no Leaders who can reckon on the support of more than few followers, and 
there is no appreciation of the necessity of concert and co-operation among those 
whose opinions coincide on general matters. Hence an attempt to govern by 
a single party and to confer on them the whole patronage and power of the 
Government has invariably united all parties in opposition, and has led to the 
defeat of the Government in the popular branch of the Legislature. 

In the present Executive Council the attempt was first made to combine the 
Representatives of several shades of opinions — and accordingly its heterogeneous 
character was one of the common topics of attack adopted against it during last 
Session. I am disposed, however, to believe that this very character formed an 
essential element of its strength — Had those against whom Mr. Baldwin protested 
been removed from the Council, the Government would probably have lost the 
support of the great bulk of the English Members from Eastern Canada, while 
a similar exclusion of those in whom he expressed his confidence, would have 
ensured the opposition of the popular Party from Western Canada. By the com- 
bination of the two among whom there was really no essential difference of opinion, 
the support of a more extensive body in the Assembly was obtained, while no 
important principle was sacrificed. The chief opponents of the Government 
during the last Session were first the French Canadians — secondly a portion of 
the (so named) Compact party, and thirdly the ultra popular Section of the Upper 
Canadians. These parties, though differing entirely on all questions of principle, 
repeatedly united for the purpose of defeating or obstructing the Government on 
individual measures. 

1 am not without hopes that so unnatural an alliance may be broken up before 
the next Session. Of the French party, several of the principal Leaders, M. Morrin 
for instance, and M. Huot of Quebec, and Mr. Chas. Mondelet of Montreal have, 
since the prorogation, accepted District Judgeships, and in my despatch of the 
^2nd Instant 1 have announced that M. Cherrier and Mr. Fisher — the first of 
French origin — the second of the French Party, have accepted silk gowns. This, 
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considering the determination with which they had resisted all approaches on 
the part of Lord Sydenham, looks like the commencement of a better feeling, 
and it may also be inferred Dx)m the altered tone of the principal French Paper 
the '' Canadien,” that they are not prepared to persist in an uncompromising and 
unreasoning resistance. So long as Lord Sydenham continued in the Govern- 
ment the personal feelings which they cherished against him as the author of 
the Union, might probably have kept them in opposition — but that difficulty 
removed, the peculiarity of their position on this Continent, and their habits 
and feelings would, I should think, lead them to ally themselves with the Govern- 
ment. Surrounded and outnumbered by a race of British descent, speaking a 
different language, following a different creed — ^bred up under a different system 
of law, and possessed at the same time of an energy of character and habits to 
which they can lay no claim, the French Canadians can scarcely avoid seeing 
that the natural Post is an alliance with the Government, and that by such an 
alliance alone can they hope to maintain their peculiar laws and privileges. 1 
sincerely trust that they may take this view of the case, and no effort will be 
wanting on my part when I proceed to Lower Canada to wean them from what 
I feel to be a false and unsafe position. 

From the Compact party I do not expect any very serious opposition. Their 
numbers in the House are small, although the respectability of their characters 
and the general superiority of their Education gives them weight. I cannot 
doubt that experience will have taught them to mitigate those exclusive views 
which formerly entailed upon them the dislike and distrust of the Country — and 
that their own good sense and their loyalty and attachment to British connexion 
will have convinced them that a factious opposition can profit them nothing, 
while it will risk all the permanent interests of the Country. Some exceptions 
no doubt exist, and some attempts have been made in recent Addresses to 
identify H.M.’s Governt and myself with this party — but the manner in which 
1 have answered these Addresses, has effectually put a stop to the impression 
which it was endeavoured to create, that I was disposed to administer the Govern- 
ment on sectional principles. 

Of the ultra popular party I can say but little. They are few in number, and 
with the exception, perhaps, of Mr. Baldwin, have little influence. While acting 
with the French Canadians, they were to a certain extent formidable — ^but if 
that party be detached from them, they would not be sufficiently numerous to 
embarrass the Government. Whether any of them contemplate ulterior objects 
in their attempts to popularize the Institutions of the Country, I am unable to 
say — but at any rate none of them have ventured to avow such objects, nor, 
did they avow them, would they obtain any support. 

Such being, so far as I can judge, the state of parties, it seems fair to expect 
that no serious obstacle will be opposed to the Legislative action of the Govt, 
when the Provincial Parliament shall be called together. But on this point I 
shall be able to pronounce a more decided opinion after having visited Eastern 
Canada, and when the Session draws nearer. 

In the mean time I can confldently assert that the Country has never during 
the last five years, been in so tranquil and prosperous a state as at present. 
The measures which have been adopted for carrying out public improvements 
and relieving the financial embarrassments, have infused a hopeful and contented 
spirit into the people which cannot fail to have the most beneficial effects. The 
Municipal Institutions recently established are in successful operation in Western 
Canada and, with a few exceptions, in Eastern Canada also. Public confidence 
has been so far re-established that the rate of interest on Government securities 
has fallen from 7i and 8 per cent to 6 per cent. With the promised assistance 
of the British Government there will be no difficulty in procuring the necessaiy 
capital to complete the contemplated improvements which, for several years will 
afford employment for almost any number of Emigrants who may come out. In 
short, assuming that peace be maintained with the United States, 1 see no reason 
to doubt that a career of prosperity is open to this Province from which nothing 
but a perverse determination on the part of a few prominent individuals can turn 
it aside. 

Your Lordship will gather from what I have said that my experience confirms 
the wisdom of the principles laid down for my Government in your Lordship’s 
despatch of the 8th Octr. No. 2.^ It will be my policy to extend and strengthen 

> See No. OZZVin. 



1867] CONSTITUTIONAL DOCUMENTS OF CANADA 463 

the foundation of my Government by bringing forward the ablest men whom 
I can find of all parties — ^while I shall discourage, as much as possible, a reference 
to bygone dissensions and a renewal of past animosities. By this means I hope I 
may render my Government advantageous to this Country and acceptable to the 
Queen and the Imperial Legislature. 

I have thus explained to your Lordship the views which I at present entertain 
of the affairs of Canada. I need scarcely say that in whatever way your Lordship 
may choose to make use of the information contained in it, this Despatch must 
be considered as Confidential. Any publication of the sentiments and intentions 
expressed in it would raise a clamour and opposition which would render nugatory 
all my efforts for the good Government of Canada. 

I have, &c, 

(Signed) Charles Bagot. 


CXXX 

BAGOT TO STANLEY, JUNE 12, 1842 
[Trans.: Bagol Papers (Canadian Archives).] 

Montreal 
June 12th, 1842 

My dear Lord Stanley, 

I received on Sunday last your letter from Brighton of the 17th of May, 
which was very valuable to me, and I shall now await with patience the arrival 
of your despatches by the next mail. 

In looking back to some of my last letters I can well conceive that they may 
have given you an impression, that I was only then beginning to feel the difli- 
cultics with which I am surrounded. Difficulties there are — God knows — ^and in 
plenty — ^but I foresaw many of them even before I left England, and I do not 
now^ feel that, in fact, they go much beyond my previous calculations. However, 
1 beg of you to rest satisfied in your own mind that, whatever they are, or what- 
ever they may become, they shall never make me despair, still less shall they 
‘fright me from my propriety*. 

I have sometimes thought that notwithstanding my frequent private com- 
munications to you, I have never sufficiently explained in them what I am really 
about — ^what are my hopes — and what is my policy — if that which appears to 
me to be under the circumstances, only the dictates of common sense, and com- 
mon prudence, can be dignified with so grand a word. 

It is most desirable for your sake, and that of the Government, as well as for 
my own, that I should not leave you in the smallest doubt, or uncertainty upon 
this point, and that you should know exactly, what I am really doing, and what 
I am hoping to do — so that, si quid movisti rectius, you may tell me so, in the 
full assurance, that no overweening attachment to preconceived notions of my 
own, shall prevent my working out, to the best of my power, the main policy 
which you may prescribe. 

When I left England, I had an opinion which five months residence in this 
Country has much tended to confirm, that, as Governor of it, I was about to 
be placed in a very peculiar position — a position in which my Predecessor did 
not, and my Successor could not stand; but upon the careful maintenance of 
which, at this moment, might depend the future well being and tranquillity of 
the Colony. I felt that, in fact, I was the first Governor who was called upon 
to put practically into operation, and endeavour to give effect to the great measure 
of the Union, and to work out the experiment of fusing and identifying so far 
fts it might be possible, the very discordant elements to be reconciled by that 
irrevocable & unalterable Act — 

The means which Lord Sydenham had resorted to, in order to carry and 
complete the measure, may have been absolutely necessa^ — ^but they involved 
® public, and something very like a private quarrel on his part with the whole 
mass of the French Inhabitants of Lower Canada — ^and it would have been 
totally impossible for him ever again to conciliate them, or indeed ever again 
^ have met, with any prospect of success, another Parliament in this Country. — 
He therefore could not have effected the object.— I think that my successor 
Would have quite as little chance of being able to do so. — He could not, as I 
accidentally can, treat his advent as a new starting point — a new era — and a new 
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chapter in the history of the Country. — ^When the time should come for his 
arrival, he would most assuredly And that, if the opportunity had been lost upon 
the first establishment of the Union, of endeavouring to do away, all the old- 
party exclusions and differences, which had existed previously to it, it would 
be too late for him to make the attempt — ^that the Country, had relapsed into 
its old divisions, and subdivisions — and that the moment had passed, in which 
he could hope to extend, with safety, the patronage of the Government to all 
parties equally, without reference to past estrangements, and to take from all 
sides the best and fittest men for the public service. 

My hope is that, circumstanced as I happen to be, 1 possibly may be able to 
do this. — ^At all events I cannot but think that it is upon this principle that 1 
ought to endeavour to steer my course. — I do not in the least disguise from 
myself the great truth and justice of your own remark, that the mere associations 
of black with white does not always, nor necessarily, make a good grey ; but the 
attempt to produce such a grey, whether it succeed or not, must 1 think after 
all that has passed, and at the particular crisis in which I find myself here, be 
the safest line. I may very likely fail — ^but I may also thus succeed in paralysing 
in some degree if not in breaking up the old parties. — ^At all events I deprive 
them of any reasonable ground of complaint that I act partially, or exclusively — 
and, if I fail, I shall certainly hhve placed Government in the right, and Party 
in the wrong — ^bien entendu, always a steady and immutable determination on 
my part perpetually to exclude from favour of any sort, those who may have 
borne arms or been otherwise mixed up in any treasonable practises against the 
Mother Country. 

The efforts which I have been, and still am making upon the principle have 
not been discouraging. 

****** 

(Signed) 

Charles Bagot. 


CXXXI 

S. B. HARRISON TO BAGOT, JULY 11, 1842 
[Trans.; Bagoi Papers (Canadian Archives).] 

Private & 
confidential. 

Kingston, 11th July 1842 

My dear Sir Charles 

1 duly received your Excellency’s “Private and Confidential” letter of the 
2nd Inst, but from its finding me suffering under a very severe cold, and at the 
same time much engaged in attending the sittings of the Heir & Devisee Com- 
mission I have to apologise for having so long left it unanswered. 

It appears to me that the period has arrived when the result of the negotiation 
amon^t the French party may be judged of: it therefore becomes necessary to 
take a careful and dispassionate review of the present position of the Government. 
I should have felt it to be my duty to have touched upon this subject in a com- 
munication to Y6ur Excellency, but I felt a difficulty in doing so without previous 
consultation with my colleagues. I thought moreover that as no step would be 
taken« no evil would result from delay ; and some benefit might be derived, from 
having a better opportunity of judging what chance of success there was. 

As, however. Your Excellency has determined at once to appoint Mr. Sherwood, 
and has required an expression of my sentiments upon the subject, I have 
determined to go fully and explicitly into the whole matter. 

The importance of the subject would render a personal communication with 
Your Excellency at the present moment very desirable ; but as I cannot leave 
the sitting of the Commission with due regard to the public service, I will put 
my views into writing. 

I disclaim all personal considerations of every kind, and look only to the 
strengthening of your Excellency’s Government in the House of Assembly. II 
one of the means of attaining that object be the taking in of Mr. Sherwood, 1 fully 
acquiesce in its being done — as indeed I am bound to do by the spirit of the 
understanding under which Mr, Hincks was called into the Government. Unless, 
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however, the accession of Mr. Sherwood forwards in some way the plan of gain- 
ing the French party, which 1 cannot see that it does (although I am aware that 
considerable negotiation has for some time been going on between that party 
and the leaders of the so-called conservative party of Canada West, but I believe 
with no result of political consequence) I do not look upon the appointment of 
that gentleman as of very material importance one way or the other — Indeed I 
consider it will have an injurious effect rather than a beneflcial one. 

I must, however, crave Your Excellency’s patience whilst I express my views 
somewhat more at large. Looking at the present position of (larties, it may I 
think be safely laid down that to obtain a working majority in the House of 
Assembly it is absolutely necessary that the Government should be able to carry 
with it the bulk of the French Canadian members. This moreover is nothing 
more than justice. The majority of the population ought surely not to be totally 
passed over in a representative form of Government. Nor, I may add, can any 
attempt to do so be attended with success. I feel in its full force the possibility 
of danger which is involved in this course, considering the character and present 
temper of that portion of the population of the Province. The evil is one, how- 
ever, which springs from the Union and must be met and overcome. 1 believe 
that all danger may be averted by connecting with the French, a power sufficient 
to control their actions, and repress any tendency to take a course inconsistent 
with the relation of the Colony to the Mother Country — If we look at the state of 
parties in the House, it is obvious that it is the liberal party alone which has 
numbers sufficient to effect this object. The Conservative party is too small in 
number ; and therefore when acting in conjunction with the French Party, they 
cannot take any decided course of their own: they can do no otherwise than 
follow in the wake of the French, and act merely as the master spirits of that 
party may dictate. 

That I am right in this view, is shpwn by the course adopted during the last 
session, — ^when the Conservative party acting in concert with the French pro- 
ceeded in a course which was anything but conservative ; and the only opposition 
to it emanated from the reform party : — the influence of which was ultimately suffi- 
cient to prevent an evil which at one time appeared to assume a threatening aspect. 

There is no disguising the fact that the French members possess the power of 
the Country ; and he who directs that power, backed by the most efficient means 
of controlling it, is in a situation to govern the Province best. 

The history of the last Session, and the consideration of the changes which 
have since occurred, must make it quite clear to every one, that the government 
does not now command a majority in the House of Assembly. A considerable 
addition of strength is necessary. It can only be obtained from the French party, 
because the whole Conservative party is not sufficient in number to give the 
required accession. Then again that party is broken up by broad differences of 
opinion. The conservatives of Canada West cannot agree with those of Canada 
East as to the course to be adopted towards the French — Again those of Canada 
West even do not entertain among themselves the same opinion upon the subject 
of joining with the existing Government. Besides this there is so great a Jealousy 
between the whole party and the liberal party, that 1 am afraid any attempt 
at amalgamation would seem to prove a failure. Whenever the time arrives for 
a decision upon this subject, it will be for Your Excellency to make an election. 
I very much fear that the two parties will not be found to work well together. A 
new party, “ a moderate*’ party, may be formed, but I can hardly say that the late 
appointments would indicate to the Public that such is the course of proceeding. 

At the time the arrangement was made by which Mr. Hincks and a Con- 
servative were to be taken into the Government, two plans were under con- 
sideration. The one went the whole length of attempting to carry the French in 
a body with the Government; to do which it was necessary to take in Mr. 
Baldwin. This is shown by the circumstance — ^which I have reason to believe 
is the fact— -that the tie which exists between that gentleman and the French 
has hitherto prevented the efforts of Your Excellency from being successful. 
The other — ^which was a modified plan — sought the requisite assistance — from 
strengthening the liberal interests by taking in Mr. Hincks: acquiring Con- 
servative influence by the adhesion of a conservative of Canada West: and obtain- 
ing French support by enlisting Mr. Cherrier or some influential Frenchman — 
the object being to obtain in the aggregate an effective working majority. In 
this latter modifled scheme 1 acquiesced as being safe, and, if successful, sufficient 

Hh 
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for the purpose required. Besides this, I saw the prudence of endeavouring to 
meet a possible reaction in favor of the conservative party, which might give 
it a future consequence not to be estimated by the present smallness of its 
numbers. I felt also that it was just to carry out to its full extent the principles 
of extension, not fall into the error which had so long been a Just cause of com- 
plaint against the conservatives themselves, and had ultimately annihilated 
them as a party. 

So far however as I am able to judge, the move has not been successful. On 
the contrary I cannot conceal from myself, that it has failed altogether. A portion 
of it — the appointment of Mr. Hincks and of Mr. Sherwood as the conservative, 
has been made, but no impression whatever has been made upon the French 
interest. It is true that some of the conservative party may have been detached 
from the French policy ; but that will affect so few votes that it will be no material 
assistance: and perhaps 1 might be justified in doubting even this effect, when 
1 find Mr. Sherwood wishing to stipulate that the Lower Canada Election question 
should be made an open question. Upon this point, I feel compelled to trouble 
Your Excellency with a few further i^emarks in another place. 

The result of all this is, that in my opinion the Government as it at present 
stands is not constituted in harmony with the majority of the representatives 
of the people. — And I cannot hesitate a moment: indeed I should be neglecting 
an important duty did I hesitate to express to Your Excellency my deliberate 
conviction that such will be made manifest at the very earliest period of the 
session. A vote of want of confidence will be brought forward and carried. I 
consider the aspect this question assumes at the present moment as differing 
materially from what it did at the commencement of the last session. There 
were many circumstances of great weight which then operated on the minds of 
the members — 1 mean those of the reform party of Canada West, — for it was 
by their means, that the question was not carried last session, — which would 
not now have any weight to prevent their joining in such a vote. Taking these 
circumstances into full consideration, I feel assured I am correct in the supposi- 
tion that such a vote would now be carried. The very appointment of Mr. 
Hincks and Mr. Sherwood would be made a subject of charge against the Govern- 
ment as affording ground for the want of confidence. 

With the view of giving Your Excellency the means of judging of the grounds 
upon which I have felt myself bound to come to this conclusion I have inclosed 
a list of the members with the way in which 1 have supposed they will vote upon 
the question. This although not of course accurate, may 1 think be safely relied 
upon for general results. I have, as Your Excellency will perceive, framed it 
upon the supposition that the Conservatives will support the Government. If 
they do not — then a fortiori will the same result follow. 

Supposing then the question carried, 1 who introduced, and all who voted 
for the resolutions ^ of last session would be bound to bow to the decision of the 
House. Your Excellency would then have to determine what course you would 
adopt. You would either have to form an administration in accordance with 
the majority — that would result in taking in the French party with Mr. Baldwin 
— in fact adopting the very plan I have already shown to have been under con- 
sideration — or throw yourself on the Country and seek relief by a dissolution. 

1 do not for one moment suppose it possible to resort to the old system of Govern- 
ment irrespective of the views of the House of Assembly, because the consequence 
of such a course would be fearful in the last degree. 

The question would rest therefore between forming an administration such as 
I have supposed, and a dissolution. So far as it may be possible to judge of 
coming events, 1 think Your Excellency would be led to adopt the first course. 
A dissolution in the present state of the country just recovering from its difii- 
culties, and requiring tranquillity more than anything else, would be an evil of 
a gigaiitic character under any circumstances ; and when — as it appears to be 
admitted on all hands — no material change would be effected, it would be an 
act of folly as well as an evil. 

If therefore I am right in my reasoning, and Your Excellency will be obliged 
to take the course indicated, under circumstances which will render it difficult, 
if not impossible to exercise that controlling power which I look upon as essential, 
will it not be wiser to meet the difficulty at once whilst that controlling power is 
still in your hands, — and do that voluntarily which there is reason to be satisfied 

> SoeNo.OXXVn. 
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must eventually be done on compulsion? To this point I have given my earnest 
attention, and having arrived at a conclusion I should not be performing my 
duty if I did not state it. I shall do so, and then leave the subject in Your 
Excellency's hands for determination. 

I therefore respectfully yet earnestly offer it as my advice to Your Excellency, 
that Mr. Baldwin and an individual of the French party, such as will answer the 
object, should be at once taken into the Government. In taking this course. Your 
Excellency will only be acting on the same principle which has already induced 
the appointment of Mr. Hincks and Mr. Sherwood; and if convinced that my 
views are correct, 1 feel satisfied Your Excellency cannot fail to see the subject 
in the same light that I do. 

Not being in a situation to consult my colleagues on this point, 1 am compelled 
to offer this as my individual advice. I however do this the less reluctantly 
because the subject has already been mentioned before Your Excellency, and 
lias been besides seriously considered at a former period amongst ourselves. 
There is therefore no member of the Government to whom it is new, or who is 
not in a situation to enter fully into its importance. 

Entertaining these views, Your Excellency will easily see in what way it is, 
that I cannot consider Mr. Sherwood's appointment as of very material con- 
sequence. The reason why however I think the effect rather prejudicial, is that 
Mr. Sherwood's public career up to the present moment having been in direct 
opposition to the existing Government, and his having joined that Government 
being the first intimation the public have of any presumed change, great doubts 
of the sincerity of both parties will be created. In order to test the present 
existence of an acknowledgement in the principles of Responsible Government, 
many will be induced to vote for the want of confidence, who would not otherwise 
have thought it necessary to moot theoretical points. 

It must be distinctly understood that in my estimate of the effect of Mr, 
Sherwood's coming into office, 1 assume that he comes with a perfect disposition 
and intention to co-operate with the existing Government in carrying out these 
principles to which it stands pledged to the Legislature and the Public. If it 
were possible to entertain a different opinion, the stipulation to make the 
Election question an open question would almost stagger me. To allow of that 
would be an act of suicide on the part of the members of the present Government. 
— A majority of the House, as parties are at present constituted, would vote 
for an election law — ^We who voted against it during last session should be 
obliged to maintain the same position. We should at once be placed in the false 
position of being in a minority upon a question maintained by some members 
of our own body. In such a contingency, the House would have good ground for 
want of confidence in us, and I do not see how we could continue in office on our 
own principles. I am however relieved from considering the practical effect of 
such a false step by the determination expressed by Your Excellency not to allow 
of the question remaining an open one. In that 1 most cordially agree. Indeed 
if any open questions upon points of a constitutional character be allowed, at 
all, it needs but very little penetration to perceive that disunion to a fatal extent 
in the administration will be the result. 

Upon the very question under consideration, I last session gave way as regards 
my private feelings — for no one more completely disapproved of the course which 
was adopted at those elections than I did — and voted against the law proposed 
by Sir A. McNab, upon what I conceived to be broad constitutional grounds. 

I say nothing upon Mr. Sherwood’s sentiments on the subject of Responsible 
Government — ^I'he Government will be held to that doctrine whoever may form 
the administration. 

In the full confidence that Your Excellency will receive what I have said in 
the spirit in which it is respectfully offered; and attribute whatever of anxiety 
1 may have shown upon the important subjects I have spoken of to its right 
motive — I will conclude by leaving the whole matter in Your Excellency's hands 
m the earnest hope that if upon examination Your Excellency should see reason 
to place confidence in the deductions I have attempted to draw, you will take 
such a course as will prove most beneficial to the Province. 

I remain Your Excellency's 
Most faithful & obliged 
& obedient servant 
S. B. Harrison. 
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CXXXII 

W. H. DRAPER TO BAGOT, JULY 16, 1842 
[Trans.: Baffot Papers (Canadian Archives).] 

Private and Confidential 

Quebec 16 July 1842 

My dear ^r Charles 

Reflection on the subject which formed the principal topic of conversation 
with which Your Excellency honoured me yesterday morning has induced me 
to place in writing before you the opinions which 1 entertain and to which I was 
desirous of soliciting your attention. 

It seems agreed on all hands that such a majority as is necessary to carry on 
public business in the Legislature can only be obtained through the members 
usually designated as the French party. In short that to make Your Excellency’s 
administration successful and to prevent the embarrassment it might occasion 
you to have to reconstruct your Government — ^which the want of a majority 
would render indispensable — are results only to be obtained through that party. 

It is at least equally certain that the appointment of any one individual of 
that party will have no other effect than the destruction of his influence with the 
French Canadians and will bring to your aid nothing but his single vote and the 
exercise of such talents for business as he may be possessed of. 

Independently of these considerations when the numerical strength and 
influence of the French Canadians and the certainty that they have at present 
at least twenty-two votes in the House of Assembly are borne in mind it is little 
enough to say that they have reason to expect that they should have a place in 
the Council and hold ofUce in the Executive Government. 

There is a much stronger coherence and unanimity among the French party 
than in any other in the Province. The British party in Eastern — the Conserva- 
tives and the Reformers of Western Canada though each united on some general 
principles divide on a great variety of questions. The French on the contrary 
act as a body on almost every occasion and have consequently become of greater 
importance and possess more actual power than their numbers in the house 
would otherwise give. 

The coalition formed at the opening of the last session between that party 
and Mr. Baldwin — and the subsequent return of Mr. Lafontaine for the fourth 
riding of the County of York on the interest and I may add nomination of Mr. 
Baldwin appear to oppose the great difllculty to obtaining their support unless 
they come to an understanding with him making them free to accept olTice 
without bringing him in also. 

Without hazarding an opinion that such an arrangement could be certainly 
effected I think it at all events sufliciently probable to induce me respectfully 
to suggest for Your Excellency’s consideration the propriety of making the trial. 
It is only by this means that Your Excellency can become fully aware of their 
intentions and resolves and thus know the extent of the dilTiculties with which 
you have to deal. 

It can, however, hardly be supposed that they will make any decision without 
reference to or consultation with Mr. Baldwin — and assuming (which 1 am 
inclined to do) that he would consent to their taking ofllce without him his 
opinion as to the terms which it would be proper to submit to Your Excellency 
on their part would materially weigh with if not govern them. 

Mr. Baldwin has publicly and privately expressed his want of political con- 
fidence in certain members of the Executive Council — How far his declared views 
on that point may influence the determination of the party it is impossible for 
me to say. I am inclined to suppose however that I should be found the greatest 
difllculty and it is for this reason that I repeat what I have already stated to 
Your Excellency that I not only am ready immediately to tender my resignation 
— ^but my unhesitating opinion that the opportunity of securing the French party 
ought not to be lost upon any question affecting merely an individual officer of 
the Government. For I must not conceal from Your Excellency my strong 
apprehension — that since as at present constituted the Government cannot be 
carried on in the House of Assembly — Should the members of it feel called upon 
to resign in consequence of a defeat— Your Excellency would find demands more 
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to meet advanced by a party flushed with success— than they would 
uS?e while victory is as yet doubtiul. 

It is true that in extremity the Government might resort to a dissolution— 
but I should be wanting in duty to Your Excellency were I not to express my 
entire conviction that such a step at this moment would be most ill advised and 
I firmly believe most prejudicial. 

I do not suppose that any proposal short of bringing in two French Canadians 
into the Council would be successful — and there is only one office (Solicitor 
General East) at present vacant — ^This objection might be obviated by making 
the second party a member of the Executive Council without other office — ^but 
having a seat in one or other branch of the Legislature — ^This would not be incon- 
sistent with English practice. The principal officers of the Government would 
still be in the Council with the addition of one or two holding no place. 

It is not at all improbable that the oft-urged objections to the Union — ^tbe 
inequality of representation according to population — and to the legislation of 
the Special Council may be repeated when Your Excellency enters into com- 
munication with any of the French leaders — Should this be the case there will 
1 apprehend be no insurmountable difficulty in meeting these questions — ^The 
obvious answer is that none of them are within the power of Your Excellency. 
As to the Union any representation affecting that measure must go to the 
Imperial Parliament — ^and will come but feebly from a party whose chiefs hold 
office under it — ^As to the second — the Union Act places the power of amendment 
in the hands of the Provincial Legislature. And for the third Your Excellency 
can justly say that the proper time for you to express any opinion will arise when 
the House of Assembly and Legislative Council have passed any measure to 
repeal or alter the ordinances of the Special Council. 

Whether Mr. Sherwood’s appointment would throw any additional obstacle 
in the way of this arrangement 1 am hardly prepared to say. From what 1 have 
heard him state 1 should incline to think as regards the French themselves it 
would not, though possibly as regards Mr. Baldwin it might — even this however 
if stated as a difficulty would be the easier obviated by my retirement — 

The only remaining question is the possible contingency of the French party 
refusing office without Mr. Baldwin. I do not feel well able to give an unbiassed 
opinion on the Course to be pursued in that event. One thing I do not doubt 
at all and that is, that with the present House of Assembly you cannot get on 
without the French while it is necessary for me at the same time to declare 
frankly that 1 cannot sit at the Council board with Mr. Baldwin. My resignation 
will be immediate on my becoming aware of his appointment. 

I need not, I trust, assure Your Excellency that even were I out of office you 
might rely on my support at least on all those measures which 1 think could 
receive the sanction of one of Your Excellency’s well known political character. 
And if there should arise circumstances in which 1 could not concur with the 
propositions of the Government 1 should never be found in a vexatious opposition 
— On the contrary I am not without a hope that 1 could be of some service to 
Your Excellency while unconnected with the Government — and perhaps remove 
or at least diminish some of the too numerous embarrassments which exist at the 
present moment to the success of Your Administration. 

Believe me 

With the sincerest respect 
Your Excellency’s faithful servant 
Wm. H. Draper. 


CXXXIII 

BAGOT TO STANLEY, JULY 28, 1842 

Private & [Trans.: Bagol Papers (Canadian Archives).] 

Confidential Quebec 

July 28th, 1842 

My dear Lord Stanley, 

The Parliament will meet on the 8th of September, and I have now to consider 
very seriously whether I shall, or shall not be able to command in it such a 
majority as is absolutely necessary for successfully carrying on the business of 
The Country. 
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Any coalition of the Ultra Reformers, or of the Conservative Party with the 
French Canadians would infallibly turn the scale against us ; and unless 1 can 
secure the regular support of at least one of the different Parties, now more or 
less opposed to us, we may find ourselves defeated at the very opening of the 
Session, and possibly upon some direct question of want of confidence in The 
Ministry. 

Upon the best calculation which I can make, such a question, if brought for- 
ward even as Parties are now arrayed, might be carried against us by a majority 
of from 5 to 6, to 9 or 10, and the consequence of such a vote, 1 have not the 
power of calculating. 

The Parties which now divide the Country may be distinguished into. The 
friends and supporters of The Government .... lam not inclined to attach much 
importance to The Ultra Reform, and Radical Party, either as regards their 
numbers, or their influence — nor would it be safe to seek, nor perhaps even to 
accept any support from them. 

The pure Conservatives of Upper Canada are, as you know, numerous, highly 
respectable, and entirely to be relied on, as regards British connection, but they 
are not represented by any lai'ge number of Members in the Assembly and cannot 
command more than 6 or 7 votes at the utmost. 

The British Party in Montreal is of about the same, or somewhat less force 
in the House. 

Looking therefore to the numbers of the French Canadian votes, (they amount 
to at least 22) as well as to their unanimity and coherence as a Parly, there can 
be no doubt that, if their assistance could be obtained upon safe and reasonable 
terms, the problem would be at once solved, and possibly a much healthier state 
of things than has hitherto existed, be established for a length of time. 

For my own part I should have no fear of admitting them, as a Party, into 
a share of the Government, so far as regards their supposed inveterate hostility 
to certain vital principles which are of course, immutable. I mean the questions 
of the Union — of the Special Ordinances — of the representation &c., &c. In the 
temper in which they now are, I have good reason to think that, without abandon- 
ing their own abstract notions upon these points, they would, if fairly admitted 
to that share in the Government to which, after all, they are, theoretically at 
least, justly entitled, be ready to consider them as now definitely fixed, and no 
longer subjects of discussion as first principles, however they might think that 
some of them were still susceptible of occasional, and perhaps in some respects, 
necessary modification hereafter. 

The real difficulty however in the way of endeavouring to obtain their support 
and honest co-dperation from this important question lies, 1 have reason to 
believe, in the coalition which was formed, at the opening of the last session, 
between them and Mr. Baldwin, the late Solicitor General. 

There is scarcely any extremity to which I should not be disposed to submit, 
nor beyond which I might not think it even prudent to incur, rather than see 
Mr. Baldwin again introduced into the Council — the immediate consequence of 
which would be, the entire, or nearly the entire dissolution of the present Ministry, 
and the certain loss of Mr. Draper, the present Attorney General for Upper 
Canada. But unfortunately the French Canadians feel so much bound in honour 
to Mr. Baldwin for his retirement last year from the Government on their account, 
that they would listen to no terms which did not either include him in the 
Executive Council, or to which he was not at least so far an assenting party as 
to give his sanction to their entry into it without him. Whether he would be 
content to be excluded provided that they were admitted I, of course, can ha\'e 
no means of ascertaining — but I think it not impossible that he might be. 

The junction (and it already exists to a great degree) between the Reformers 
of Upper Canada, headed by Mr. Baldwin, and the French Canadians is that which 
in point of numbers, is most to be feared. 

The junction of the Conservatives with the French Canadians, though for- 
midable enough, would not be equally so as regards numbers, but it might 
eventually prove more so, from the disproportion in the relative strength of 
the two uniting Parties, as it would give to the French Canadians a superiority 
in the combination, which the Conservatives would not bo able to control, while 
any coalition between the Reformers and the French, would effectually prevent 
the latter from having any such ascendency. 

1 believe this to be a tolerably correct view of the present state of things. If 
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I am right in it, it is pretty clear that whichever Party may join the French, 
they will, when combined, have it in their power either to overthrow the Govern- 
ment, as it is now carried on in the House of Assembly, and flushed with success, 
make demands upon me which, while the victory is yet doubtful, they would 
not urge — or, they will drive me to a dissolution of the Assembly, which would 
again let loose all the elements of discord in the Province at a moment when 
every hour of repose is of incalculable advantage to our chances of permanent 
tranquillity, and which whatever might be the issue as regarded other Parties, 
would certainly have the effect of increasing that of the French Canadians. 

Do not for a moment imagine that while 1 see, as 1 think I do, the necessity 
of either now making friends and supporters of the French population, or of rally- 
ing, by the failure of the attempt, the rest of the United Province against them by 
openly demonstrating their total impracticability, and irreconcilable hostility to 
the established order of things, 1 shut my eyes to the great possible danger of 
the experiment, or to the very general feeling with which 1 know that 1 should 
have to contend both here and in England even if you should encourage me to 
make it — I shall know that I should make it in the very teeth of an almost 
universal feeling at home — possibly, (if I were to venture to act in such a case, 
as 1 should not be likely to do, upon my own opinion only) in opposition to a fixed 
and determined policy of your own — certainly in opposition to Lord Durham’s 
recorded sentiments — and as certainly to Lord Sydenham’s avowed practice — 
But 1 am nevertheless arriving fast at the persuasion, that the moment is come 
when this question must be determined one way or the other, and this Govern- 
ment be carried on, either in professed exclusion, and defiance of the Canadians 
of French origin, or by their admission to such a share in it, as they may be 
contented to receive, and the Mother Country may deem it safe and reasonable 
to give them. 

I have, as you may believe, not entered into any — the slightest — ^negotiation 
with the French, either individually, or as a Body — the utmost that I have yet 
done in regard to them (and it has stood me in good stead) has been to appoint 
Mr. Valli^res Chief Justice, and to offer the post of Solicitor General to Mr. 
Clierrier — insulated offers which have not, and which could not gain to me the 
Parliamentary support of the French as a Party, but which may have had the 
effect of showing my bienveillance towards them, and thus smoothing my path 
hereafter, in any negotiation which I might have to enter into with them for 
higher and more general purposes. 

As I told you in one of my last letters, nothing is now to be gained by any 
offer to any single individual among them. By such offer 1 do not secure the 
Party, and I ruin the man who accepts it — In the construction of a new Ministry 
the French might, and certainly would pretend to a much larger share in it 
than I should be at all disposed to give them — ^When invited to adhere to one 
already formed, they might be somewhat more reasonable, but they would 
certainly expect two seats in the Council, and probably insist upon their being 
filled in deference to their own suggestion — ^They would, I have no doubt, require 
that Mr. Lafontaine should be brought into the Executive Council, and that 
prominent position should be given to Mr. Vigers. I think I have reason to 
know that they would try to go further, and would desire that Mr. Ogden should 
be removed from his office — ^These I suspect would be their lowest terms. 

Be that however as it may, it is impossible to disguise from oneself that the 
French members of the Assembly possess the power of the Country and whoever 
directs that power backed by the most efficient means of controlling it, is in a 
situation to govern the Province most effectually. Whether the experiment of 
using that power, in the hope of being able to control it can be made with safety, 
is a question which I confess to you that I dare not trust myself to decide even 
in my own mind— Certainly I should never think of deciding it without the fullest 
previous consultation with, and most entire concurrence of yourself, and the 
Government at home — I have not the political courage to do it — and though l am 
well aware of the inconvenience of delay, and of the advantage which I might 
gain in making the attempt if ever it is to be made, at this particular moment, 
pray understand that I have no intention of doing more by this letter than 
entreating your careful consideration of the whole subject of it, and begging you 
J'O give me the result of that consideration, in the shortest form that you please 
(a single yea or nay would be sufficient) by the earliest opportunity that you havp. 

It is an immense question— But this— and many others, though perhaps of 
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equal magnitude, are the necessary consequences of the perhaps necessary 
Union, and must be grappled with, ere long. 

Since I last wrote, I have received a very sensible and proper letter ^ from Mr. 
Harrison, about whose manner of receiving Mr. Sherwood's appointment I told 
you that 1 had some apprehensions — He puts aside all personal considerations, 
but urges strongly upon me the necessity of securing if possible, the assistance 
of the French as a Party — as indeed do Mr. Sullivan and Mr. Draper whom I 
consider as the Conservatives of my Council. 

1 have withheld for the present my offer to Mr. Duval. 

(Signed) 

Charles Bagot. 


CXXXIV 

STANLEY TO BAGOT, SEPTEMBER 1, 1842 
[Trans.: Bagot Papers (Canadian Archives).] 

Confidential 

Downing Street 
Sept. 1. 1842 

My dear Sir Charles 

Your letter^ of the 28th of July was too important and the subject matter of 
it too difUcult not to lead me to wish to obtain for myself, as well as for you, 
the best opinion 1 could, and I accordingly sent your letter to Peel, with a private 
letter of my own. I do not think that I can better possess you with the views he 
takes, than by sending you, I need not say in the strictest confidence, copies of 
our correspondence. I see that in my letter I have made the mistake of consider- 
ing the House as composed of 80, instead of 84 members, but if I am right as to 
the numbers of the French party, that circumstance only strengthens my view 
of the case, as against your apprehensions. Since writing these letters I have 
seen Mr. Ogden, who sails by this Packet, and Murdoch, who has just left me 
after a very long interview. The former takes a more sanguine view of the matter 
than even I do ; and is very confident that your Government, as at present con- 
stituted, can command a majority, under any circumstances, in the United 
Legislature: the latter, I am bound to say, is much less so, but he does not 
materially vary the numbers, and if you can obtain the attendance of your 
supporters, I cannot make out but that you must have under any circumstances 
a reasonable chance at best of a majority. Murdoch estimates the French 
Canadian party at 22, and the Radicals of the Upper Province at 14; making in 
all but 36. The Government strength he calculates at 30 (Mr. Ogden makes it 
nearer 40) and the Conser>^atives of both Provinces, that is the High party, 
at about 8, being a floating balance of some ten or so waiters on Providence or 
rather on Patronage ; but whose support 1 should think you more likely to be 
able to obtain than your opponents, be they who they may. I do not mean to say 
that this exhibits the picture of a very strong Government, but I think it is a 
position in which there is no cause for despair. It is a fine opportunity for play- 
ing the game of Divide et impera ; and Peel’s opinions are the more valuable 
upon this point, because he has had no inconsiderable experience in playing 
the game which he recommends. I see that Murdoch leans to the adoption of 
the policy of admitting the French party into your Councils. I can see all the 
temptation held out by the plan in the way of personal case and comfort in carry- 
ing on your Government, yet I cannot think that it ought to be adopted-— not 
adopted, that is, until all other means have been tried, and until it is manifest 
to this Country and manifest to the Conservatives, and the supporters of British 
influence in Canada generally, that you cannot carry on the Government without 
the French party, and that you can carry it on through & by them. Do not 
mistake me. When I say the French party, I mean that party conducted by 
its present Leaders, and headed by men more or less implicated in the late 
Rebellion. You may ultimately be forced to take these men ; but do not take them 
till the World shall see that you are so forced; and my hope and belief is that 
that necessity will never arise. You say, and I doubt not say truly, that the 
acceptance of ofllce by Individual French Canadians, ruins the man, and does not 

^ See No. OXXZI. • No. OXXXm. 
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conciliate the party. Be it so — ^yet I would try to multiply such instances. I 
think the example will be found catching — and my feeling as to the position of 
your Government is that it is holding the balance between two extreme parties, 
and, on its own principles, ready and desirous to obtain recruits from both. 
I think a steady pursuance in this line, and a conviction which you have already 
inspired, of your sincerity will diminish every day the difficulties of your position, 
and ultimately crown your labour with success. You will have a difficult cast 
to play in relation to the Amnesty; but I hope you will recollect that however 
popular such a step might be, it is justifiable only if you are convinced that the 
persons desirous of returning would either not have the will, or with the will, 
not the power to foment fresh discontent in the Province. I own that I should 
very much doubt your being in a position to take such a step with safety; and on 
such a subject, you will of course see that the members of your Government 

adopt & support your views. 

• •**** 

Believe me 
dear Sir Charles 
yours sincerely 
Stanley. 


cxxxv 

BAGOT TO LAFONTAINE, SEPTEMBER 13, 1842 
[Trans. : Bagol Papers (Canadian Archives).] 

Government House, 
Kingston, Septr. 13th 1842 
Sir, 

Having taken into my most earnest and anxious consideration the conversa- 
tions which have passed between us, I And my desire to invite to the aid of and 
cordial co-operation with my Government the population of French origin in this 
province unabated, and have therefore not waited for the result of your delibera- 
tions but on the contrary have been considering how far I can possibly meet 
the views of those who have the conAdence of that part of the population so as 
to make their accession to the Government satisfactory to themselves, and at 
the same time accompanied by that mutual confidence which can alone make it 
beneficial to The Country. 

I have accordingly come, not without difAculty to the conclusion that, for 
such an object I will consent to the retirement of the Attorney General, Mr. 
Ogden, from the oAice which he now holds, upon its being distinctly understood 
that a provision will be made for him commensurate with his long and faithful 
ser\dces. Upon this retirement I am prepared to offer to you the situation of 
Attorney General for Lower Canada, with a seat in my Executive Council. 

The otTice of Solicitor General in Lower Canada has long been kept vacant in 
the hope of some arrangement by which the object which I have always had 
in view might have been assisted, and I shall be happy to listen to your suggestion 
of the name of any Gentleman of British origin whose co-operation in the Govern- 
uient will aid us in the attainment of our common object. 

I have reverted carefully and anxiously to your expressed wish of being joined 
in your adherence to the Government by a sufficient number of supporters to 
ensure the conAdence of those whose interests you represent. I And that one of 
ntiy own plans for the advantage of Lower Canada, viz. the distribution of a 
portion of too crowded population of your frontier settlements over a large 
extent of territory, may be made to coincide with your views — Mr. Girouard 
has been represented to me as a Gentleman possessing administrative faculties 
of a high order, and at the same time the conAdence of his Countrymen. He can 
inaterially assist in forwarding my object in this respect, and 1 have therefore 
determined, if I should be successful in inducing you to accept my proposition, 
on offering to him the situation at present held by Mr. Davidson together with 
n seat in the Council, on the understanding that the latter Gentleman shall also 
bo provided for in a manner suitable to his just pretensions, and that Mr. Girouard 
shall be elected by some constituency of The Assembly. 

1 have further determined to offer the cbnAdential post of Clerk of the Council 
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to some Gentleman of your recommendation, and I would suggest that the reputa- 
tion enjoyed by Mr. Morin or Mr. Parent would designate them as perhaps among 
the Attest persons for your recommendation. 

Mr. Baldwin's differences with the Government having arisen chiefly from his 
desire to act in concert with the representatives of the French portion of the 
population, and as I hope these differences are now happily removed, 1 shall be 
willing to avail myself of his services. 

Mr. Draper has tendered to me the resignation of his office. I shall always 
regret the loss of such assistance as he has uniformly afforded me, and shall feel 
the impeihtive obligation of considering his claims upon the Government when- 
ever an opportunity may offer of adequately acknowledging them. This will 
leave the office of Attorney General with a seat in the Council at my disposal, 
and I am prepared to offer it to Mr. Baldwin. 

The absence of Mr. Sherwood deprives me of the opportunity of ascertaining 
how far he might be willing to accede to this arrangement, or of knowing 
whether he is ready to fulfil one of the conditions of his appointment by obtaining 
a seat in The Assembly. 

The disposal of his office must be left therefore as a matter for future con- 
sideration. From my knowledge of the sentiments entertained by all the Gentle- 
men who now compose my constitutional advisers, I see no reason to doubt that 
a strong and united Council might be formed on the basis of this proposition. In 
this persuasion I have gone to the utmost lengths to meet and even to surpass 
your demands; and if, after such an overture I should find that my efforts to 
secure the tranquillity of the Country arc unsuccessful, I shall at least have the 
satisfaction of feeling that I have exhausted all the means which the most 
anxious desire to accomplish this great object have enabled me to devise. 

(Signed) 

Charles Bagot. 


CXXXVI 

BAGOT TO STANLEY, SEPTEMBER 13, 1842 
[Trans,: Bagol Papers (Canadian Archives).! 

Kingston 

Sept. 13th 1842 
at night 

My dear Lord Stanley 

It was matter of serious disappointment to me that I did not receive from you 
by the last mail, an answer to my private letter of the 28th of July — but I learn, 
by letters from your office, that, when the mail arrived, you were gone into the 
North, and you had probably not the time to answer me by the return of The 
Packet. 

In the mean time the great question which I brought before you has decidetl 
itself. 

I have not time before the departure of the mail to tell you all that has passed 
between Thursday last, when I opened the Parliament, and this morning, when 
all was brought to an unsuccessful close — You shall hear from me fully by the 
next mail. 

Briefly then — I have been in negotiation with The French Canadians for Their 
admission, on a broad and liberal footing, into a share in the Government. Upon 
the meeting of The Assembly it was quite clear that, though I might have a small 
majority in the event of a motion of want of confidence in The Ministry being 
brought forward, 1 had no longer any chance of one which would enable me to 
carry my measures with any certainty through the Session — I turned to tlie 
French Canadians — I turned to them as a Race, and a people rather than as 
a Party, and put myself into direct communication with M. Lafontaine — I made 
him large offers — He hesitated, and asked for larger — I was hesitating in my 
turn, when, last night, I received a paper from The Council giving me their 
deliberate and unanimous opinion that, unless I was immediately successful, it 
was impossible that The Government, constituted as it was, could be carried on 
They were right — I finally (this morning) made in writing a proposition offering 
The French 4 seats in the Cabinet, and the Clerkship of The Council, sacrificing 
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for this purpose Mr. Ogden, and Mr. Davidson, The Commissioner of Crown 
Lands, on the condition that they should have pensions commensurate with their 
long and good services — All has within these few hours been refused — Baldwin, 
whom I consented to accept if they insisted upon it, is, I feel sure at the bottom 
of all — His object is to drive me to break up The Government altogether, and 
reconstruct through him, a new one — 

I must now of course flght on with the Council which I have as long as I can. 
God knows what will be the issue — I have yet to see what will be the effect upon 
the Lower Canadians when They learn, as they are at this moment doing in 
The Assembly, how abundantly large an offer Their leaders have rejected, and 
the honest spirit in which that offer was made — The offer itself, accepted or not, 
will raise a prodigious outcry against me in certain quarters — 1 care not for this 
— morally I still have gained by it — But I have not time to explain all this — 
I bespeak, till you hear from me again by the next mail, your confidence in the 
wisdom, and the necessity of the course that I have taken. 1 have no reason, 
even under present failure, to repent it. 

McNab has been doing as much mischief as he could in every direction since 
his arrival. He is an intriguing, slippery unprincipled man — ^but 1 shall keep faith, 
and make as fair weather with him as 1 can. Trust him 1 never will — He too 
has been making a Royal speech, and it was delivered before mine. 1 enclose it 
for your amusement. 

(Signed) 

Charles Bagot. 


CXXXVII 


My Lord, 


BAGOT TO STANLEY, SEPTEMBER 26, 1842 
[Trans.: Bagol Papers (Canadian Archives).] 

Govt. House 
Kingston, 26 Sept 1842 


Various circumstances induced me to postpone the meeting of the Legislature 
to the latest period allowed by the law ; I accordingly fixed it for the 8th of Sept. 
As the time approached, my Executive Council in a more formal manner urged 
upon me the expediency of admitting some French Canadians to my Govt, to 
which, on mature reflexion 1 could no longer offer sutlicient reasonable objection. 
1 felt satisfied that the distrust and ill will which had been engendered among the 
French Canadians by their long exclusion from a share in the administration 
of public affairs, would be dispelled by such a measure ; that they would receive 
it as a boon with gratitude, and would give in exchange for it their support in 
the Legislature and their assistance throughout the lower province in carrying 
out the main provisions of the Union. Their leaders had already perceived that 
their opposition to the Union was fruitless, and that continuance of it would 
only deprive them of the advantages of that Act, and expose them to many evils 
consequent upon their resistance. Some of them were therefore ready to abandon 
their opposition, and to meet any reasonable overture on my part. The oppor- 
tunity once lost, would not I was convinced, be soon, if ever renewed. I felt 
equally confident that this policy would meet with the support of the mass of 
British Reformers and moderate men of all parties in the Legislature and the 
Province; and that, if I succeeded in my attempt, I should have taken the first 
great step to consolidate the Union, to restore content to the Lower Province, 
without disturbing the tranquillity of the Upper and to lay the foundation of the 
permanent prosperity of Canada. 

I knew, however, that I could not hope to succeed with the French Canadians 
as a race, and my object was to deal with them as such, and not as a mere party 
in the House, unless I could secure the services of men who possess their con- 
fidence and would bring to my assistance not only their own talents and some 
votes in the House of Assembly, but the good will and attachment of their race, 
and that I could not obtain such services unless I was willing to place the in- 
dividuals in a position in my Council which would prevent them from feeling 
themselves a hopeless minority against a suspicious and adverse majority, 
unless in fact, I admitted them on liberal and generous terms. I accordingly 
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sent for Mr. Lafontaine, the most talented and influential representative of the 
French Canadians in the H. of Assembly, to whom Lord Sydenham made his 
overture ; and after several communications with him and my Council, I addressed 
to him, by the advice of the latter, a note . . . This recommendation of my Council 
presented to me in writing, was accompanied with a notiflcation, that if I 
declined to make so large an offer they would feel themselves compelled to resign. 
Its tenor ... is to offer to the party four out of the eleven seats in my Executive 
Council, admitting Mr. R. Baldwin, (altho* not a French Canadian) as a gentle* 
man from whom the party could not conscientiously separate, and without whom 
they hadiexpressed their determination not to accept of any terms. 

This negotiation was necessarily deferred until the arrival of Mr. Lafontaine 
and the body of Members at this place for the opening of the Session, and was 
further delayed in order to await the arrival of the Mail from England, which 
might possibly have contained information for my guidance. On the assembling 
of the Members 1 found that my attempts at conciliation had proved unavailing — 
that my appointments had either estranged friends whom the parties had left 
behind, or had failed to inspire confldence among those whose support I sought 
to gain. The high Conservative party 1 ascertained had made overtures to the 
French Canadians, and the extreme opponents of the Government, and were 
prepared to combine with them in order to overthrow my Executive Council, 
heedless of the inconsistency of such a course, and of the difliculties in which 
its success would have placed me. The result, if a trial of strength had taken place, 
would with such a combination have been fatal to my Council; who would 
immediately have resigned, and fatal, I am confident, to the tranquil Govt, of 
the Province for some time to come. 1 had therefore the strongest reason for 
keeping my Council together as far and as long as I could do so advantageously 
and honourably. 

With these views I did not hesitate to make the proposed offer. To my surprise 
and regret it was not accepted:— objections being raised to the principle of grant- 
ing Pensions to the retiring Oflicers; and the negotiation was broken off. The 
debate on the Address in reply to my Speech from the Throne commenced ; an 
amendment containing a direct expression of want of confldence was moved; 
and the discussion threatened to be very acrimonious, and to place almost in- 
surmountable difliculties in the way of healing the animosities it would have 
created and of remodelling the Executive Council on safe principles, if the necessity 
for such a course should have arisen. Meanwhile 1 ascertained that the terms 
of my offer had not been made generally known to the French Canadian Members. 

I accordingly empowered one of my Council to read my letter to the House. The 
effect was instantaneous. The negotiation was renewed the next morning, the 
point at issue was compromised, and the arrangement was completed. 

The sequel may be briefly told. The hostile amendment . . . was withdrawn : 
an echo to the Speech was almost unanimously voted, and the next night an 
address, expressing in the strongest terms the satisfaction of the House at the 
course which I had taken, was moved by a Member of the British parly, and 
passed by a majority of 55 to 5 (all my Executive Council except one, staying 
away,) its only opponents being the leaders of the Ultra Conservative party, and 
Mr. Neilson, all of whom, had on the occasion acknowledged their disposition 
and their desire to admit the French Canadians to a share in the Govt. 

It now remains for me to describe to yr. Lp. the immediate effects of my 
measure, and the results which 1 anticipate from it. 

The House of Assembly has already expressed “its unmingled satisfaction" 
at the course which I have taken. From the principle of it there was not one 
dissentient voice. I may confidently state that the same feeling exists in the other 
branch of the Legislature. 1 have united the voices of seven eighths of the House 
of Assembly in present support of the Government — some defection must be 
expected, but none by which the Govt, will be at all weakened. I have met the 
wishes of a large majority of the population of Upper Canada and of the British 
Inhabitants of Lower Canada. 1 have removed the main ground of discontent 
and distrust among the French Canadian population ; I have satisfied them that 
the Union is capable of being administered for their happiness and advantage, 
and have consequently disarmed their opposition to it. 1 have excited among 
them the strongest feeling of gratitude to the Provincial Government, and if my 
policy be approved by H.M.'s Govt. I shall have removed their chief cause of 
hostility to British Institutions, and have added another security for their 
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devotion to the British Grown. The lapse of five years, under the recent extra- 
ordinary circumstances of Canada, has created great change in the opinions and 
feelings of men placed in the position of the French Canadians. Those who never 
swerved from their loyalty and whose number I believe has been much under- 
rated, feel grievously the hardship of being included in the same punishment 
of suspicion and disqualiflcation with those upon whom it justly fell. These, 
on the other hand, flnding themselves wholly unable to resist the power of Great 
Britain, have learned to consider how little they can gain by opposing her reason- 
able demands, and how much they may lose by resisting them. The result has 
been an earnest desire to recover the good opinion of the Mother Country, and 
to be restored to its confldence, in a manner consistent with the honour and the 
pride which their separate origin naturally inspires. The Union did not offer 
that occasion: it was imposed upon them without their being consulted, (for 
they had no representation in the Special Council) and without regard to their 
remonstrance. 

The present crisis, however, has offered the occasion; I have seized it; and 
1 cannot use terms too strong in expressing to yr. Lp. my conviction that the 
result will, without the least sacriflce of British interests, or the least danger to 
British Institutions in the Province, tend to establish and confirm the principles 
and main intentions of the Union, and thus conduce to make United Canada one 
of the most happy, contented, loyal and prosperous portions of H.M.’s Dominions. 

There will, I am aware, be at first a great outcry here among a minority in 
both provinces. This will soon moderate. There was the same when I appointed 
two talented and irreproachable Canadians to the Bench in Lower Canada ; but 
the same parties who then complained now declare that they have not, and never 
had, any objection to the admission of French Canadians, even into the Govern- 
ment. The change, I know, will be very unpalatable to those who approve of 
an exclusive system of Govt, and who wrongly imagine that any favour shown 
to their opponents is a total transfer of power and patronage into their hands. 
Great efforts will be made to convince the people and Govt, of Great Britain that 
by ceasing to maintain an exclusive system, I have abandoned all power of 
control ; and the recent history of Canada has rendered it easy to create such an 
impression. If these are allowed to succeed my attempt will fail ; and though I 
be permitted to proceed in it, my efforts will be paralysed. But if H.M.’s Govt, 
believe that I have not acted in this matter without due consideration and reflec- 
tion ; — if they will weigh the various feelings of interest, of prejudice, and of 
animosity which are likely to influence the opinions of individuals belonging to 
the province, against the opportunities which I, a Governor-General, possess of 
collecting and comparing the opinions of all parties, — against the absence of all 
interest on my part except for the welfare of the province — and against the sense 
of grave responsibility under which I have acted — they will not withhold from 
me their prompt sanction and their firm support, which are essential to the 
successful issue of my policy. 

I have &c 

Charles Bagot. 


CXXXVIII 

BAGOT TO STANLEY, SEPTEMBER 26, 1842 
[Trans.: Bagol Papers (Canadian Archives).] 

Kingston 
Sept 26th, 1842 

My dear Lord Stanley, 

I do not think that I have a syllable to add which is material to the intelligence 
conveyed to you in my public and confidential despatches by this mail — nor any 
further explanation to give, or argument to advance in defence of the great 
measure which 1 have thought it necessary and right to take. 

Of the magnitude and importance of that measure I am fully sensible — and, 
to the best of my abilities, I have carefully considered all the consequences, 
whether for good or evil, which may flow from it — But I have satisfied myself — 

1st. That this, or some other measure substantially the same in its effect, 
could no longer be delayed. 
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2nd]y. That, if it had been forced upon me by a vote of The Assembly, it 
would have given, although not a majority, a sudden & therefore a dangerous 
ascendency in the Government, for the future, to The French Canadians, or have 
led to a violent disruption of The Union, with all its consequences. 

3rdly. That, if it was to be done at all, it was to be done confldently, — 
largely — and by the instrumentality of those who alone could carry with them 
the general sentiment of their race. — 

Such has been my flxed persuasion founded upon the calmest and most careful 
observation of The State of Parties, and of the Colony since I arrived in it. — 
I found The Union was not completed — Sydenham had effected the flangailles — 
The Marriage, as He very well knew, must be the work of His successor — Every 
circumstance appeared to me to combine in suggesting that the moment was 
favourable for performing that ceremony. Accident forced upon me the necessity 
of immediate decision — and, upon my own responsibility, I have decided. 

If 1 have judged wrong, and, as in your better judgment you may And good 
reason for doing, you and Sir Robert Peel disapprove of my course, let me urge 
upon you the expediency of immediately disavowing it by my public recall: — 
There is now no other course by which, if the step which I have taken is erroneous, 
it can be retraced. A new Governor General might do what 1 can not, dissolve 
the Present Assembly, and appeal to the Country as Head did. 

I do not attempt to disguise that even that course would be full of hazard 
to the tranquillity — ^and perhaps to the eventual preservation of the Colony — 
But it seems to me to be the only one. 

If, on the other hand, you acquiesce in the reasoning which has governed inc, 
and are satisfled as to the position in which 1 was placed when called upon to 
act, 1 would ask you to give me all the assistance, and the measure the great 
additional effect which it is in your power to do by such an expression of your 
full concurrence in it, as I may be at liberty to announce in whatever way you 
may prescribe. 

I can say no more. I must, and I am prepared to, stand or fall by the state- 
ment of all that has occurred, as it is made in my two despatches. If to fall, to 
fall without remonstrance, or complaint, and with unfeigned deference to the 
opinions of those who, in such matters, must have more knowledge and experience 
than 1 can be supposed to have. 


CXXXIX 


BAGOT TO STANLEY, SEPTEMBER 26, 1842 


Confidential 


My Lord, 


[Trans.: Bagol Papers (Canadian Archives).] 

Government House 
Kingston 26 Sept. 1842 




I have stated that all my Executive Council recommended me to admit some 
French Canadians into my Government. No one w^as more strenuous in this 
advice than the most conservative and perhaps the ablest of its members, Mr. 
Draper, who being apprehensive that they would not come in without Mr. Baldwin, 
and being determined not to sit in the Council with that Gentleman, repeatedly 
tendered me his resignation in order to remove one obstacle to Mr. Baldwin’s 
admission. It was no new opinion on the part of the Council ; they had advocated 
it with Lord Sydenham ; and when it suited his policy, he had adopted it but 
unsuccessfully. 

1 have given a general sketch of Lord Sydenham’s policy — ^were I further to 
lift the thin veil of success which covers it, much of deformity would be found 
underneath. Towards the French Canadians his conduct was very unwise. He 
made enemies of them unnecessarily at a time when he should have propitiated 
them and diminished their objections to the Union. He treated those who 
approached him with slight and rudeness, and thus he converted a proud and 
courteous people, which even their detractors acknowledge them to be, into 
personal and irreconcilable enemies. He despised their talents, and denied their 
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olflcial capacity for ofllce. In this respect he was mainly right ; but there was 
the lesser reason for fearing their power when held in proper check, and for 
endeavouring further to weaken it by measures which will not stand the test of 
justice. Such, for instance, was the cutting off the suburbs from the electoral 
Districts of Quebec and Montreal. His alleged reason was to give a commercial 
representation to these two towns ; his real reason, well known to his Council, 
y/eiS to secure the exclusion of the French from the representation and the ac- 
quisition of four supporters to his Government. The first point he gained, but 
not the latter, as out of the four Members, three opposed him. Another measure 
open to the same objection, was the choice of the chefs-lieux for the District 
Courts. These he selected in the French Counties without any regard to the 
wants and conveniences of the French population, but rather in opposition to 
them. In one case he chose a small decayed village, in a most inaccessible part 
of the Country, but in the neighbourhood of a population of 2,000 English, 
instead of the former chief Town, five or six times the size of the other, in the most 
convenient position, and in the centre of a population of 20,000 French Canadians. 
Gan it be wondered then that this party, opposed the Union, and all Lord 
Sydenham’s measures with their utmost force — that they rejected his overtures — 
and endeavoured to overthrow his Government? 

The mode in which several of the Elections were carried in both Provinces, 
but especially in Lower Canada, weakened his position with the honest and un- 
compromising Reformers of the Upper Province, and gave even Sir Allan 
McNab a pretext for annoying and opposing him. 

With regard to the position of the Government during the past Session nothing 
could be more precarious or difficult. It was only by dint of the greatest energy, 
and I must add the unscrupulous personal interference of Lord Sydenham, com- 
bined with practices that 1 would not use, and Your Lordship would not recom- 
mend, in addition to the promise of the Loan and the bribe of the Public Works, 
that Lord Sydenham managed to get through the Session. 

Afterwards came the day of reckoning. The means and appliances being 
exhausted, the power that wielded them being broken (alas 1 how rudely I) up 
sprung a crowd of malcontents. Those who were before opposed to the Govern- 
ment took courage ; those who were overawed by Lord Sydenham’s boldness or 
firmness shook off their unwilling fealty; all who had or fancied they had, to 
complain of disappointed hopes or broken pledges, joined in the defection. Of 
tliis 1 had some experience and warning during the early part of the year, but 
I had no idea of its extent until the approach of the Session and the arrival of 
the Members at Kingston. In this Country, where none of the Members reside 
at or frequent the seat of Government, except during the sitting of Parliament, 
and whose residencies are so far apart, and their community of interests so 
slight, there is very little opportunity of ascertaining their sentiments except 
when they are collected for the Session. I must acknowledge too that I doubt 
whether there existed during the last Session that sentiment of fellowship with 
the Members of the Government which would lead them to correspond with 
the latter during the vacation ; or indeed whether the latter had much sense of 
the necessity for taking steps to unite and consolidate their party. Lord Syden- 
ham was in fact the sole Government — ^he decided every thing, and did it him- 
self — sometimes consulting his Council, but generally following his own opinion, 
and seldom bringing them together or consulting them collectively. To effect 
this required all the energy, activity and habits of business which he individually 
possessed, together with his extraordinary boldness and unscrupulosity in dealing 
with individuals. The result was that he barely succeeded in getting through 
the Session, and if he had not been prematurely cut off, his health would scarcely 
have carried him back to England. Although it was pretty generally known 
that he was omnipotent in his Council, still much of the blame attributed to his 
measures, was thrown upon his Executive, and all who wished to attack the latter 
found instruments in measures for which they were really little responsible. 

When the Session closed the Executive Council were conscious that they could 
iiot again face the House, without an accession of strength. They accoi^ingly, 

on my arrival advised that the French Canadians should be admitted. 

• •**** 

No resource remained but that pointed out by my Council, namely, to negotiate 
with the French unless the announcements in my Speech should succeed in turn- 
ing the Tide — an almost hopeless chance — Accordingly 1 introduced into it as 
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much as 1 could to make it popular ; the Loan Guarantee Act was passed ; the 
public knew that I had advertised for Bills and was about to draw for money 
on the Treasury. I used the strongest language of hope— perhaps unjustiflably 
strong — ^with regard to an arrangement respecting the Duties on American and 
Canadian produce — a subject of great interest here — 1 announced intended 
improvements in two of the most important but very imperfect Acts of last 
Session — and in a less formal manner 1 allowed my intentions with regard to 
other measures to become known. All however was in vain — My Speech delivered 
on the 8th Instant was received favourably enough ; it did not offer much handle 
for comnfent. The Address in reply was, at my personal request, to be moved 
by a new Member, who has since, I understand shewn a disposition to retreat 
to the (now tory) opposition Gamp, and seconded by a Member already allied 
to the Conservatives. That party might have been propitiated by such a demon- 
stration of friendship, if they had, under Sir Allan McNab's tutelage, been bent 
on overturning my Council. This I was determined to prevent; I therefore 
adopted the only remaining resource and sent for Mr. Lafontaine on the 10th. 
1 told him that it was my wish to unite the body of the French Canadians in 
the support of my Government, and enquired upon what terms he and his party 
would join it, bringing with them the consent and coOoperation of the population. 
He was taken by surprise, and could give no definite answer, merely stating 
that they could not come in without Mr. Baldwin, or his assent. 1 did not 
hesitate to express my objections to Mr. Baldwin ; but without insisting ui)on 
them, I referred him to his friends for consultation with them. The next day ho 
returned demanding four places in the Council, with the admission of Mr. Bald- 
win into it. This I confess staggered me. The course which that gentleman had 
adopted under Lord Sydenham's Government and his supposed extreme views 
and alleged want of administrative powers, however gifted in debate, and how- 
ever great his conscientiousness which is generally acknowledged even by his 
opponents, made me, as your Lordship knows, most unwilling to receive him 
into my Council. I found however that I had no hope whatever of gaining the 
French party and people, who now seemed at my feet, unless I admitted him. 

I therefore consented to receive him upon the express understanding that lie 
was to consider himself as brought in by the French Canadian party, admitted 
at their request, and for the sole purpose of enabling them to redeem their debt 
of gratitude to him. I declined to see him, or to have any communication with 
him, throughout the negotiation ; he was of their nomination, and had no share 
in the construction of my Council, except so far as he might influence Mr. 
Lafontaine's opinion, of which I could be supposed to know nothing. By these 
means, if I succeeded, 1 should dethrone Mr. Baldwin from his post of leader of 
the French party, and make him in my Council, and in the eyes of the public., 
but a subordinate member of the arrangement. To these terms Mr. Lafontaine 
was willing to accede, as far as he was concerned, but as I had only two vacancies 
to offer in my Council, and was only disposed to admit a third Member of the 
party — unless pressed beyond resistance — he required the opportunity of further 
consultation with his friends. Thus I had succeeded in avoiding to treat or appear- 
ing to treat, with Mr. Baldwin and his British friends, and in confining my 
negociation exclusively to the French party. With this of course Mr. Baldwin 
was not well pleased ; and I was given to understand that he insisted upon the 
four seats and upon the notion and term of “reconstruction” of the Council 
being applied to the new arrangement. Upon this ground I was prepared to 
take a decided stand. I was willing to make any reasonable sacrifice to gain 
the French Canadians, but none to propitiate Mr. Baldwin, still less to throw 
away the key stone of my policy, which was to admit the French as a part of, 
or an addition to my old Council, and not to reconstruct my Council with Mr. 
Baldwin and the French as the steeple of it. 

Meanwhile the debate on the Address was adjourned from day to day — The 
House became very impatient — It was known that I was negociating with Mr. 
Lafontaine — ^The Conservatives prepared to enter into alliance with the French 
in opposition, banded together, and shewed every disposition to increase my 
difficulties, collecting as many of the doubtful members as would join them. 
Time pressed — On the Tuesday Sept. 1 3th the discussion was to commence ; 
Mr. Baldwin had prepared a very violent amendment containing an express want 
of confidence, which in the then existing feeling of the House would almost 
certainly have been carried. In addition to the natural weakness of the Govern- 
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ment two of its members and two or three of its supporters were absent. On the 
preceding Evening my Council brought me a memorandum of terms, which they 
recommended me definitely to offer in writing . . . with a formal intimation 
that if I declined to act upon it they must resign. I accordingly determined to 
anticipate any further demands, which the improved strength of the party might 
have encouraged them to make, and wrote the letter ... in which having refused 
to make any reference to Mr. Baldwin as a negotiator in the matter I made the 
several offers suggested. The justification of these several offers and of the 
appointments since made under them, I transmit in a separate Appendix to this 
letter. This letter I placed in Mr. Lafontaine's hands on the Tuesday, and was 
not a little surprised when he told me that he could not accept it; as it contained 
a pledge to secure pensions to the Ofllcers displaced, which Mr. Baldwin could 
not on principle promise to support, and which they could not undertake to 
carry through the House, with which the power of granting such pensions would 
in the first instance rest. He expressed his gratitude, almost with tears in his 
eyes, for the generosity of rny offer but declined it — taking however my letter 
away with him. Previous to his visit and while anticipating a successful issue 
to my offer to him. Sir Allan McNab came to me in the name of the Conservative 
party to offer me the support of 16 votes on condition of dismissing Mr. Hincks 
and my two Provincial Secretaries. To this proposition, if their alliance would 
have availed me anything, 1 should have demurred ; but 1 have already shown 
Ihat it would have damaged instead of improving my position. At 3 o’clock the 
debate began — Finding tlierc was reason to apprehend that my offer was not 
generally known to the French Canadian Party in the House, and that a know- 
ledge of it would bring such a pressure upon Mr. Lafontaine as would either 
compel him to withdraw his refusal, or bring about the repudiation of his course 
by the majority of his friends, and thus place him in a situation almost fatal to 
his future power, by causing a most important division in the party, I em- 
powered one of my Council to read my letter, wdiich under the impression that 
some such course would become necessaiy, had not been made confidential. 
The effect was almost electrical. It did not stop the debate ; but on the contrary 
Mr. Baldwin acquired additional force, and made a very vigorous and effective 
speech against the Government, and especially against his former friend and ally 
Mr. Hincks — a reply ensued — and the discussion threatened to become very 
personal and acrimonious. Sir Allan McNab was exceedingly bitter and violent. 
If a division had taken place that night a large majority would have voted against 
the Government ; an adjournment howev^er having been moved, an opportunity 
was left for the interference of the French Canadians which ended in Mr. Lafon- 
•taine’s withdrawing his refusal, and my agreeing to the terms proposed in the 
correspondence . . . upon which the arrangement was concluded. Mr. Baldwin’s 
amendment was withdrawn — a third address slightly altered from the first, 'was 
passed, almost without a dissentient voice, and the next night the Address of 
thanks already alluded to was passed by 55 to 5, the minority consisting of Sir 
Allan McNab; Mr. Cartwright, a member of the family compact; Mr. Moffatt, 
the sole representative of tiie old British party at Montreal ; Mr. Neilson, who 
approves of the measure, but professes to doubt its success, being opposed to the 
Union, and holding his position by resisting it, — ^with Mr. Johnstone, a man of 
no opinions, who always votes against the Government, because they refused him 
an appointment. 

Thus I have triumphantly succeeded. The House is now prepared to pass any 
measure or adopt any course I may suggest. All minor questions of contention 
are for the present thrown over — the Civil List will escape attack, perhaps notice. 
Supplies for a year and a quarter will be voted tomorrow in one sum — a few of the 
most essential measures will be passed, and in accordance with the desire which 
has been generally expressed to me by members of the House, I shall at an early 
period prorogue the Legislature until February. 

Your Lordship’s letter of the 1st Instant, and its important enclosure have led 
me to expect, if I had not before anticipated it, that this change of policy will 
be both startling and distasteful to the Government and perhaps to public 
opinion in England. I regret it, and most exceedingly do I regret the necessity 
which has compelled me to adopt it — but I cannot but hope that the position 
of affairs which is explained in this and my public despatch, and the knowledge 
that I had unfortunately not received instructions from your Lordship when 
the crisis suddenly arrived, will justify me in the eyes of the Government, and 

li 
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1 am quite prepared to leave my justification in those of the public^ to the accounts 
of the success of my measure, which will accompany its first announcement, 
and will follow it in quick succession. 

I have united in my favour the mass of opinion — British as well as French — 
both in the House of Assembly and in the Country. 1 have formed a strong, 
consistent, and united Government, founded mainly upon the principles which 
guided my old Government — for let me assure your Lordship, and it is an impor- 
tant element for the consideration of H.M. Government, that the struggles in 
this Goqptry — the main questions being now decided and settled — it is not so much 
for principle as for a share of power and place. Men and not measures are for 
the most part the object of contest, of detraction or of admiration — And 1 fee] 
little apprehensive but that with the majority that I retain of my old Council, 
1 can prevent any extravagant attempts of my new Councillors, if such were to 
be made, while I have every reason to believe that they and the French Canadian 
party are determined to show that they may safely be admitted to a share of 
power, by offering every just facility, and refraining from any vexatious impedi- 
ments to the march of Government. This disposition publicly avowed by many 
of their leaders, is a new and favourable sign. Should however a contrary course 
be adopted either in the Council or the House of Assembly, your Lordsliip and 
H.M. Government must always bear in mind that the British party outnumber 
them in both, and would oppose an effectual resistance to them. I have admitted 
the French Canadians not to the control of the Govt, nor to a preponderance in 
it, but only to a moderate share in the public administration of affairs. On the 
other hand any excess on the part of the Reformers, if such is to be apprehended, 
but which I have not observed and do not anticipate, will be the more easily 
repressed by the power of the French under the direction of the Government, 
united to the independent Conservative interest, which, under the new arrange- 
ment, will occupy the advantageous and powerful position formerly occupied ]>y 
the French, of the balancing party. 

I have thus my Lord, at a length which I fear will be wearisome, but wliich was 
necessary to put H.M.’s Government in possession of my position, explained the 
necessity and mode of my change of policy. There was but one way to avoid it-- 
by appointing a new Executive Council prepared to act without the sympathy 
and against an overwhelming majority of the House of Assembly: by denying 
in toto the principle of Responsible Government, and refusing to act upon ii, 
at a crisis which w'ould immediately have brought the question to an issue 
unfavorable to the Government. But having before me the Act of Union, Lord 
John Russell's despatch of the 14th October 1839,^ Lord Sydenham’s avowed 
policy, the Resolutions of the House of Assembly last Session,* and the present 
feeling and temper of its members, I was not prepared, to adopt such a policy. 
The consequences would have been most disastrous. The Assembly would have 
stopped the supplies about to be voted — the questions which led to the former 
troubles of Canada would have been revived — all attempts to resist the power 
of the Assembly and the tide of public opinion would have failed, and Canada 
would have again become the Theatre of a wide spread rebellion, and perhaps the 
ungrateful separatist or the rejected outcast from British Dominion. 

If I should have succeeded in convincing H.M. Government of the necessity 
and propriety of my policy, I would beg to urge upon them the vital importance 
of their marking in the strongest manner their adoption of it. This may be 
done by shewing that they are fully prepared to carry out the spirit of that policy, 
and of the Union Act, which cast a veil of oblivion over past disaffection, and to 
remove the brand of rebels from those to whom that Act has given all the powers 
of a representative Government by testifying that they consider the settlement of 
our recently disturbed relations with the United States to have removed one 
of the main grounds of apprehension and suspicion with regard to Canada, and 
that Her Majesty’s Government is prepared to repose confidence in the firm 
loyalty of the mass of the Canadian People. An Act of Amnesty with the limita- 
tions suggested in my despatch No. 195 of the present date, would effectually 
mark Her Majesty’s adoption of my policy, and this I would most strongly 
recommend as a wise, and now a safe measure ; and I would even solicit it, as 
the most acceptable mark of Her Majesty’s approval of my conduct. 

1 have &c 
Charles Bagot. 

* SeeNo.OXXVII. 


» SeeNo.OXn. 
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CXL 

STANLEY TO BAGOT, NOVEMBER 2, 1842 
[Trans. : Bagol Papers (Canadian Archives).] 

Downing Street 
2 November 1842 
Sir, 

Her Majesty’s Government have given to your Despatch No. 192 of the 26th of 
September the anxious consideration which was due to the importance of the 
step which you have taken, and to which you ask their sanction, and to the 
magnitude of the interests involved in their decision. — In that Despatch you 
describe the state of feeling which you found to exist on your arrival in Canada, — 
the position of the various parties, — the degree of success which had attended 
Lord Sydenham’s endeavour to give effect to the provisions of the Act of Union, — 
and the causes which, at the close of the first Session, rendered his majority 
narrow and precarious. — You proceed to state the course which you yourself 
pursued, in obedience to your Instructions u[) to the period of the opening of 
the Session, — the diiliculties by which, from a combination of parties, your 
Executive Council, as then constituted, was surrounded and would speedily 
have been overwhelmed, — the Negotiations into which, by their advice, you 
entered, — the proceedings in the House of Assembly, — the ultimate re-con- 
struction of your Government, — and the effect which you conceive that re- 
construction to have had upon the public mind in Canada, and upon the proceed- 
ings of the Session which you have just closed by Prorogation. 

1 proceed to convey to you the view which, on full reflection. Her Majesty’s 
Government are prepared to take of these transactions. — But before 1 do so it 
may be convenient that I should place upon record my Instructions of the 8th of 
October 1841, under which you proceeded to assume the Government of Canada. 
In these Instructions 1 find the following passage: — 

*' 1 need not point out to you that in assuming the Government of Canada 
you are placed in circumstances very different from any of your Predecessors — 
you are about to administer the affairs of a Province legislatively united after 
a separation of fifty Years, during which it was impossible but that separate 
interests, arising out of local situation, different origin, and other causes to 
which I will not advert, must necessarily have sprung up, and engendered 
rivalries and jealousies which have been most unhappily aggravated by the events 
of late years, and which it will be your first and chief duty by every means in 
your power to allay and to extinguish.” 

“You cannot too early and too distinctly give it to be understood that you 
enter the Province with the determination to know no distinctions of natural 
origin, or religious Creed, — to consult in your legislative capacity the happiness 
and (so far as may be consistent with your duty to your Sovereign and your 
responsibility to Her Constitutional Advisers) the wishes of the mass of the 
Community, — and in your Executive Capacity to administer the Laws firmly, 
moderately and impartially — You will invite to aid you in your labours for the 
welfare of the Province all Classes of the Inhabitants: — you will consider it 
your bounden duty to be accessible to the Representatives, and prepared to 
listen to their complaints, or the statements of the views of all : — and the only 
passports to your favour will be Loyalty to the Queen, Attachment to British 
Connexion and an efficient and faithful discharge of public duty.” 

“ In civil matters it must be your policy to seek to withdraw the Legislature and 
the Population generally from the discussion of abstract and theoretical questions, 
hy which the Government of Canada in former times has been too often and too 
seriously embarrassed, to the calm and dispassionate consideration of practical 
measures for the improvement and advancement of the internal prosperity of 
the Province. — In maturing measures of this description you will endeavour 
to avail yourself of the advice and service of the ablest men, without reference 
to distinctions of local party, which, upon every occasion, you will do your utmost 
to discourage; and in forming them for the Consideration of the Provincial 
Legislature you will endeavour to present them in the form in which they are 
J likely to be favorably received by the House of Assembly.” 

I do not of course intend to institute a precise analogy between the functions 

li2 
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of that House, and those of the House of Commons, but 1 should strongly impress 
upon you my opinion, that in maUcrs purely domestic, or when you are not 
bound either by absolute instructions, or by a sense of the paramount duty which 
you owe to Imperial interests, it would be matter of great regret that measures 
should be repeatedly, and deliberately affirmed by large majorities of the Assem- 
bly, and subsequently rejected by the Legislative Council. Your efforts will on 
all occasions be directed to promoting and maintaining harmonious action 
between the two Branches of the Legislature. Questions may undoubtedly arise, 
on which you may feel it absolutely inconsistent with your duty to sanction 
measures approved by one, or even both Houses, but I would hope that they may 
be of very rare occurrence ; and that when they arise, you may be enabled tempe- 
rately and firmly to reconcile the performance of your duty, upon your responsi- 
bility to the Crown, with that respect which I am sure you will be on all 
occasions desirous of showing to the expressed wishes of the Representatives of 
the People.” 

1 have extracted thus largely from these instructions, because they explain 
fully the principle upon which it was intended that your Government should be 
conducted, and because upon a careful review of them I see nothing which, on 
the part ol Her Majesty’s Government, I desire to retract or qualify. The mode 
of giving effect to this policy was left to your judgment, and to your future 
experience of the state of affairs in the Colony, which could be but imperfectly 
known to the Government, in comparison with the amount of information which 
personal observation would supply. 

I think you acted wisely in making no immediate or extensive change in the 
composition of your Council, as you found it constituted by your Predeccssf^r ; 
in taking such opportunities as presented themselves of making known I Ik* 
general principles on which your Government was to be conducted, and in lilliiifr 
up such vacancies as occurred with men of varying shades of politics, but of no 
extreme opinions, w'ho might be willing to adopt and to support your avowed 
policy. I had hoped, 1 ow'n, that, considering the multitude of parties, or sections, 
into which the Legislature was divided, you might have been enaliled to rnlly 
round the Government a sulTicient support to enable you, not indeed without 
difliculty, in the first instance, but with gradually increasing majorities, to carry 
on the business of the Country, notwithstanding any opposition which could bo 
offered by parties who could have few, if any, bonds of union on the score of 
political principles. 1 had entertained the hope that, acting on this principle, 
you might have attached to you the French Canadians as a race, rather than as 
a party, and by the admission of a fair proportion of that people, have be(;ri 
enabled to evince the sincerity of your determination “ to know no distinction of 
origin or of creed,” at the same time that you afforded no ground for olijection 
on the part of those whose loyalty and attachment to British connexion had 
remained unshaken, and indeed had been signally manifested, in the late un- 
happy disturbances. 

But it appeared, as the Session of the Legislature approached, that these 
hopes could not be realized, that the admission of individual French Canadians 
had not the effect of gaining more than individual support to the Government; 
that persons so admitted lost their personal influence with their Countrymen, 
and added nothing to the strength of the Executive ; that the French Canadians, 
if admitted at all, must be admitted as a party ; that as a party, uniting, as they 
would have done, with others of entirely opposite principles, in opposition to 
your Government, they would have been able to command a majority against 
you ; and that your Council, as then constituted, would be placed in a minority 
upon a Vote of want of confidence. 

I am not insensible to the inconvenience which would have been the result 
of such an opening of your first .Session, or of the angry expressions of exaggerated 
opinions which the continuance of a debate on such a subject might have pro- 
duced ; yet I confess that I am inclined to think it would have been better that 
such an inconvenience should have been risked, and the necessity for a re- 
construction of your Council made apparent by the result of a division in the 
Assembly. 

Your Council, however, themselves appear to have entertained an opposite 
opinion; and the Members who were present, tendered to you, as I believe 
unanimously, their advice to open a communication with M. Lafontaine, as the 
avowed head of the French party; and further, if 1 rightly understand you, 
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advised the nature of the communication to be made, with an intimation, that, 
if you declined to make it, their resignation was the necessary consequence. 

I give entire credit to your Council for the disinterestedness of the motives 
by which they were actuated. I am aware that Mr. Draper especially, through 
whom I understand the public communication was subsequently made to the 
Assembly, well knew that in giving that advice, he was rendering impossible his 
own continuance in Office ; yet I cannot withhold the expression of my opinion 
that the advice itself was injudicious, and that in giving it, the Council went 
beyond the proper limits of their functions. It was competent to them, as a 
body, to tender their resignation, and to leave in your hands the formation of 
a new Administration, the necessity for which their retirement would have made 
apparent, and of which, as reconstructed, certain Members of their body might 
honestly have formed a part. But 1 conceive that it is neither consistent with 
English analogy, nor with constitutional principle, for an Administration col- 
lectively at once to tender their resignation, and at the same time their advice 
as to the Successors to be called in, and the condition to be imposed as part of 
the arrangement. Your Executive Council however, did in fact confess their 
own inability to go on, and advised a reference to M. Lafontaine. 

I consider that, in so doing, they took upon themselves a heavy responsibility. 
I am most unwilling to enter upon any topic of personal disqualification. I do 
not omit from my consideration that Lord Sydenham, on a former occasion, 
opened, though unsuccessfully, a negotiation with M. Lafontaine, as the organ 
of the French party, but, when I look back to the position in which M. Lafontaine 
was lately placed, 1 cannot but feel that his admission to Office, unless you were 
clearly satisfied that the charges against him ‘were wholly groundless, should 
have been the evident necessary resiilt of adherence to a constitutional principle, 
overbearing any motives of personal reluctance. Therefore 1 think that, in 
tendering you that advice, your Council incurred a heavy responsibility. 

But farther, the nature of the communication made and the subsequent 
])ublicity given to the negotiations, seem to Her Majesty’s Government to be 
open to grave objection. If the resignation of your Executive Council, and the 
reluctance of the French jiarty generally to accept Office, without their leaders, 
imposed mion you the constitutional necessity of having recourse to the advice 
of M. Lafontaine, I cannot but regret the publication of a correspondence in- 
volving the offer of terms, in the first instance rejected, and afterwards accepted, 
subject to important modifications, upon Uic understood expression of opinion 
of the House of Assembly. 

1 have felt it my duty to express to you, on the part of Her Majesty’s Govern- 
ment, the objections which we feel to the mode in which you were advised by 
your Executive Council to carry into effect the measures which the course of 
events had pointed out as politically necessary, because that mode appears to 
Us, in a constitutional point of view% not unimportant, and because it was 
certainly at variance with any analogy which could be drawn from the practice 
of the Mother Country ; but while I point out these objections, 1 freely and 
readily admit the difficulties of the position in which you were placed. 

You were instructed to carry on your Government, as far as possible, in accord- 
ance with the wishes of the mass of the population ; and your Executive Council 
tendered you their resignation, on the ground that as then composed, they did 
not possess the confidence of the people. You were instructed to make no dis- 
tinction of race, and justice and policy equally required that the French Canadians 
should be admitted to a participation in the Administration of affairs — and you 
found that the attempt to obtain their co-operation without that of their leaders 
was impracticable. Thus circumstanced, and your Government by their own act 
virtually dissolved, you acted on their advice as to the selection of their Suc- 
cessors ; and the result has been the formation of an Executive Council, the com- 
position of which, including a fair proportion of men of both British and French 
descent, appears to have commanded the approbation of a very large proportion 
of the House of Assembly, and has succeeded in passing harmoniously with the 
Legislative Council, many important measui*es. 

Adverting to all these facts, and upon a full consideration of the Case in all 
its bearings, and of the consequences of a decision taken here adverse to that 
which you felt it to be your duty to adopt, — seeing that the Administration 
which you have formed will have been acting, when this Despatch shall reach 
you, for no inconsiderable period, in harmony with yourself as Governor, and with 



486 CONSTITUTIONAL DOCUMENTS OF CANADA [1841- 

the House of Assembly, and that it must be presumed from the Votes and pro- 
ceedings of that House, to possess the general confldence of the People of Canada, 
— Her Majesty's Government are prepared to acquiesce in the Line of Policy 
which you have taken, and to advise The Queen to sanction and conflrm it. 

It will be my duty, acting on Her Majesty's behalf, to give to your Administra- 
tion a cordial support, and to the measures it may bring forward the most 
favorable consideration. On the part of Her Majesty's Government, 1 have to 
express their earnest hope that its formation may have the effect of extinguishing 
party and national animosities, and of directing the minds of all men in Canada, 
of whatever origin, to the advancement of the prosperity of their native or 
adopted Country. I cannot but entertain the sanguine hope and belief, that as 
Her Majesty cheerfully assents in the composition of your Executive Council, 
to that which appears to be the general wish of the Colony, in compliance with 
those Constitutional principles on which the Act of Union was framed. Her 
Subjects of all denominations will look upon that Act, as at once the protection, 
and the limit, of their rights ; and recognize in a strict adherence to its conditions, 
the best security for a due adjustment of the Prerogative of The Sovereign and 
the liberties of the People. 

Her Majesty can receive no higher gratification than that of learning that, 
under its operation, peace and tranquillity are restored to the magnificent Pro- 
vinces which are entrusted to your care, and that under the protection of equal 
laws, impartial justice, and a free Constitution fairly and honestly administered 
Her Canadian Subjects are daily increasing in prosperity and domestic comfort, 
and daily becoming more sensible of the blessings which they enjoy ns a loyal 
and contented portion of the British Empire. 

1 have the honour to be 
Sir 

Your most obedient 
humble Servant 
Stanley. 


CXLI 

STANLEY TO BAGOT, NOVEMBER 3, 1842 
[Trans.: Bagol Papers (Canadian Archives).] 

Private 

Downing Street 
Nov. 3 1842. 

My dear Sir Charles 

You stated yourself to be well aware that the line which you had felt yourself 
compelled to take in reference to the Construction of your Executive Council 
would be both “startling and distasteful" to us in England; and I need not 
conceal from you the fact that we received with regret the intimation of the 
course which had been forced upon you. By the last Mail I was unable to do 
more than write you a few lines of acknowledgement; but the subject was 
deemed so important that a determination was come to to summon the Cabinet 
for the 1st of this month, on which day it was held and my Public Despatch in 
answer to your No. 192 is the result of our deliberations. I am afraid that you 
will not consider the sanction conveyed in that Despatch as cordial as you could 
have desired; and 1 wish that 1 could have used language which would have 
implied a more entire approbation of your measure than it was in my power to 
employ consistently with the true expression of the feelings of the Cabinet. You 
will understand that I do not mean to blame you for the step which you have 
taken; on the contrary, I believe it to have been inevitable and that sooner 
or later it would have been found necessary to admit the leaders of the h'rench 
party to a share in the Government. But I own that I should have preferred 
that that necessity should have been demonslraled. To us, who know the dessous 
des cartes the necessity is manifest enough ; but to the public eye, you ai»pear as 
Governor General, inviling the co-operation of men tainted with violent suspicion 
of treasonable practises. M. Lafontaine may have been perfectly innocent; but 
before the world he is a man against whom a warrant was out for High Treason, 
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who came to England to avoid the execution of the warrant, and to whom, on 
his arrival in London, a private hint was conveyed, and taken by him, that 
he had better not await the arrival of further intelligence from Canada. I am 
aware that Ld. Sydenham entered into negotiations with M. Lafontaine which 
were broken off; and of this fact, as well as of the details of the transaction, 
I shall be obliged to you to furnish me with such documentary evidence as you 
may be able to obtain, at your earliest convenience. M. Girouard's case is still 
stronger. You will see from a private Despatch of Lord Gosford’s (printed for 
the use of the House of Commons) that M. Girouard, in the first revolt, is supposed 
to have been actually in arms — that a reward of £500 was offered, and paid, 
for his apprehension, and that although as stated by your Council he surrendered 
himself, he did not do so till after enduring great hardships and privations. You 
will see also that he was again arrested in the 2nd outbreak. I cannot but think 
it unfortunate that you should, if you were reduced to the necessity of negotiating 
with M. Lafontaine, have made him the specific offer of a seat for M. Girouard ; 
the more especially as it since turns out that M. Girouard declines accepting it. 
That he has done so, is a source of great satisfaction to me ; for I confess I hardly 
know how I could have asked the Queen to set her name to an instrument 
declaring her especial confidence in the “loyalty*’ of that gentleman. But it 
would have been much better, if you found yourself compelled to have recourse 
to M. Lafontaine that you should have had his demands in writing, rather than 
have committed yourself by a proposition of terms to him, when nothing that 
had transpired rendered evident the necessity of calling upon him at all. The 
distinction is a very wide one between accepting conditions offered by him as 
the price of his support, inconvenient and objectionable as they might be, and 
making to him the offer of the same conditions, as the result of previous personal 
intercourse. This farther inconvenience has also resulted, that it is publicly 
known that your terms have been refused; and that you have been obliged to 
recede from conditions which in the first instance you considered important. 
I mean the retiring Pensions for Mr. Ogden and Mr. David.son. I think this a 
serious dilemma. If these Gentlemen were not fairly entitled to a retiring Pension, 
it was hardly fair to make it a condition of the admission of their opponents ; 
if they were so entitled, it seems very difficult to justify the abandonment of the 
claim which had been made in their behalf. I hesitate, at this distance, to pro- 
nounce a positive opinion but I think it would have been better, at all events 
it would have been more consistent with British practice, if there is to be any 
analogy between the Executive Council and the Cabinet, that the whole of them 
should have tendered their resignations, and avowed themselves unable to go 
on, than that they should have come to resolutions excluding some of their own 
body (one at least in his absence) and advising you as to the Individuals to be 
taken in to fill their places. From subsequent events, M. Lafontaine appears to 
be a weak, timid man, who did not venture upon accepting olfice, until he was 
assured that his doing so would be sanctioned by the general view of his country- 
men. That he should have privately informed himself of this fact was right & 
natural enough ; but the way in which it was done in the face, and almost at the 
bidding, of the Assembly seems to me to invest that body with a dangerous 
power of controlling the choice of the Crown in reference to Individuals. While 
I state to you thus frankly the objections which I feel to the details of the 
course which you have taken, and when I add, as I must do, that 1 deeply regret 
the necessity which impelled you to do it, I freely admit to you that 1 think the 
necessity existed. Sooner or later, these men, or some of them, must have been 
admitted; but I wish that longer time had been taken, and the impossibility 
proved of dispensing with their admission. You will say, that in such circum- 
stances their admission would have been a triumph. It is so under any circum- 
stances. No Governor General except on compulsion, would have selected-— ^nd 
no British Minister would have sanctioned the selection of Messrs. Lafontaine & 
Girouard to administer, or aid in administering the affairs of the Province; and 
it is on the necessity of the case that I must defend, and am prepared to defend, 
your course of action. And do not be afraid but that, being determined in defend- 
it, we will do so cordially, and in earnest. It is my duty to tell you in con- 
fidence the objections which I see, and the repugnance which 1 feel; but I know 
bow much your power depends upon the character of the support which you 
weive here, and you shall not be abandoned. I can readily conceive that for 
the immediate purposes of Canadian administration it vrould have been more 
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convenient if I could in my public Despatch have adopted a tone of more entire 
approbation, and having expressed myself not merely as acquiescing in, but as 
thoroughly satisAed with the course which Canadian events have taken. But in 
the Arst place I could not have done so with truth — nor could I have done so 
without running counter to public feeling in England. I have to look, not only 
to impressions in Canada, but to impressions at home also; not only to the 
eAect on your Government there, but to the possible effect on other Colonies, 
in the example set of the promotion of men who have taken a conspicuous part 
in measures which led to revolt, and who are not free from the suspicion of 
having participated in revolt themselves. In adopting therefore your line of 
policy, I neither can, nor ought I to conceal my regret that you have been com- 
pelled to take it. You ask me, if we disapprove your policy, at once to recall 
you. Even if we entirely disapproved it, that course would be impossible. 
Your Successor would be placed in a position in wliich he could not take a move 
without the certainty of check-mate ; and he would have in the end to fall back 
upon your steps, with all the obloquy to himself and the Government, of having 
sought to retrace them. But 1 beg of you to understand fully, that we do not 
disapprove your policy ; and that we are prepared to sui)port it, and defend you 
for having pursued it. Only we must rest your defence on the impossibility of 
your carrying on the Government without having recourse to the men whom 
you have called to your Council. 

Again, as to the amnesty, I do not doubt that at this moment, a general, 
and almost universal extension of amnesty would be both safe, and popular, in 
Canada ; and with your Executive as now* composed, it might be the means of 
avoiding some unpleasant observations ; but I must look to the example held out 
to other Colonies, and to the effects produced here at home. 1 cannot forget 
that at this moment a Vessel is on the point of sailing for Van Diemen’s Land, 
with 90 Convicts, transported for offences in the late disturbances here, analagous 
in character though generally far less serious in degree, than those for which the 
Canadian Convicts are suffering — and w'hat would i>e the effect, if the same ship 
which took out the English Rioters, brought back to Canada in triumph the 
w'hole mass of convicted Traitors? I have wTitten you a Public Despatch on the 
subject of this proposed amnesty, to which 1 have little to add privately. As 
soon as you furnish me with the information required, 1 will see how far 1 can 
safely go to meet the wishes expressed by yourself and by the 1 louse of Assembly ; 
and 1 beg of you carefully to consider the effect of any specilic recommendations 
you may make, and especially to exainim* wiio, and what, are the persons whom 
you would include in a general amnesty or in respect of whom you w'ould ask 
for a discretionary power. And with regard to the latter, I w^ould have you 
well consider, in asking for the power of drawing distinctions, whether you 
W'ould be able in all cases to enforce your distinction in cases of unfavourable 
decisions. I can imagine a case in which apjAicalion might l)e made to you, 
and refused; and in which the party so refused should bid defiance to you, 
enter the province in spite of you, and successfully dare you to molest him. In 
such a case it w'ould have been infinitely better that you should have had no 
discretionary power at all. 

I hope you will observe the last Paragraph of my public Despatch, as to the 
adherence to the provisions of the Act of Union. The present seems to me a 
favourable time for impressing on your Government, as a body, the propriety 
and the necessity of adopting that Act as a whole ; and of declaring their intention 
to stand by its provisions, including Civil List, and every other debatable 
question; to take it in short as a fait accompli, which in the main has secured to 
them good Government, and the powder of self-government, and to which there- 
fore interest and policy alike call on them to adhere. They are strong enough 
to take this course, and their taking it would, I own, go a long way to reconcile 
me to the course which has been pursued. 1 regret to sec that you have only 
got your supplies in the form of a vote of credit till March next. You had led 
me to expect the passing of the Estimate for a year & a quarter. The general 
course leaves every debatable point still open. 

There are several other topics on which I should have wished to have written 
to you by this Mail, but times passes so that 1 And it impossible to do so. You 
shall have the instruments sent out for Draper, Lafontaine, & others which may 
be necessary, by the Mail of tlie middle of December. I wish I could have sent 
them sooner, but the Queen is going to Brighton, and there will be no Council 
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till that month. They will however, be in time, as your Session does not recom- 
mence till February. Goulburn is satisfied with the result of the money-matters 
and we shall be able to arrange everything for you. 

Believe me, my dear Sir Charles, 
very sincerely yours 
Stanley. 


CXLII 

METCALFE TO STANLEY ^ 

[Trans.: J. W. Kaye, Seleclions from Ihe Papers of Lord Melcalfe, pp. 411 ff., 

London, 1855.] 

August 5, 1843. 

My Lordf — Regarding Lord Sydenham as the fabricator of the frame of govern- 
ment now existing in this province, I have read his despatches to her Majesty's 
Secretary of State with attention, in search of some explanation of the precise 
view with whicli he gave to the local executive administration its present form ; 
or of any clear understanding which he authorized the colony to entertain on 
the mooted question of Responsible Government. 

1 find that in the early portion of his despatches, whenever the notion of 
Responsible Government is alluded to, in the sense in which it is here under- 
stood, he scouts it. There are some remarkable ()assages in his letters from 
Halifax, or about the time of his mission to Nova Scotia, which indicate decisively 
his view of that question. In speaking of a vote of want of confidence passed in 
the Legislative Assembly of that province, with regard to a member or members 
of the Executive Council, he reprobates such a vote as unconstitutional. He does 
not entertain the same o])inion of a petition from the House to her Majesty for 
the removal of the Governor. This proceeding he regards as the constitutional 
mode by which a colony may express its disapprobation of the administration 
of the government, and seek redress against the measures of the Governor. 
Nothing could more clearly define his view of the responsibility of a colonial 
Government, which evidently was, that the Governor is the responsible Govern- 
ment; that his subordinate executive oflicers are responsible to him, not to the 
Legislative Assembly; and that he is responsible to the Ministers of the Crown, 
anti liable to appeals from the colony against his proceedings; it being, at the 
same time, incumbent on him to consult local feelings, and not to persist in 
employing individuals justly obnoxious to the community. 

Regarding this as the view taken of the question by Lord Sydenham, it is 
beyond measure surprising that he adopted the veiy form of administration that 
was most assuredly calculated to defeat that purpose, and to produce or confirm 
the notion of Responsible Government which he had before reprobated ; that is, 
the responsibility of the executive oflicers of the Government to the popular 
Legislative Assembly. In composing his Council of the principal executive officers 
under his authority, in requiring that they should all be members of the Legisla- 
ture, and chiefly of the popular branch, and in making their tenure of office 
dependent on their commanding a majority in the body representing the people, 
lie seems to me to have ensured, with the certainty of cause and effect, that the 
Council of the Governor should regard themselves as responsible, not so much 
to the Governor as to the House of Assembly. In adopting the very form and 
practice of the Home Government, by which the principal Ministers of the Crown 
form a Cabinet, acknowledged by the nation as the executive administration, 
and themselves acknowledging responsibility to Parliament, he rendered it 
inevitable that the Council hen', should obtain and ascribe to themselves, in at 
least some degree, the character of a Cabinet of Ministers. If Lord Sydenham 
did not intend this, he was more mistaken than from his known ability one would 
suppose to be possible; and if he did intend it, he, with his eyes open, carried 
into practice that very theory of Responsible Colonial Government which he had 
pronounced his opinion decidedly against. 

1 cannot tirf^RUmo onnrvimt frkv* lliiu ni 


cannot presume to account for this apparent inconsistency otherwise than 
' Metre’s dispatch illustrates the breaking down of Sydenham’s system of ‘responsible govem- 
^ye’s note is reprinted at the end of the dispatch. For Metcalfe’s governinent, see D^^ J. 0., 
0 / 1841 (Toronto, n.d.); and Wakefield, B. Gibbon, (?) View of Sw ChaHea 
Oovertwnent of Canada (1844): Morisou, British Supremacy and Canadian Self-Oover^meiit 
Empire and CotmiumweaUh (Oxford, 1929); Kennedy, The Constumon of 

Canada (Oxford, 1923). 
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by supposing either that he had altered his opinion when he formed his Council 
after the union of the two provinces, or that he yielded against his own con- 
viction to some necessity which he felt himself unable to resist. His despatches 
do not furnish any explanation as to which of these influences he acted under; 
at least, 1 have not discovered in his latter despatches any opinion on the subject 
on which he had previously declared his decision against the theory, which he 
practically carried into effect, by avowedly making the tenure of oflice dependent 
on the support of a majority in the popular branch of the Legislature. 

It is understood that he was little accustomed to consult his Council, and that 
he conducted his administration according to his own judgment. His reputation 
for ability stands very high in this country; but it is believed that he could 
not have carried on his Government much longer without being forced to yield 
to the pressure of the Legislative Assembly on his Executive Council. Before 
the commencement of the first session of the Parliament of Canada, the only 
session of the united province that he lived, or ever intended, to go through, he 
was threatened with a vote of want of confidence against a part of his Council — 
the very vote which he had pronounced to be unconstitutional. This was averted 
during that session by a division in the Reform party, but the session, I am 
informed, was scrambled through with difliculty, the majorities reckoned on in 
support of the Government on some questions not exceeding one voice, and 
there not being in every instance even that. The first week of the session was 
occupied in extorting from the members of the Council an avowal of their re- 
sponsibility to the majority, according to the popular construction of Responsible 
Government. The vote of want of confidence was averted in that session only 
to be brought forward in the next, when, as is known, the dread of it operated 
with decisive effect. 

1 dwell on Lord Sydenham's administration because it has had a most important 
influence, which is likely to be permanent, on the subsequent government of 
this province. He established, among the last acts of his administration, what 
is here called Responsible Government, and left the problem of the success of 
that system in Colonial Government to be solved by futurity. It may have been 
that to carry the measures which he had immediately at heart he could not avoid 
w^hat he adopted. 

The term Responsible Government, now in general use in this colony,’ was 
derived, I am told, from the marginal notes of Lord Durham’s report. Previously 
to the publication of that document, the Democratic parly in Upper Canada 
had been struggling for a greater share than they possessed in the administration 
of the Government of the country ; but they had no precise name for the object 
of their desires, and could not exactly define their views. Lord Durham’s report 
gave them the definition, and the words Irresponsible Government, Responsibility 
of the Government, Responsibility of the Oflicers of the Government, occurring 
repeatedly in the marginal notes, it is said furnished the name. From that time 
“ Responsible Government” became the war-cry of the party. Lord Sydenham, 
on his arrival in Up[ier Canada, had to encounter or submit to this demand. 
One of his objects was to win the Reform party, the name assumed by the party 
in question, and they could only be won by the belief on their part that Re- 
sponsible Government was to be conceded. In fact. Lord Sydenham, whether 
intending it or not, did concede it practically by the arrangements which he 
adopted, although the full extent of the concession was not so glaringly manifested 
during his administration as in that of his successor.^ 

There appears to me to have been a great difference between the sort of 
Responsible Government intended by Lord Durham and that carried into effect 
by Lord Sydenham. On examining Lord Durham’s report in search of what may 
be supposed to have been his plan, I find that he proposes that all oflicers of 
the Government except the Governor and his sccretaiy should be responsible 
to the United Legislature ; and that the Governor should carry on his government 
by heads of departments, in whom the United Legislature repose confidence. 
All this might be done without impairing the powers of usefulness of the Governor. 
If the secretary who issued the Governor’s orders were not responsible to the 
Legislature, there would be a great difference from the present arrangement 
under which the provincial administration generally is carried on through sccre- 

‘ On May 14, 1829, however, a petition signed by over two tliousand inhabitants of Upper Canada 
was pnsented to the house of commons asking fur *a local responsible ministiy*. 

• Sir Charles Bagot. (See Noe. CXXVIII-CXLI.) 
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tarles professedly so responsible. The general responsibility of heads of depart- 
ments acting under the orders of the Governor, each distinctly in his own 
department, might exist without the destruction of the former authority of her 
Majesty’s Government. In this scheme there is no mention of the combination 
of these officers in a Council, to act bodily with the character of a Cabinet, so 
as manifestly to impair the powers of the responsible head of the Government. 
Lord Durham’s general conception does not seem to have been formed into a 
distinct plan, and when he says that the responsibility to the Legislature of 
“ all officers of the Government except the Governor and his secretary should be 
secured by every means known to the British constitution,” he does not explain 
by what means this should be done ; and it is by the means of doing it that the 
plan must be most materially affected. 

Lord Sydenham realised the conception in the way most calculated to weaken 
the authority of the Governor, and render the responsibility of the officers of 
the Government to the popular branch of the Legislature complete, by transact- 
ing the business of the province through the provincial secretaries, and making 
them and all the heads of departments a Council responsible to the Legislature, and 
holding their seats by the voice of the majority. As far as Lord Sydenham’s 
(l(;spatches show, this was an optional and spontaneous arrangement on his part, 
although clearly opposed in its natural consequences to the sentiments which 
he had previously expressed. 

Lord Sydenham’s policy in Upper Canada was to win the party calling them- 
selves Reformers, to crush the party called the Family Compact, and to form 
a Council of the moderate men of the Reform and Conservative parties. In the 
two former of these objects he succeeded. In the latter he must be said to have 
failed, for, although the Council so formed struggled through one short session 
of the Legislature, it could not meet, or was afraid to meet, the threatened storm 
in the next, and was broken up, the Conservative portion retiring to make way 
for the French party, and what Was considered the extreme Democratic, or 
Reform party. 

Lord Sydenham’s policy in Lower Canada had been to subdue the French 
party. In this he failed. They remained compact and exceedingly embittered 
against Lord Sydenham. They united themselves with the extreme Democratic 
party ; these were strangely joined by the extreme Conservative party ; and this 
combination overthrew Lord Sydenham’s Council, which had been previously 
recruited by Sir Charles Bagot, with accessions from both the Conservative and 
tlic Reform parties. 

By these manoeuvres the French and Reform parties became united, the Con- 
servatives were thrown into a minority, and the ultra-Conservatives, who had 
aided in bringing about this change, were dropped by their recent allies, in 
accordance with the terms of their alliance, which was only for offensive war 
against the Council. 

The result of this struggle naturally increased the conviction that Responsible 
Government was effectually established. New councillors were forced on the 
Governor-General, to at least one of whom he had a decided antipathy. The 
Council was no longer selected by the Governor. It was thrust on him by the 
Assembly of the people. Some of the new’^ members of the Council had entered 
it with extreme notions of the supremacy of the Council over the Governor — 
that is, of the necessity of his conforming to their advice on all matters, great or 
small ; and the illness of Sir Charles Bagot after this change threw the current 
business of adminstration almost entirely into their hands, which tended to con- 
firm these notions. Subsequent experience has, I hope, modified these impressions, 
and produced a more correct estimate of the relative position of the Governor 
and the Council; but it is obvious that the existence of a Council, in reality 
appointed and maintained by a majority in the popular branch of the Legislature, 
niust tend to impair the power and influence of the Governor. Whether this, in 
the end, will operate advantageously for the colony and the mother country, 
time alone can positively show. I am disposed to think that its immediate effects 
are injurious, presuming, as I do, that wiiatever good it may seem to effect 
inight have been produced in another way. 

One evil of this kind of Responsible Government is, that it tends to produce 
the government of a party. The Governor may oppose himself to this, but will 
hardly be able to do so effectually. The Council will be apt to think more of 
securing their own position than of cordially co-operating in the accomplishment 
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of his wishes. Their recommendations in matters of patronage, which in the 
relations existing between them and the Governor are likely to be often attended 
to, even without admitting their claim to a monopoly, will be almost always in 
favour of partisans. Their supporters look to them for the exclusive bestowal 
of places of emolument, and threaten openly to withdraw their support from 
them if they do not favour their views. To maintain the majority by which they 
hold oince will be with them a primary concern ; such, at least, is the tendency 
of the circumstances of their position, without supposing the total absence of 
higher and better motives. 

Without a Council so circumstanced, a Governor, acknowledging the propriety 
and necessity of conducting his government according to the interests and wishes 
of the people, and of conciliating and winning the Legislature — and this might 
have been made a rule for the guidance of Governors never to be departed from 
— might render his administration of the government satisfactory to all parties, 
and obtain an influence conducive to the preservation of affectionate relations 
between the mother country and the colony, and to the welfare and interests 
of both. Under the existing system, the Governor, it appears to me, is not likely 
to obtain influence. If he and his Council are cordially united, he becomes, either 
in reality or to appearance, a partisan, without any reason for his being so. The 
credit of all the good that lie may do will be assumed by them, or ascribed to 
them, by their party. All that may be considered evil by the other party he 
will have the discredit of allowing. If he evinces any disposition to conciliate 
the other party, he becomes an object of distrust to his Council and their party. 
Their interests and his, and with his those of her Majesty’s Government, are 
always distinct ; for they have their interests as a party to guard, which must 
be distinct from those of her Majesty’s Government, as well as from any which 
the Governor may personally feel with respect to the credit of his administration. 

I will endeavour to describe my own position. 1 am not perfectly satisfied 
with my Council, chiefly because they are under the influence of party view's, 
and w'ould, if they could, drag me on with them in the same course. The only 
effectual remedy would be to dismiss them, or such of them as are most in the 
extreme on this point, and form another Council. Hut the consequence to lie 
expected would be, that a cry would be raised accusing me of hostility to Re- 
sponsible Government. The new Council would not be able to stand against a 
majority in the popular branch of the Legislature, and I should either be obliged 
to take back those whom 1 had dismisse<l, with a sort of disgrace to myself 
injurious to the efliciency of my government, or lie in a continual warfare with 
a majority in the House of Assembly that would render my presence here of no 
benefit to her Majesty’s service. Such a contest I would neither shrink from nor 
yield to, if it became my duty to encounter it ; but it is so desirable to avoid it, 
that it would require strong grounds to justify its being wilfully incurred. 

My objects are to govern the country for its own welfare, and to engage its 
attachment to the parent State, h'or these pur[>oses it is my wish to conciliate 
all parties ; and although this might be difliciilt, 1 do not peraeive that it would 
be impracticable, if the Governor were free to act thoroughly in that spirit; 
but the accomplishment of that wish seems almost impossible when the Governor 
is trammelled with a Council deeming it necessary for their existence that their 
own party alone should be considered. Sooner than abandon myself as a partisan 
to such a course, I would dismiss the Council and take the consequences; but 
it is scarcely possible to avoid the influence of parly spirit in an administration 
in which every adviser and every executive oflficer is guided by it ; and the chief 
difliculty of my position, 1 conceive, is to act according to my own sense of wliat 
is right, and in opposition to this party spirit, without thereby breaking with 
the Council and the majority that at present support them. The form of ad- 
ministration adopted by Lord Sydenham appears to me to have put heavy 
shackles on any Governor who means to act with prudence, and would not reck- 
lessly incur the consequences of a rupture with the majority in the popular 
Assembly. The meeting of the Legislature will probably enable me to see my 
position more clearly. It is at present far from certain that a change of councillors 
would produce any beneficial alteration in respect to the dilRculty noticed, for 
any Council appointed on the principle of Canada Responsible Government 
would most probably have similar party views, and the same pressure on them 
from their partisans. 

It becomes a question whether Party Government can be avoided. The 
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experiment of Responsible Government in this colony hitherto would indicate 
that it cannot. It seems to be inevitable in free and independent States where 
Responsible Government exists; and the same causes are likely to produce 
similar effects everywhere ; but there is a wide difference between an independent 
State and a colony. In an independent State all parties must generally desire 
the welfare of the State. In a colony subordinate to an Imperial Government, 
it may happen that the predominant party is hostile in its feelings to the mother 
country, or has ulterior views inconsistent with her interests. In such a case, 
to be obliged to co-operate with that party, and to permit party government to 
crush those who are best affected, would be a strange position for the mother 
country to be placed in, and a strange part for her to act. This ought to have been 
well considered before the particular system which has obtained the name of 
Responsible Government was established. It is now, perhaps, too late to remedy 
the evil. I have supposed an extreme and possible case without intending to 
apply the description to the state of parties in this colony. I trust that it is in 
a great degree inapplicable. It is nevertheless so far applicable, that the party 
always known as the British Party in this province is now in the minority. It 
will be my study to make all parties contented and happy ; but that part of my 
task, I fear, is hopeless. It will also be my study to promote loyalty to our 
gracious Sovereign, and attachment to the British Empire. These feelings will 
be most successfully confirmed by an administration of the government satis- 
factory to the people, and by a conviction in their minds that their interests 
are promoted by British connexion. The acts of her Majesty’s Government in 
guaranteeing the loan for public works, and in facilitating the importation of 
Canada wheat and flour into the United Kingdom, ought to have in this respect 
a very beneficial tendency, as evincing a fostering care for the colony which 
can hardly fail to be highly appreciated. 

I have to apologise for some repetition in this despatch of sentiments nearly 
the same as those expressed on former occasions on which I have noticed the 
same subject. It is one which has unavoidably occupied much of my attention, 
and is brought before me continually by daily occurrences. I feel that the little 
power of usefulness that I might have had under different circumstances is 
obstructed by the plan of administration introduced into this colony; but that 
any attempt to remove the impediment would most probably be still more 
injurious. I have therefore dilated on the peculiarity of my position more 
frequently than may seem necessary ; and I trust that I shall not again trouble 
your Lordship on this lopi(i. 

[The anticipations shadowed forth in the preceding despatch were soon ful- 
filled. Sir Charles Metcalfe said truly that “the chief difficulty of his position 
was to act according to his sense of what was right without breaking with his 
Council.” In a preceding despatch he had spoken of the requirements of his 
Council, and the impossibility of submitting to them consistently with the duty 
that he owed to the Imperial Government. ” I am required,” he said, “to give 
myself up entirely to the Council; to submit absolutely to their dictation; to 
have no judgment of my own ; to bestow the patronage of the Government 
exclusively on their partisans; to proscribe their opponents; and to make some 
public and unequivocal declaration of my adhesion to these conditions, including 
the complete nullification of her Majesty’s Government.” But he was not dis- 
posed to purchase peace on such terms as these. As the autumn advanced, the 
prospect of a rupture with the Executive Council seemed more and more immi- 
nent: “At the end of November the crisis came. The question which precipitated 
it at last was a question of patronage. Metcalfe had appointed to his personal 
Staff a French-Canadian officer who was distasteful to Mr. Lafontaine. The 
appointment was intended to conciliate the French-Canadian community, but 
it offended their chief. The leaders of both parlies in the Council then waited 
on the Governor-General, intent on advancing the pretensions of the Executive. 
I hey demanded that the Governor-General should make no appointment without 
the sanction of his Ministers. During two long sittings, on the 24th and 25th of 
November, Baldwin and LafonUine pressed their demands with energy and 
resolution ; but Metcalfe, in his own placid way, was equally energetic and reso- 
i*Jte. ... On the 26th of November, all the members of the Council, with the 
exception of Mr. Daly, finding that they could not shake the firmness of the 
Governor-General, resigned their offices, and prepared to justify their conduct 
to Parliament and the colony at large.”] 
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CXLIII 

EARL GREY TO LIEUTENANT-GOVERNOR SIR JOHN HARVEY, K.C.BJ 
[Trans.: Imperial Blue Books relaling to Canada, 1844-8, vol. xv.] 

Extracts from a Despatch from Earl Grey to Lieutenant-Governor Sir John 

Harvey, K.G.B., dated — 

Downing Street, 3 November, 1846. 
I have received your Despatch of the 15th September, marked “Private and 
Confldential," in which you communicate to me your views upon the state of 
affairs which you have found on arriving in Nova Scotia. 

Circumstances prevented me from answering your Despatch, as you wished 
me to have done, by the packet which left England on the 3d instant ; but the 
interval which has since elapsed has enabled me to devote more time to the 
consideration of the questions which you have brought under my notice than 
the brief space between the arrival and the departure of the North American 
packet would have allowed me to do. 

I perceive, from your representation of the position of affairs in Nova Scotia, 
that there are questions to be determined in respect to the government of that 
province of no ordinary dilliculty, and that it is of the utmost importance that 
the first measures of your administration should be preceded by the most careful 
deliberation. The knowledge which 1 possess of the local politics of Nova Scotia 
is at present too limited to enable me, with confidence in my own judgment, to 
give you any positive and detailed directions as to the course which circumstances 
may require you to adopt in the present conjuncture ; but though it is out of niy 
power to give you such instructions, there are certain general principles whicii 
ought, as I conceive, to govern your conduct in this and in similar cases; ami 
which, as they admit of being stated, ought, 1 think, to be communicated to you 
for your guidance. 

I shall advert first to the important topic of the coin|)osition of the Legislative 
Council. In making appointments to this body, it ought undoubtedly to be the 
object of the administrator of the Government so to compose it as to make il 
fairly represent the opinion of I he majority of the intelligent members of the 
community; but supposing the selection of the present members to have been 
ill-advised, and that the Council in consequence is not in harmony with public 
opinion, the question arises, what is then the proper course to be adopted? Under 
such circumstances there are two considerations to which il is necessary to advert. 
First, that it is impossible to allow the Legislative Council to obstruct fier- 
manently the passing of measures called for by public opinion, and sent up by 
the popular branch of the Legislature. Secondly, that it is a serious evil to be 
compelled to make an addition to the members of this body for the purfiose 
of changing the character of the majority; since each such addition creates both 
a precedent and a necessity for a similar and perhaps larger addition whenever 
a change in public feeling gives the ascendancy to a new party in the assembly. 
It is difficult to reconcile these almost conflicting considerations, but this, in my 
opinion, may be attempted with the greatest hopes of success, by adopting as 
a rule that an addition is not to be made to the Legislative Council with a view 
to changing the character of the majority, except under circumstances of clear 
and obvious necessity. An anticipation that public business will be impeded 
because there is a majority in the Legislative Council attached to the political 
party which has not the confidence of the colony is insufficient to justify the 
appointment of additional members. Practical inconvenience must have actually 
arisen, and to a serious extent, before resort can with propriety be had to any 
measure for increasing the number of the Council. If that body be found obstruct- 
ing pertinaciously the progress of public business, and the passing of laws which 
public opinion demands, an addition to it would then be felt to be a just and 
necessary measure, and would not excite the same indignation, on the part 
even of those against whom it might be directed, as would be the case if adopted 
on lighter grounds; while the probability is that the members of the Legislative 
Council, knowing that if it should become necessary this measure must ultimately 

^ This and the dispatch which follows contain the scheme of *full reqionsible government* os worked 
out in Nova Scotia by the lieutenant-governor, sir John Harvey, and in Canada by lord Elgin. 
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be resorted to, will shrink from creating the necessity by obstinately opposing 
themselves to the real opinion of the^ intelligent classes of the community. 

I come now to the second question which you have submitted to me in your 
Despatch, namely, the propriety of dissolving the present House of Assembly. 

I am of opinion that under all the circumstances of the case, the best course 
for you to adopt is to call ui)on the members of your present Executive Council 
to propose to you the names of the gentlemen whom they would recommend to 
supply the vacancies, which I understand to exist, in the present Board. If they 
should be successful in submitting to you an arrangement to which no valid 
objection arises, you will of course continue to carry on the government through 
them, so long as it may be possible to do so satisfactorily, and as they possess 
the necessary support from the Legislature. Should the present Council fail in 
proposing to you an arrangement which it would be proper for you to accept, 
it would then be your natural course, in conformity with the practice in analogous 
cases in this country, to apply to the opposite party, and should you be able, 
through their assistance, to form a satisfactory Council, there will be no impro- 
priety in dissolving the Assembly upon their advice ; such a measure, under those 
circumstances, being the only mode of escaping from the difficulty which would 
otherwise exist of carrying on the government of the province upon the principles 
of the constitution. 

The object with which I recommend to you this course, is that of making it 
apparent that any transfer which may take place of political power from the 
hands of one party in the province to those of another is the result not of an act 
of yours but of the wishes of the people themselves, as shown by the difficulty 
experienced by the retiring party in carrying on the government of the province 
according to the forms of the constitution. To this I attach great importance ; 
1 have therefore to instruct you to abstain from changing your Executive Council 
until it shall become perfectly clear that they are unable, with such fair support 
from yourself as they have a right to expect, to carry on the government of the 
province satisfactorily, and command the confidence of the Legislature. 

Of whatsoever party your Council may be composed, it will be your duty to 
act strictly upon the principle you have yourself laid down in the memorandum 
delivered to the gentleman with whom you have communicated, that, namely, 
“of not identifying yourself with any one party,’’ but instead of this, “making 
yourself both a mediator and a moderator between the influential of all parties.” 
In giving, therefore, all fair and proper support to your Council for the time being, 
you will carefully avoid any acts which can possibly be supposed to imply the 
slightest personal objection to their opponents, and also refuse to assent to any 
measures which may be proposed to you by your Council, which may appear to 
you to involve an improper exercise of the authority of the Crown for party 
rather than for public objects. In exercising, however, this power of refusing 
to sanction measures which may be submitted to you by your council, you must 
recollect that this power of opposing a check upon extreme measures proposed 
by the party for the time in the government, depends entirely for its efficacy 
upon its being used sparingly, and with the greatest possible discretion. A refusal 
to accept advice tendered to you by your council is a legitimate ground for its 
members to tender to you their resignation, a course they would doubtless adopt 
should they feel that the subject on which a difference had arisen between you 
and themselves was one upon which public opinion would be in their favour. 
Should it prove to be so, concession to their views must, sooner or later, become 
inevitable, since it cannot be too distinctly acknowledged that it is neither possible 
nor desirable to carry on the government of any of the British provinces in North 
America in opposition to the opinion of the inhabitants. 

Clearly understanding, therefore, that refusing to accede to the advice of 
your council for the time being upon a point on whicli they consider it their duty 
to insist, must lead to the question at issue being brought ultimately under the 
decision of public opinion, you will carefully avoid allowing any matter not of 
Very grave concern, or upon which you cannot reasonably calculate upon being 
in the end supported by that opinion, to be made the subject of such a difference. 
And if, unfortunately, such a difference should arise, you will take equal care 
that its cause and the grounds of your own decision are made clearly to appear 
in written documents capable of being publicly quoted. 
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The adoption of this principle of action by no means involves the necessity 
of a blind obedience to the wishes and opinions of the members of your Council • 
on the contrary. I have no doubt that if they see clearly that your conduct is 
guided, not by personal favour to any particular men or party, but by a sincere 
desire to promote the public good, your objections to any measures proposed 
will have great weight with the Council, or should they prove unreasonable, with 
the Assembly, or, in last resort, with the public. 

Such are the general principles upon which the constitutions granted to the 
North American colonies render it necessary that their government should be 
conducted. It is, however, I am well aware, far easier to lay down these general 
principles than to determine in any particular case what is that line of conduct 
which an adherence to them should prescribe. In this your own judgment and 
a careful consideration of the circumstances in which you are placed must be 
your guide; and I have only, in conclusion to assure you that Her Majesty will 
always be anxious to put the most favourable construction upon your conduct 
in the discharge of the arduous duties imposed upon you by the high situation 
you hold in Her service. 


CXLIV 

EARL GREY TO LIEUT.-GOVERNOR SIR JOHN HARVEY, K.G.B. 

[Trans.: Imperial Blue Books rclaling lo Canada^ 1844-8, vol. xv.] 

Downing Street, 31 Marche 1847. 
Sir, 

1 have already acknowledged the receipt of your Despatch of the 2d I’ebruary, 
enclosing two letters to yourself from your Executive Council, and I now propose 
to communicate the conclusions at which I have arrived after that attentive 
consideration wdiich I have fell due, as well to the intrinsic merits of the views 
stated by your advisers, as to the respectable source from which the statcinent 
emanates. 

In doing so, it will be convenient that 1 should at the same time advert to 
the corresfKuidence wdiich, soon after your assumption of the government of 
Nova Scotia, you had with Mr. Howe and his friends. 

Upon a careful comparison of these very able i>apers, in which the members 
of your Council and their political opponents have stated their respective views 
as to the manner in which the Executive (iovernment of Nova Scotia ought to 
be conducted, I am led to the conclusion that there is not in reality so wide a 
difference of principle betw'cen the conflicting parlies as w^ould at first sight 
appear to exist, and that it may not be impossible to chalk out a system of 
administration to be hereafter adopted, to which, without the slightest sacrifico 
of consistency, both might assent. 

On the one hand, I find that the members of your Council declare that they 
“ desire in no degree to weaken the responsibility of the Provincial Government 
to the Legislature,” and I gather from the general tenor of their papers of the 
28th and 30th of January, that they arc aware that, in the present state of 
affairs, and of public opinion in Nova Scotia, it is necessary that the Governor 
of the province should, in administrating its affairs, have the advice and assis- 
tance of those who can command the confidence of the Legislature, and more 
especially of that branch of the Legislature which directly represents the people. 

On the other hand, I can hardly doubt that the gentlemen of the opposite 
party who have insisted so strongly upon the necessity of what is termed “re- 
sponsible government,” would admit the justice and importance of many of 
the arguments which have been used, in order to show the danger and incon- 
venience of making the general tenure of offices in the colonial service to depend 
upon the fluctuations of political contests in the Assembly. I am the more 
convinced that the gentlemen of the opposition will recognize the force of these 
arguments, because 1 observe in the various papers in which they have stated 
their views, frequent references, either direct or implied, to the practice of this 
country, as that which affords the best model for imitation in laying down rules 
as to the manner in which the government of Nova Scotia should be carried on. 
Now there is scarcely any part of the system of government in this country which 
I consider of greater value than that, which though not enforced by any written 
law, but deriving its authority from usage and public opinion, makes the tenure 
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of the great majority of oflicers in the public service to depend upon good 
behaviour. Although with the exception of those who hold the higher judicial 
situations, or situations in which judicial independence has been considered to 
be necessary, the whole body of public servants in the United Kingdom hold 
their offices technically during the pleasure of the Crown, in practice all but the 
very small proportion of offices which are distinguished as political, are held 
independently of party changes, nor are those who have once been appointed to 
them ever in point of fact removed, except in consequence of very obvious 
niisconduct or unfitness. Thus, in fact, though the legal tenure, “during good 
behaviour,” is rare, tenure during good behaviour, in the popular sense of the 
term, may be said to be the general rule of our public service. 

The exception is in the case of those high public servants whom it is necessary 
to invest with such discretion as really to leave in their hands the whole direction 
of the policy of the empire in all its various departments. Such power must, 
with a representative government, be subject to constant control by Parliament, 
and is therefore administered only by such persons as from time to time enjoy 
the confidence of Parliament as well as of the Crown. These heads of departments, 
or Ministers, together with their immediate subordinates who are required to 
represent or support them in Parliament, are almost invariably members of one 
or other House, and hold their offices only as long as they enjoy the confidence 
of Parliament. 

Though it is not without some inconveniences, I regard this system as possess- 
ing upon the whole very great advantages. We owe to it that the public servants 
of this country, as a body, arc remarkable for their experience and knowledge 
of public affairs, and honourably distinguished by the zeal and integrity with 
which they discharge their duties, without reference to party feeling; we owe 
to it also, that as the transfer of power from one party in the State to another 
ii: followed by no change in the holders of any but a few of the highest offices, 
political animosities are not in general carried to the same height, and do not 
so deeply agitate the whole frame of society as in those countries in which a 
different practice prevails. The system with regard to the tenure of office which 
has been found to work so well here, seems w^ell worthy of imitation in the 
British American Colonies, and the small population and limited revenue of Nova 
Scotia, as well as the general occupation and social state of the community, are, 
in my opinion, additional reasons for abstaining, so far as regards that province, 
from going further than can be avoided, without giving up the principle of 
executive responsibility, in making the tenure of offices in the public service 
dependent upon the result of party contests. In order to keep the Executive 
Government in harmony with the Legislature, it is doubtless necessary that the 
direction of the internal policy of the colony should be entrusted to those who 
enjoy the confidence of the Provincial Parliament, but it is of great moment not 
to carry the practice of changing public officers further than is absolutely 
necessary for the attainment of that end, lest the administration of public affairs 
should be deranged by increasing the bitterness of party spirit, and subjecting 
the whole machinery of Government to perpetual change and uncertainty. 

In the practical application of these views, there will, I am aware, be room for 
considerable difference of opinion. 

In this, as in all questions of classification, varying circumstances and the 
various view's taken by different men, wdll give rise to discussions and occasional 
alterations with respect to particular offices. Your acquaintance wdth what has 
passed, and is passing in the mother country, will suggest to you instances in 
which the question has been raised, whether a particular olfice should or should 
not be a Parliamentary office; and some in which different offices have been 
deliberately removed from the one into the other class. 

The question how many of the public officers in Nova Scotia ought to be 
regarded as political, is one to be determined on the general principles I 
before laid down, and with reference to various considerations arising from the 
peculiar exigencies of the public service, and the finances and social state of the 
colony. The practical end of responsible government would be satisfied by the 
removability of a single public officer, provided that through him public opinion 
could inffuence the general administration of affairs. Without quite assenting to 
the too modest estimate which your present Council have given of the resources 
of the province, I admit that the smallness of the community, its want of wealth, 
and the comparative deficiency of a class possessing leisure and independent 

Kk 
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incomes, preclude it from, at present, enjoying a very perfect division of public 
employments. Small and poor communities must be content to have their work 
cheaply and somewhat roughly done. Of the present members of your Council, 
the Attorney-General and Provincial Secretary, to whom the Solicitor-Generai 
should perhaps be added, appear to me sufficient to constitute the responsible 
advisers of the Governor. The holders of these offices should henceforth regard 
them as held on a political tenure. And, with a view to that end, the Provincial 
Secretary should be prepared, in the events of any change, to disconnect from his 
office that of the clerkship of the Council, which seems to be one that should on 
every Account be held on a more permanent tenure. 

It is possible that in the event of any change being rendered necessary by ttie 
course of events in the Provincial Parliament, the party succeeding to power 
might insist on increasing this number of political offices, by adding to the list 
of those to be so regarded. In case such a question should arise, 1 must leave it 
to your discretion, on a view of various local and temporary circumstances, which 
1 am unable at present to appreciate, to form your own decision with respect 
to any such demand. I should feel no objection to somewhat increasing the num- 
ber of political offices (for instance, by appointing a financial secretary and a 
responsible chief of the department of public lands and works), should the 
expense of doing so, without injustice to those now in the public service, be found 
to be not more than the colonial revenue would conveniently bear. But I rely 
on your using your influence to resist that disposition, which a party succeeding 
to power often exhibits, to throw open the various oflices of emolument to their 
friends, without sufficient regard to the mischiefs thereby permanently entailed 
on the public service. And it is but due to what I have seen of the conduct of 
the principal advocates of responsible government in Nova Scotia, to express 
my reliance on their public spirit and sober estimate of their country’s position 
and interests, as the most effectual safeguard against any abuse of power. 

There is another safeguard which, even with the less considerate members of 
any party, you will, I think, find sufficient to protect the public interests against 
any great disposition unnecessarily to place oflices hitherto held on what has 
practically been a tenure of good behaviour, on one of a more precarious nature. 
However desirous the people of Nova Scotia may be to establish the principle 
of responsible government, they would 1 feel assured, shrink from effecting any 
reform, however just or necessary, at the cost of injustice to individuals. Now, 
when individuals have engaged in the public ser\dce under a belief, sanctioned 
by custom, that they obtained a tenure of their offices during good behaviour, 
it would be most unjust to change that tenure to one of dependence on a parlia- 
mentary majority, without ensuring them a provision that would make up for 
the loss of official income. I think that the consideration that the grasping at 
any particular office would necessitate the provision of an adequate pension for 
its occupant, will be a salutary check on any disposition to carry party govern- 
ment beyond its just limits. 

This condition must be applied to the removal of those public officers who 
now have seats in your Executive Council, unless where they have clearly 
accepted office on an understanding to the contrary effect. 1 cannot suppose 
that the necessity of providing the requisite pensions will be deemed by the 
Assembly an unreasonable accompaniment of the establishment of parliamentary 
government. And hereafter I think it would be proper to recognise as an in- 
variable rule, that no person should without such provision be deprived of any 
office (except upon the ground of unfitness or misconduct), unless he had accepted 
it on the distinct understanding that it was to be held virtually, as well as nomi- 
nally, during pleasure. 

1 entertain a strong conviction that the adoption of such a rule will be found 
conducive not only to the interests of the holders of offices, but also to those 
of the public, and to a true economy of the public money. As I have already 
observed, it is impossible to expect that men of superior capacity will devote 
themselves to the public service unless they are assured that their employment 
will be permanent, or are offered emoluments so large as to make up for the 
uncertainty of the tenure by which they are enjoy^. If the emoluments of 
public employment are small, and its tenure at the same time uncertain, a strong 
temptation is given to the holders to endeavour to make up for these disadvan- 
tages by irregular gains, and thus to give rise to practices equally injurious to the 
community in a pecuniary and in a moral point of view. 
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You will observe that, in the preceding observations, I have assumed that those 
only of the public sei^ants, who are to be regarded as removable on losing the 
confidence of the Legislature, are to be members of the Executive Council. This 
I consider to follow from the principles I have laid down. Those public servants, 
who hold their offices permanently, must upon that very ground be regarded 
as subordinate, and ought not to be members of either house of the Legislature, 
by which they would necessarily be more or less mixed up in party struggles; 
and, on the other hand, those who arc to have the general direction of affairs 
exercise that function by virtue of their responsibility to the Legislature, which 
implies their being removable from office, and also that they should be members 
either of the Assembly or of the Legislative Council. But this general direction 
of affairs, and the control of all subordinate officers, it is the duty of the Governor 
to exercise through the Executive Council ; hence the seats in that Council must 
be considered as in the nature of political offices, and if held in connexion with 
other offices must give to these also a political character. This, however, leads 
me to observe, that if only two or three of the principal offices are to be regarded 
as political, it may very probably be advisable to assign salaries to two or three 
of the Executive Councillors as such. The Executive Council has duties of a very 
important character to fjcrform ; those duties, and the defects in the manner in 
which they had then generally been discharged 1 find thus described in a con- 
fidential despatch which the late Lord Sydenham, then Mr. P. Thomson, ad- 
dressed to Lord J. Russell, from Halifax, in the year 1840: — 

“ The functions of the Executive Council, on the other hand are, it is perfectly 
“ clear, of a totally different character. They are a body upon whom the Governor 
“ must be able to call at any or at all times for advice ; with whom he can consult 
“upon the measures to be submitted to the Legislature, and in whom he may 
“find instruments, within its walls, to introduce such amendments in the laws 
“as he may think necessary, or to defend his acts and his policy. It is obvious, 
“ therefore," that those who compose this body must be persons whose constant 
“ attendance on the Governor can be secured ; principally, therefore, officers of 
“the Government itself; but, when it may be expedient to introduce others, 
“ men holding seats in one or other House, taking a leading part in political life, 

“and above all exercising influence over the Assembly.” 

****** 

“The last, and, in my opinion, by far the most serious defect in the Govern- 
“ment, is the utter absence of power in the Executive, and its total want of 
“ energy to attempt to occupy the attention of the country upon real improve- 
“ inents, or to lead the Legislature in the preparation and adoption of measures 
“ for the benefit of the colony. It does not appear to have occurred to any one 
“that it is one of the first duties of tfie Government to suggest improvements 
“where they are wanted. That the constitution having placed the power of 
“legislation in the hands of an Assembly and a Council, it is only by acting 
“ through these bodies that this duty can be performed, and that if these proper 
“and legitimate functions of Government are neglected, the necessary result 
“must be, not only that the improvements which the people have a right to 
“ expect will be neglected, and the prosperity of the country checked, but that 
“the popular branch of the Legislature will misuse its power, and the popular 
“mind be easily led into excitement, upon mere abstract theories of government, 
“ to which their attention is directed as the remedy for the uneasiness they feel.” 

In this view of the proper functions of the Executive Council I entirely concur ; 
hut I greatly doubt whether they could be adequately discharged by a Council 
composed of only two or three persons holding offices in the public service, and 
of gentlemen serving gratuitously. It is hardly possible to expect that those so 
serving should devote any* large portion of their time to their public duties, and 
it therefore appears to me highly desirable that salaries should be assigned to at 
least one or two seats in the Executive Council. 

On such terms as these, which 1 have thus detailed, it appears to me that the 
peculiar circumstances of Nova Scotia present no insuperable obstacle to the 
immediate adoption of that system of parliamentary government which has long 
prevailed in the mother country, and which seems to be a necessary part of repre- 
sentative institutions in a certain stage of their progress. 

I have thought it duo to you to enter thus fully into the practical difficulties 
to be encountered in giving effect to those general principles which, in my despatch 
of the 3d of November, I laid down for your guidance in the selection of your 

Kk2 
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responsible advisers. I am in hopes that the present despatch will leave you in 
no doubt as to the course to be pursued by you in the event of any changes of 
which you may anticipate the contingency. I owed it to you to make myself 
clearly understood on this point; and I trust that what I have now said^ will 
be regarded by your Council as amounting to such a declaration of my views as 
was requested by them in their letter of the 30th January. 

1 have, etc., 

(Signed) Grey. 


CXLV 

ELGIN TO EARL GREY, JULY 13, 1847 i 

[Trans.: Elgin-Grey Correspondence (Canadian Archives).] 

Several causes co-operate together to give to personal and party interests the 
overweening importance which attaches to them in the estimation of local 
politicians. Tliere are no real grievances here to stir the depths of the poi)ular 
mind. We are a comfortable people, with plenty to eat and drink, no privik'gcd 
classes to excite envy, or taxes to produce irritation. It were ungrateful to view 
these blessings with regret, and yet I believe that they account in some measure 
for the selfishness of public men and their indifference to the higher aims of states- 
manship. 

The comparatively small number of members of which the popular bodies 
who determine the fate of provincial administrations consist, is also, I am 
inclined to think, unfavourable to the existence of a high order of principle and 
feeling among ohicial personages. A majority of ten in an assembly of seventy 
may probably be, according to Cocker, equivalent to a majority of 10f> in an 
assembly of 700. In practice, however, it is far otherwise. The defection of two 
or three individuals from the majority of ten puts the administration in jjeril. 
Thence the perpetual patchw'ork and trailicking to secure this vote and that, 
which (not to mention other evils) so engrosses the time and thoughts of ministers, 
that they have not leisure for matters of greater moment. It must also be remem- 
bered that it is only of late that the f)opular assemblies in this part of the world 
have acquired the right of determining who shall govern them — of insisting, as 
we phrase it, that the administration of affairs shall be conducted by persons 
enjoying their confidence. It is not wonderful that a privilege of this kind should 
be exercised at first with some degree of recklessness, and that, while no great 
principles of policy are at stake, methods of a more questionable character for 
winning and retaining the confidence of these arbiters of destiny should l)e 
resorted to. My course in these circumstances, is, I think, clear and plain. It 
may be somewhat difiicult to follow occasionally, but 1 feel no doubt as to the 
direction in which it lies. I give to my ministers all constitutional support, 
frankly and without reserv e, and the benefit of the best advice that I can afford 
them in their difficulties. In return for this, I expect that they will, in so far as 
it is possible for them to do so, carry out my views for the maintenance of the 
connexion with Great Britain and the advancement of the interests of the 
province. On this tacit understanding we have acted together harmoniously 
up to this time, although I have never concealed from them that I intended to 
do nothing which may prevent me from working cordially with their opponents, 
if they are forced upon me. That ministries and oi)positions should occasionally 
change places, is of the very essence of our constitutional system, and it is pro- 
bably the most conservative element which it contains. By subjecting all sections 
of politicians in their turn to olTicial responsibilities, it obliges heated partisans 
to place some restraint on passion, and to confine within the bounds of decency 
the patriotic zeal with which, when out of place, they are wont to be animated. 
In order, however, to secure these advantages, it is indispensable that the head 
of the Government should show that he has confidence in the loyalty of all the 
influential parties with which he has to deal, and that he should have no persona 
antipathies to prevent him from acting with leading men. ... 

I feel very strongly that a Governor-General, by acting upon these views wit 
tact and firmness, may hope to establish a moral influence in the province whic 

» For Elgin’s rule in Canada, sec Wrong, Lord Elgin (London, 1905) ; Kennedy, Elgin (Oxford, 1929) ; 
Morison, Elgin (London, 1928). 
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will go far to compensate for the loss of power consequent on the surrender of 
patronage to an executive responsible to the local Parliament. Until, however, 
the functions of his ofTice, under our amended colonial constitution, are more 
clearly defined — until that middle term which shall reconcile the faithful dis- 
charge of his responsibility to the Imperial Government and the province with 
the maintenance of the quasi-monarchical relation in which he now stands 
towards the community over which he presides, be discovered and agreed upon, 
he must be content to tread along a path which is somewhat narrow and slippery, 
and to find that incessant watchfulness and some dexterity are requisite to pre- 
vent him from falling, on the one side into the nianl of mock sovereignty, or 
on the other into the dirt and confusion of local factions. 


CXLVI 

ELGIN TO LADY ELGlN,i 1847 

[Trans. : T. Walrond, Lellers and Journals of Lord Elgin, 2nd ed. London, 1873.] 

1 still adhere to my opinion that the real and effectual vindication of Lord 
Durham’s memory and proceedings will be the success of a Governor-General of 
Canada who works out his views of government fairly. Depend upon it, if this 
country is governed for a few years satisfactorily. Lord Durham’s reputation as 
a statesman will be raised beyond the reach of cavil. I do not indeed know 
whether 1 am to be the instrument to carry out this work, or be destined, like 
others, who have gone before me, to break down in the attempt ; but I am still 
of opinion that the thing may be done, though it requires some good-fortune and 
some qualities not of tlie lowest order. I find on my arrival here a very weak 
Government, almost as much abused by their friends as by their foes, no civil or 
private secretary, and an immense quantity of arrears of business. It is possible, 
therefore, that I may not be able to bear up against the difficulties of my situa- 
tion, and that it may remain for some one else to effect that object, which many 
reasons would render me so desirous to achieve. 


cxLvn 

ELGIN TO EARL GREY 

[Trans. : Imperial Blue Books relating lo Canada^ vol. xv.] 

Government House, Montreal, 
April 30, 1849. 

My Lord, 

I regret lo state that rioting, attended with some consequences much to be 
regretted, though happily with no injury to life, or, except in one instance, to 
person, has taken place in the city of Montreal during the last few days. I hasten 
to furnish your Lordship with an account of what has actually occurred, lest 
you should be misled by exaggerated reports conveyed through the United States. 

2. In consequence of the unexpected arrival of vessels with merchandize at 
the Port of Quebec, it became necessary for me to proceed, on a short notice, to 
Parliament, on Wednesday last, in order to give the Royal Assent to a Customs 
Bill which had that day passed the Legislative Council ; and I considered that, 
as this necessity had arisen, it would not be expedient to keep the public mind in 
suspense by omitting to dispose, at the same time, of the other Acts in which 
the two branches of the local Parliament had at an earlier period of the session 
concurred, and which still awaited my decision. Among these was the Act to 
provide for the indemnification of parties in Lower Canada whose property was 
destroyed during the Rebellion in 1837 and 1838, with respect to which, as your 
Lordship is aware, much excitement has unhappily been stirred. 

3. I herewith enclose, for your Lordship’s perusal, a printed copy of the Act 
in question, and I shall not fail by the first mail to furnish you with full informa- 
tion respecting its character and objects, the circumstances which led to its 
introduction, and the grounds on which I resolved, after much reflection, to 
sanction it. No money can be paid under it as indemnity for a considerable 

^ Daughter of lord Durham. 
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period, so that Her Majesty’s power of disallowance can be exercised with effect, 
should Her Majesty be so advised, notwithstanding the course which 1 have taken! 
As I am writing this Despatch in haste, with a view to its transmission by way 
of New York, I shall conflne myself for the present to a statement of the proceed- 
ings by which the peace of the city has been disturbed. 

4. In order, however, to render this narrative intelligible, I must premise 
that for some time past the House of Assembly, as at present constituted, has 
been the object of bitter denunciation, and not unfrequently of reckless menace 
on the part of a certain portion of the press of the province, and more especially 
of that of Montreal. Your Lordship will probably recollect that the body in 
question is the product of a general election which took place about 18 months 
ago, under the auspices of the political party now in opposition, and after a 
dissolution, to which I had recourse on their advice, for the purpose of strengthen- 
ing them in their position as a Government. The result of this measure was in 
the last degree unfavourable to those who had recommended it ; not, however, 
so much so in Lower Canada, where the complexion of the representation was 
little affected by the dissolution, as in the Upper Province, where several con- 
stituencies, among which were some of the most populous, rejected conserve tiv(^ 
in favour of liberal candidates. On a question of confldence raised at the com- 
mencement of the session, immediately after the general election, the Administra- 
tion was defeated by a majority of more than two to one, and a change of Govern- 
ment, as a matter of course, ensued. 

5. This alteration in the political complexion of the Assembly, and the clian^'e 
of Government consequent upon it, were therefore clearly and distinctly traceabh; 
to a revulsion of sentiment in the British constituencies of Upper Canada. In 
Lower Canada nothing had occurred to account for either. This circumstance 
has, however, failed to secure for the decisions of the popular representative body 
either forbearance or respect from a certain section of those who profess to be 
emphatically the supporters of British interests. To denounce the Parliament as 
French in its composition, and the Government as subject to French influences, 
has been their constant object, and the wildest doctrines have been broached 
with respect to the right which belongs to a British minority of redressing by 
violence any indignity to which it may be subjected from such a source. 1 have 
now before me an article that appeared in one of the principal English news- 
papers of Montreal at a very early period of the session, of which 1 transcribe 
the concluding paragraph, as illustrative of the temper and language in which, 
even at that time, and before the public mind had been excited by the discussion 
of the Rebellion Losses Bill, a portion of the press ventured to criticise the pro- 
ceedings of the local Parliament. The article treats of a measure affecting the 
townships, to which, I believe, no great objection was rai.sed in Parliament. It 
terminates, however, in the words — “We are very glad of it — the sooner the 
'cloven foot is made visible the better; the obvious intention of that majority, 
'composed of Frenchmen, aided by traitorous Britisli Canadians, is to force 
‘ French institutions still further upon the British minority in Lower Canada. 
'The intention is obvious, as we said, and we are glad that it is openly shown. 
‘We trust that the party of the Government will succeed in every one of 
‘ their obnoxious measures. When French tyranny becomes insupportable we 
'shall find our Cromwell. Sheflield, in the olden times, used to be famous for 
‘ it keen and well-tempered whittles ; well, they make bayonets there now, just 
‘as sharp and just as well-tempered. When we can stand tyranny no longer, 

‘ it will be seen whether good bayonets in Saxon hands will not be more than 
'a match for a mace and a majority.” 

6. To persons accustomed to the working of constitutional government m 
well-ordered communities, it may seem incredible that such language should be 
employed by the organs of any respectable party in reference to a body com- 
prising the freely-chosen representatives of a constituency, formed on a most 
popular basis ; but the cause of the anomaly is apparent enough to all who are 
acquainted with the history of Canada. For a series of years the popular repre- 
uentative body and the Executive, supported by the Legislative Council, were, 
in the Lower Province especially, in a condition of almost constant antagonism. 
To revile the one was the surest test of patriotism ; to denounce the other, or 
loyalty. In a society singularly democratic in its structure, where diversities or 
race supplied special elements of confusion, and where consequently it was mosi 
important that constituted authority should be respected, the moral influenc 
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of law and Government was enfeebled by the existence of perpetual strife between 
the powers that ought to have afforded to each other a mutual support. No 
state of affairs could be imagined less favourable to the extinction of national 
animosities, and to the firm establishment of the gentle and benignant control 
of those liberal institutions which it is England’s pride and privilege to bestow 
upon her children. 

7 . I am not without hope that a steady adherence to the principles of con- 
stitutional government, and the continuance of harmony between the co-ordinate 
branches of the Legislature, may lead in process of time to the correction of 
these evils; meanwhile, however, I must ascribe mainly to the cause which I 
have assigned the tone of arrogant defiance with which the resolutions, not of 
the Government only, but also of the Parliament are treated by parties who 
happen for the moment to be unable to make their views prevail with either, and 
the acts of violence to which this inflammatory language has in the present 
instance led. 

8. That many persons conscientiously disapprove of the measure respecting 
rebellion losses in Lower Canada which has been introduced by the Government, 
and which the local Parliament has passed by large majorities, and that in the 
minds of others it stirs national antipathies and recollections of former conflicts, 
which designing politicians seek to improve to their own selfish ends, cannot 
I fear, be doubted. It is therefore emphatically a measure which should have 
been approached with calmness and caution, by all at least who are not directly 
interested in the issue. Unfortunately, however, this has been by no means the 
case. Not only have appeals to passion of the most reckless description proceeded 
from the local press, but they have received encouragement from quarters from 
which they had little right to look for it. Passages such as the following, in which 
a London journal of influence treats of the British population as affected by the 
measure in question: — “They are tolerably able to take care of themselves, and 
“ we very much misconstrue the tone adopted by the English press and English 
“ public in the province if they do not find some means of resisting the heavy 
“ blow and great discouragement which is aimed at them,’’ are read with avidity, 
and construed to mean that sympathy will be extended from influential quarters 
at home to those who seek to annul the obnoxious decision of the local Legislature, 
whatever be the means to which they resort for the attainment of that end. 

9. The scenes by which the city of Montreal has been lately disgraced, are 
the natural fruits of an agitation of this character, operating on a people of 
excitable temper, who have been taught to believe that a race which they despise, 
and over which they have been wont to exercise dominion, has obtained through 
the operation of a constitutional system an authority which it could not otherwise 
have acquired. Hence, more especially, their vehement indignation against me 
personally, and the conviction, in many cases 1 doubt not perfectly sincere, 
that 1 have been guilty of a serious dereliction of duty because 1 have not, as 
my predecessors have often done before me, consented to place myself in the 
front of an agitation to counteract the policy of Parliament. The nature of the 
constitutional doctrines which practically obtain in this section of the community 
is curiously exemplified by the fact, that it is not the passage of the Bill by an 
overwhelming majority of the representatives of the people, or the acquiescence 
of the Council, but the consent of the Governor which furnishes the pretext for 
an exhibition of popular violence. 

10. When I left the House of Parliament after giving the Royal Assent to 
several Bills, to which I have referred, I was received with mingled cheers and 
hootings by a crowd by no means numerous which surrounded the entrance to 
the building. A small knot of individuals consisting, it has since been ascertained, 
of persons of a respectable class in society pelted the carriage with missiles which 
they must have brought with them for the purpose. Within an hour after this 
occurrence, a notice, of which 1 enclose a copy, issued from one of the newspaper 
offices, calling a meeting in the open air. At the meeting inflammatory speeches 
were made. On a sudden, whether under the effect of momentary excitement, 
or in pursuance of a plan arranged beforehand, the mob proceeded to the House 
of Parliament where the members were still sitting, and breaking the windows 
set fire to the building and burned it to the ground. By this wanton act public 
property of considerable value, including two excellent libraries, has been utterly 
destroyed. Having achieved their object the crowd dispersed, apparenUy satisiiea 
With what they had done. The members were permitted to retire unmolested. 



504 CONSTITUTIONAL DOCUMENTS OF CANADA [1841- 

and no resistance was oflered to the military who appeared on the ground after 
a brief interval, to restore order, and aid in extin^ishing the flames. During 
the two following days a good deal of excitement prevailed in the streets, and 
some further acts of incendiarism were perpetrated. Since then the military 
force has been increased, and the leaders of the disaffected party have shown 
a disposition to restrain their followers, and to direct their energies towards the 
more constitutional object of petitioning the Queen for my recall, and the dis- 
allowance of Uie obnoxious Bill. The proceedings of the House of Assembly 
will also tend to awe the turbulent. 1 trust therefore, that the peace of the 
city will not be again disturbed. The newspapers which 1 enclose contain full 
and 1 believe pretty accurate, accounts of all that has occurred since Wednesday 
last. 

11. The Ministiy are blamed for not having made adequate provision against 
these disasters ; that they by no means expected that the hostility to the Rebellion 
Losses Bill would have displayed itself in the outrages which have been per- 
petrated during the last few weeks is certain. Perhaps sulficicnt attention was 
not paid by them to the menaces of the opposition press. It must be udmitled, 
how^ever, that their position w'as one of considerable difficulty. The civil force 
of Montreal — a city containing about 50,000 inhabitants of different races, with 
secret societies and other agencies of mischief in constant activity — consists of 
two policemen under the authority of the Government, and seventy appointed 
by the Corporation. To oppose, therefore, effectual resistance to any considerable 
mob, recourse must be had in all cases either to the military or to a force of 
civilians enrolled for the occasion. Grave objections, however, presented them- 
selves in the present instance to the adoption of either of these courses until 
the disposition to tumult on the part of the populace unhappily manifested itself 
in overt acts. More especially was it of importance to avoid any measure which 
might have had a tendency to produce a collision between parties on a question 
on which their feelings were so strongly excited. The result of the course pursued 
is, that there has been no bloodshed, and, except in the case of some of the 
ministers themselves, no destruction of private property. 

12. The proceedings in the .Assembly have been important. I enclose the co])y 
of an address which has been voted to me by a majority of 36 to 16, expressive 
of abhorrence at the outrages which have taken place in the city of Montreal, of 
loyalty to the Queen, and approval of my just and impartial administration of 
the Government with my late as w'ell as my present advisers. Some of the opposi- 
tion approve of the course which 1 have taken with respect to the Rebellion 
Losses Bill, as appears from the speeches of Messrs. Wilson and Galt, of which 
reports are given in the newspapers which 1 enclose. Mr. Wilson is an influential 
member of the Upper Canada conserv^ative parly, and Mr. Galt's views are the 
more important, because he has been returned to Parliament only a few days 
ago by a Lower Canadian constituency wdiich comprises a large British popula- 
tion. Generally, however, as the amendments they have moved to the address 
show, they desire to avoid committing themselves on this f)oint. The votes 
against the Address may be thus classed: Sir A. M’Nab and his party; my late 
ministers and their party; and Mr. Papineau. The first acts with perfect con- 
sistency in voting as be has done on this question ; for he has always contended 
that government conducted on British principles is unsuited to Canada. The 
course of the second class is less intelligible; for, until the day on which they 
resigned their oillces into my hands, they uniformly expressed approval of the 
principles on which my conduct as Governor-General was guided: and these, 
as your Lordship well knows, have undergone no change with the change of 
administration. Mr. Papineau's vote conveys a useful lesson which will not, 

1 trust, be lost on persons who had been induced to believe that the persecution 
of which 1 am now the object is really attributable to my having shown undue 
lenity to those who were led by him into rebellion. 

13. I have now furnished your Lordship with as clear a statement of these 
important occurrences as I can give, and I can conclude by assuring you that 
the city is perfectly tranquil, and that there is no present likelihood of a renewal 
of disturbances. A few days will show what echo the proceedings of the violent 
party awaken in Upper Canada, and to what extent they are followed by reaction. 
Meanwhile it is my firm conviction that if this dictation be submitted to, the 
government of this province by constitutional means will be impossible, and that 
the struggle between overbearing minorities, backed by force, and majorities 
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resting on legality and established forms, wliich has so long proved the bane of 
Canada, driving capital from the province, and producing a state of chronic 
discontent, will be perpetuated. At the same time, I think that if I am unable 
to recover that position of dignifled neutrality between contending parties which 
it has been my unremitting study to maintain, and from which I would appear 
to have been for the moment driven — not, as I firmly believe, through any 
fault of my own, but by the unreasoning violence of faction — it may be a question 
with your Lordship whether it would not be for the interests of Her Majesty’s 
service that I should be removed from my high oiTlce to make way for one who 
should not indeed hold views at variance with mine with respect to the duties 
of a constitutional Governor, but who should have the advantage of being per- 
sonally unobnoxious to any section of Her Majesty’s subjects within the province. 

1 have, etc., 

Elgin and Kincardine. 


CXLVIII 

THE ANNEXATION MANIFESTO, 1849 ^ 

[Trans. : Egerton and Grant.] 

To the People of Canada, 

The number and magnitude of the evils that afflict our country, and the uni- 
versal and increasing depression of its material interests, call upon all persons 
animated by a sincere desire for its welfare to combine for the purpose of inquiry 
and preparation, with a view to the adoption of such remedies as a mature and 
dispassionate investigation may suggest. 

Belonging to all parties, origins, creeds, but yet agreed upon the advantage of 
co-operation for the performance of a common duty to ourselves and our country, 
growing out of a common necessity, we have consented, in view of a brighter 
and happier future, to merge in oblivion all past differences, of whatever charac- 
ter, or attributable to whatever source. In ai)pealing to our fellow colonists to 
unite with us in this our most needful duty, we solemnly conjure them, as they 
desire a successful issue and the welfare of their country, to enter upon the task, 
at this momentous crisis, in the same fraternal spirit. 

The reversal of the ancient policy of Great Britain, whereby she withdrew 
from the colonies their wonted protection in her markets, has produced the most 
disastrous effects upon Canada. In surveying the actual condition of the country, 
what but ruin or rapid decay meet the eye! Our provincial Government and 
civic corporations embarrassed ; our banking and other securities greatly depre- 
ciated ; our mercantile and agricultural interests alike unprosperous ; real estate 
scarcely saleable upon any terms; our unrivalled rivers, lakes, and canals, almost 
unused ; whilst commerce abandons our shores ; the circulating capital, amassed 
under a more favourable system, is dissipated, with none from any quarter to 
replace it! Thus, without available capital, unable to effect a loan with foreign 
states or with the mother country, although offering security greatly superior 
to that which readily obtains money both from the United Stales and Great 
Britain, when other than colonists are the applicants. Crippled, therefore, and 
checked in the full career of private and public enterprise, this possession of the 
British Grown — our country — stands before the world in humiliating contrast 
with its immediate neighbours, exhibiting every symptom of a nation fast sinking 
to decay. 

^ With superabundant water power, and cheap labour, especially in Lower 
Canada, we have yet no domestic manufactures; nor can the most sanguine, 
unless under altered circumstances, anticipate the home ^owth or advent from 
foreign parts, of either capital or enterprise, to embark in this great source of 
national wealth. Our institutions, unhappily, have not that impress of per- 
manence which can alone impart security and inspire confidence; and the 
Canadian market is too limited to tempt the foreign capitalist. 

Whilst the adjoining States are covered with a network of thriving railways, 
Canada possesses but three lines, which, together, scarcely exceed 50 miles in 
length, and the stock in two of which is held at a depreciation of from 50 to 80 per 
cent. — a fatal symptom of the torpor overspreading the land. 

‘ Fop the hiatopy and kindped documents, see AUin and Jones, AnnexatUnh Preferetaiol Trade and 
^proeUy (Toronto, 1911). 
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Our present form of provincial Government is cumbrous, and so expensive as 
to be ill suited to the circumstances of the country ; and the necessary reference 
it demands to a distant Government, imperfectly acquainted with Canadian 
affairs and somewhat indifferent to our interests, is anomalous and irksome. Yet, 
in the event of a rupture between two of the most powerful nations of the world, 
Canada would become the battle-field and the dufferer, however little her 
interests might be involved in the cause or the issue of the contest. 

The bitter animosities of political parties and factions in Canada, often leading 
to violence, and, upon one occasion, to civil war, seem not to have abated with 
time ; nor is there, at the present moment, any prospect of diminution or accom- 
modation. The aspect of parties becomes daily more threatening towards each 
other, and, under our existing institutions and relations, little hope is discernible 
of a peaceful and prosperous administration of our affairs, but difficulties will, 
to all appearance, accumulate until government becomes impracticable. In this 
view of our position, any course that may promise to efface existing party dis- 
tinctions and place entirely new issues before the people must be fraught with 
undeniable advantages. 

Among the statesmen of the mother country — among the sagacious observers 
of the neighbouring republic — in Canada — and in all British North America— 
amongst all classes, there is a strong prevailing conviction that a political revolu- 
tion in this country is at hand. Such forebodings cannot readily be dispelled, 
and they have, moreover, a tendency to realize the events to which they point. 
In the meanwhile, serious injury results to Canada from the effect of this anticipa- 
tion upon the more desirable class of settlers, who naturally prefer a country 
under fixed and permanent forms of government to one in a state of transition. 

Having thus adverted to some of the causes of our present evils, we would 
consider how far the remedies ordinarily proposed possess sound and rational 
inducements to justify their adoption: — 

1. **The revival of protection in the markets of the United Kingdom.*' 

This, if attainable in a sufficient degree, and guaranteed for a long period of 

years, would ameliorate the condition of many of our chief interests; but the 
policy of the empire forbids the anticipation. Besides, it would be but a partial 
remedy. The millions of the mother country demand cheap food ; and a second 
change from protection to free trade would complete that ruin which the first 
has done much to achieve. 

2. “ The protection of home manufactures." 

Although this might encourage the growth of a manufacturing interest in 
Canada, yet, without access to the United States market, there would not be 
a sufficient expansion of that interest, from the want of consumers, to work 
any result that could be admitted as a " remedy " for the numerous evils of which 
we complain. 

3. “A Federal Union of the British American Provinces." 

The advantages claimed for that arrangement are free trade between the 
different provinces, and a diminished government expenditure. The attainment 
of the latter object would be problematical, and the benefits anticipated from 
the former might be secured by legislation under our existing system. The 
markets of the sister provinces would not benefit our trade in timber, for they 
have a surplus of that article in their own forests ; and their demand for agri- 
cultural products would be too limited to absorb our means of supply. Nor 
could Canada expect any encouragement to her manufacturing industry from 
those quarters. A Federal Union, therefore, would be no remedy. 

4. "The independence of the British North American colonies as a Federal 
Republic." 

The consolidation of its new institutions from elements hitherto so discordant 
— the formation of treaties with foreign powers — the acquirement of a name and 
character among nations — ^would, we fear, prove an over-match for the strength 
of the new republic. And, having regard to the powerful confederacy of the 
States conterminous with itself, the needful military defences would be too 
costly to render independence a boon, whilst it would not, any more than a 
Federal Union, remove those obstacles which retard our material prosperity. 

5. “Reciprocal free trade with the United SUtes, as respects the products 
of the farm, the forest, and the mine." 

If obtained, this would yield but an instalment of the many advantages which 
might be otherwise secured. The free interchange of such products would not 
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introduce manufactures to our country. It would not give us the North American 
continent for our market. It would neither so amend our institutions as to 
confer stability nor ensure confldence in their permanence ; nor would it allay 
the violence of parties, or, in the slightest degree, remedy many of our prominent 
evils. 

6. Of all the remedies that have been suggested for the acknowledged and 
insufferable ills with which our country is amicted, there remains but one to be 
considered. It propounds a sweeping and important change in our political and 
social condition, involving considerations which demand our most serious 
examination. This remedy consists in a “ I^'riendly and peaceful separation from 
British connexion, and a union upon equitable terms with the great North 
American confederacy of sovereign States.” 

We would premise, that towards Great Britain we entertain none other than 
sentiments of kindness and respect. Without her consent we consider separation 
as neither practicable nor desirable. But the colonial policy of the parent state, 
the avowals of her leading statesmen, the public sentiments of the empire, 
present unmistakable and signiilcant indications of the appreciation of colonial 
connexion. That it is the resolve of England to invest us with the attributes, and 
compel us to assume the burdens of independence, is no longer problematical. 
The threatened withdrawal of her troops from other colonies — the continuance 
of her military protection to ourselves only on the condition that we shall defray 
the attendant expenditure, betoken intentions towards our country, against 
which it is weakness in us not to provide. An overruling conviction, then, of 
its necessity, and a high sense of the duty we owe to our country, a duty we can 
neither disregard nor postpone, impel us to the idea of separation ; and whatever 
negotiations may eventuate with Great Britain, a grateful liberality on the part 
of Canada should mark every proceeding. 

'fhe proposed Union would render Canada a field for American capital, into 
which it would enter as freely for the prosecution of public works and private 
enterprise as into any of the present States. It would equalize the value of real 
estate upon both sides of the boundary, thereby probably doubling at once the 
entire present value of property in Canada, whilst, by giving stability to our 
institutions and introducing prosperity, it would raise our public, corporate, 
and private credit. It would increase our commerce both with the United States 
and foreign countries, and would not necessarily diminish to any great extent 
our intercourse with Great Britain, into which our products would for the most 
part enter on the same terms as at present. It would render our rivers and canals 
the highway for the immigration to, and exports from, the West, to the incalcu- 
lable benefit of our country. It would also introduce manufactures into Canada 
as rapidly as they have been introduced into the Northern States; and to Lower 
Canada especially, where water privileges and labour are abundant and cheap, 
it would attract manufacturing capital, enhancing the value of property and 
agricultural produce, and giving remunerative employment to what is at present 
a comparatively non-producing population. Nor would the United States merely 
furnish the capital for our manufactures. They would also supply for them the 
most extensive market in the world, without the intervention of a Custom- 
House ollicer. Railways would forthwith be constructed by American capital as 
feeders for all the great lines now approaching our frontiers ; and railway enter- 
prise in general would doubtless be as activ'e and prosperous among us as among 
our neighbours. The value of our agricultural produce would be raised at once 
to a par with that of the United States, while agricultural implements and many 
of the necessaries of life, such as tea, coffee, and sugar, would be greatly reduced 
in price. 

The value of our timber would also be greatly enhanced by free access to 
the American market, where it bears a high price, but is subject to an onCTOus 
fiuty. At the same time there is every reason to believe that our ship-builders, 
as well at Quebec as on the Great Lakes, would find an unlimited market in all 
the ports of the American continent. It cannot be doubted that the shipping 
trade of the United States must greatly increase. It is equally manifest that, 
with them, the principal material in the construction of ships is rapidly diminish- 
ing, while we possess vast territories, covered with timber of excellent quality, 
which would be equally available as it is now, since under the free trade system 
our vessels would sell as well in England after annexation as before. 

The simple and economical State Government, in which direct responsibUity 
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to the people is a distinguishing feature, would be substituted for a system 
at once cumbrous and expensive. 

In place of war and the alarms of war with a neighbour, there would be peace 
and amity between this country and the United States. Disagreement between 
the United States and her chief* if not only, rival among nations would not make 
the soil of Canada the sanguinary arena for their disputes, as under our existing 
relations must necessarily be the case. That such is the unenviable condition of 
our state of dependence upon Great Britain is known to the whole world, and 
how far it may conduce to keep prudent capitalists from making investments in 
the country, or wealthy settlers from selecting a fore-doomed battle-field for 
the home of themselves and their children, it needs no reasoning on our part to 
elucidate. 

But other advantages than those having a bearing on our material interests 
may be foretold. It would change the ground of political contest between races 
and parties, allay and obliterate those irritations and conflicts of rancour and 
recrimination which have hitherto disfigured our social fabric. Already in antici- 
pation has its harmonious influence been felt — the harbinger may it be hoped of 
a lasting oblivion of dissensions among all classes, creeds, and parties in the 
country. Changing a subordinate for an independent condition, we would take 
our station among the nations of the earth. We have now no voice in the affairs 
of the Empire, nor do we share in its honours or emoluments. England is our 
parent State, with whom we have no equality, but towards whom we stand in 
the simple relation of obedience. But as citizens of the United States the public 
service of the nation would be ofien to us — a field for high and honourable dis- 
tinction on which we and our posterity might enter on terms of perfect equality. 

Nor would the amicable separation of Canada from Great Britain be fraught 
with advantages to us alone. The relief to the Parent State from the large 
expenditure now incurred in the military occupation of the country — t.he removal 
of the many causes of collision with the United States, which result from the 
contiguity of mutual territories so extensive, the benefit of the larger market 
which the increasing prosperity of C'.anada would create, are considerations 
which in the minds of many of her ablest statesmen, render our incorporation 
with the United States a desirable consummation. 

To the United States also the annexation of Canada presents many important 
inducements. The withdrawal from the borders of so powerful a nation, by 
whom in time of war the immense and growing commence of the lakes would be 
jeopardized, the ability to dis|)ense witli the costly but ineffectual revenue 
establishment over a frontier of many hundred miles, — the large accession to 
their income from our Customs, — the unrestricted use of the St. LawTcnce, tlie 
natural highway from the Western States to the ocean, — are objects for the 
attainment of wiiich the most substantial equivalents would undoubtedly be 
conceded. 

Fellow Colonists; — 

We have thus laid before you our views and convictions on a momentous 
question, involving a change which, though contemplated by many of us with 
varied feelings and emotions, we all believe to be inevitable — one which it is our 
duty to provide for and lawfully to promote. 

We address you without prejudice or partiality, — in the spirit of sincerity 
and truth, — in the interest of our common country, — and our single aim is its 
safety and welfare. If to your judgment and reason our object and aim be at 
this time deemed laudable and right, we ask an oblivion of past dissensions ; and 
from all, without distinction of origin, party or creed, that earnest and cordial 
co-operation in such lawful, prudent and judicious means as may best conduct 
us to our common destiny. 
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CXLIX 

ELGIN TO EARL GREY 
[Trans. : T. Walrond, op. cit.] 

Toronto, 
March 23, 1850. 

Lord John's speech ^ on the colonies seems to have been eminently successful 
at home. It is calculated, too, I think, to do good in the colonies; but for one 
sentence, the introduction of which I deeply implore — the sting in the tail. Alas 
for that sting in the tail! I much fear that when the liberal and enlightened 
sentiments, the enunciation of which by one so high in authority is so well calcu- 
lated to make the colonists sensible of the advantages which they derive 
from their connection with Great Britain, shall have passed away from their 
memories, there will not be wanting those who will remind them that, on this 
solemn occasion, the Prime Minister of England, amid the plaudits of a full 
senate, declared that he looked forward to the day when the tics which he was 
endeavouring to render so easy and mutually advantageous would be severed. 
And wherefore this foreboding? or, perhaps, I ought not to use the term fore- 
boding, for really to judge by the comments of the press on this declaration of 
Lord John’s, I should be led to imagine that the prospect of these sucking 
democracies, after they have drained their old mother’s life-blood, leaving her 
in the lurch, and setting up as rivals, just at the time when their increasing 
strength might render them a support instead of a burden, is one of the most 
cheering which has of late presented itself to the English imagination. But 
wherefore then this anticipation — if foreboding be not the correct term? Because 
Lord John and the people of England persist in assuming that the Colonial rela- 
tion is incompatible with maturity and full development. And is this really 
so incontestable a truth that it is a duty not only to hold but to proclaim it? 
Consider for a moment what is the effect of proclaiming it in our case. We have 
on this continent two great empires in presence, or rather, I should say, two 
great Imperial systems. In many respects there is much similarity between them, 
in so far as powers of self-government are concerned it is certain that our colonists 
in America have no reason to envy the citizens of any state in the Union. The 
forms differ, but it may be shown that practically the inhabitants of Canada 
have a greater power in controlling their own destiny than those of Michigan or 
New York, who must tolerate a tariff imposed by twenty other states, and pay 
the expenses of war undertaken for objects which they profess to abhor. And yet 
there is a difference between the two cases ; a difference, in my humble judgment, 
of sentiment rather than substance, wdiich renders the one a system of life and 
strength, and the other a system of death and decay. No matter how raw and 
rude a territory may be when it is admitted as a state into the Union of the 
United States, it is at once, by the popular belief, invested with all the dignity 
of manhood, and introduced into a system which, despite the combativeness of 
certain ardent spirits from the South, every American believes and maintains 
to be immortal. But how does the case stand with us? No matter how great 
the advance of a British colony in wealth and civili.sation ; no matter how 
absolute the powers of self-government conceded to it, it is still taught to believe 
that it is in a condition of pupilage from which it must pass before it can attain 
maturity. For one, I have never been able to comprehend why, elastic as our 
constitutional system is, we should not be able, now more especially when we 
have ceased to control the trade of our colonies, to render the links which bind 
them to the British Crown at least as lasting as those which unite the component 
parts of the Union. . . . One thing is, however, indispensable to the success of this 
or any other system of Colonial Government. You must renounce the habit of 
telling the Colonies that the Colonial is a provisional existence. You must allow 
them to believe that, without severing the bonds which unite them to Great 
Britain, they may attain the degree of perfection, and of social and political 
development, to which organised communities of free men have a right to aspire. 

Since I began this letter 1 have, I regret to say, confirmatory evidence of 

‘ On Februaiy 8, 1880, lord John RuBsell delivered a speech in the house of commons in which he 
anticipated colonial inde^ndence, and stated that in making the colonies tit for such an event England 
would *have the consolation of saying that [she had] contributed to the happiness of the world*. 
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the justice of the anticipations I had formed of the probable effect of Lord John's 
declaration. I enclose extracts from two newspapers, an annexationist, the 
Herald of Montreal, and a quasi annexationist, the Mirror of Toronto. You will 
note the use they make of it. I was more annoyed, however, I confess, by what 
occurred yesterday in Council. We had to determine whether or not to dismiss 
from his ofTices a gentleman who is both M.P.P., Q.C., and J.P., and who has 
issued a flaming manifesto in favour, not of annexation, but of an immediate 
declaration of independence as a step to it. 1 will not say anything of my own 
opinion oji the case, but it was generally contended by the members of the 
Board, that it would be impossible to maintain that persons who had declared 
their intention to throw off their allegiance to the Queen, with a view to annexa- 
tion, were unfit to retain ofllces granted during pleasure, if persons who make 
a similar declaration with a view to independence were to be differently dealt 
with. Baldwin had Lord John's speech in his hand; He is a man of singularly 
placid demeanour, but he has been seriously ill, so possibly his nerves are shaken 
— at any rate I never saw him so much moved. “ Have you read the latter part 
of Lord J. Russell’s speech?” he said to me. I nodded assent. “For myself,” 
he added, “ if the anticipations therein expressed prove to be well founded, my 
“ interest in public affairs is gone for ever. But is it not hard upon us while wc 
“are labouring, through good and evil report, to thwart the designs of those 
“w’ho would dismember the Empire, that our adversaries should be informed 
“that the difference between them and the Prime Minister of England is only 
“one of time? If the British Government has really come to the conclusion that 
“we are a burden to be cast off whenever a favourable opportunity offers, surely 
“we ought to be warned.” 

1 replied that while 1 regretted as much as he could do the paragraph to 
which he referred, I thought he somewhat mistook its import: that I believed 
no man living was more opposed to the dismemberment of the Empire than 
Lord J. Russell; that I did not conceive that he had any intention of deserting 
the Colonies, or of inviting them to separate from England ; but that he had in 
the sentence in question given utterance to a purely speculative, and in iny 
judgment most fallacious, opinion, which was shared, I feared, by very many 
persons both in England and the Colonies: that I held it to be a perfectly un- 
sound and most dangerous theory, that British Colonies could not attain maturity 
without separation, and that my interest in labouring with them to bring into 
full play the principles of Constitutional G(»vernnient in Canada would entirely 
cease, if I could be persuaded to adopt it. I said all this, 1 must confess however, 
not without misgiving, for 1 could not but be sensible that, in s|)ite of all my 
allegations to the contrary, my audience was disposed to regard a prediction of 
this nature, proceeding from a Prime Minister, less as a speculative abstraction 
than as one of that class of prophecies which work their own fulfilment. 1 left 
the Council Chamber disheartened, with the feeling that Lord J. Russell’s refer- 
ence to the manhood of Colonies was more likely to be followed by practical 
consequences than Lamartine’s famous **quand Vheure aura sound'' invocation 
to oppressed nationalities. It is possible, indeed, that I exaggerate to myself 
the probable effects of this declaration. Politicians of the Baldwin stamp, with 
distinct views and aims, who having struggled to obtain a Government on British 
principles, desire to preserve it, are not, I fear, very numerous in Canada ; the 
great mass move on with very indefinite purposes, and not much inquiring 
whither they are going. Of one thing, however, I am confident: there cannot be 
any peace, contentment, progress, or credit in this colony while the idea obtains 
that the connection with England is a millstone about its neck which should be 
cast off, as soon as it can be conveniently managed. What man in his senses 
would invest his money in the public securities of a country where questions 
affecting the very foundations on which public credit rests are in perpetual 
agitation ; or would settle in it at all if he could find for his foot a more stable 
resting-place elsewhere? I may, perhaps, be expressing myself too unreservedly 
with reference to opinions emanating from a source which 1 am no less disposed 
than bound to respect. As I have the means, however, of feeling the pulse of 
the colonists in this most feverish region, I consider it to bo always my duty to 
furnish you with as faithful a record as possible of our diagnostics. And, after 
all, may I not with all submission ask. Is not the question at issue a most momen- 
tous one? What is it indeed but this: Is the Queen of England to be the Sovereign 
of an Empire, growing, expanding, strengthening itself from age to age, striking 
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its roots deep into fresh earth and drawing new supplies of vitality from virgin 
soils? Or is she to be for all essential purposes of might and power, Monarch of 
Great Britain and Ireland merely — her place and that of her line in the world’s 
history determined by the productiveness of 12,000 square miles of a coal 
formation, which is being rapidly exhausted, and the duration of the social and 
political organization over which she presides dependent on the annual expatria- 
tion, with a view to its eventual alienization, of the surplus swarms of her born 
subjects? If Lord J. Russell, instead of concluding his excellent speech with a 
declaration of opinion which, as 1 read it, and as 1 fear others will read it, seems 
to make it a point of honour with the Colonists to prepare for separation, had con- 
tented himself with resuming the statements already made in its course, with 
showing that neither the Government nor Parliament could have any object in 
view in their Colonial policy but the good of the Colonies, and the establishment 
of the relation between them and the mother-country on the basis of mutual 
affection; that, as the idea of maintaining a Colonial Empire for the purpose 
of exercising dominion or dispensing patronage had been for some time aban- 
doned, and that of regarding it as a hot-bed for forcing commerce and manu- 
factures more recently renounced, a greater amount of free action and self- 
government might be conceded to British Colonies without any breach of 
Imperial Unity or the violation of any principle of Imperial Policy, than had 
under any scheme yet devised fallen to the lot of the component parts of any 
I'ederal oV Imperial system ; if he had left these great truths to work their effect 
without hazarding a conjecture which will, I fear, be received as a suggestion, 
with respect to the course which certain wayward members of the Imperial family 
may be expected to take in a contingency still confessedly remote, it would, I 
venture with great deference to submit, in so far at least as public feeling in the 
Colonies is concenied, have been safer and better. 

You draw, 1 know, a distinction between separation with a view to annexation 
and separation with a view to independence. You say the former is an act of 
treason, the latter a natural and legitimate step in progress. There is much 
plausibility doubtless in this position, but, independently of the fact that no 
one advocates independence in these Colonics except as a means to the end, 
annexation, is it really tenable? If you take your stand on the hypothesis that 
the Colonial existence is one with which the Colonists ought to rest satisfied, 
then, 1 think, you arc entitled to denounce, without reserve or measure, those 
who propose, for some secondary object, to substitute the Stars and Stripes for 
the Union Jack. But if, on the contrary, you assume that it is a provisional 
state, which admits of but a stunted and partial growth, and out of which all 
communities ought in the course of nature to strive to pass, how can you refuse 
to permit your colonies here, when they have arrived at the proper stage in their 
existence, to place themselves in a condition which is at once most favourable 
to their security and to their perfect national development? What reasons can 
you assign for the refusal, except such as are founded on selfishness, and are, 
therefore, morally worthless? If you say that your great lubberly boy is too 
big for the nursery, and that you have no other room for him in your house, how 
can you decline to allow him to lodge with his elder brethren over the way, when 
Ihe attempt to keep up an establishment for himself would seriously embarrass 
him? 


CL 

ELGIN TO EARL GREY 
[Trans. : T. Walrond, op. ciL] 

Toronto, 

November 1, 1850. 

Sir H. Bulwer spent four days with us, and for many reasons I am glad that he 
has been here. He leaves us knowing more of Canada than he did when he came. 
1 think too that both he and Sir E. Head return to their homes re-assured on 
^if'any points of our internal policy, on which they felt doubtful before, and much 
enlightened as to the real position of men and things in this province. 

With one important truth I have laboured to impress them, and I hope 
successfully. It is this: that the faithful carrying out of the principles of Con- 
stitutional Government is a departure from the American model, not an approxi- 
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mation to it, and, therefore, a departure from republicanism in its only workable 
shape. Of the soundness of this view of our case 1 entertain no doubt whatever ; 
and though I meet with few persons to whom it seems to have occurred (for the 
common belief of superflcial observers is that we are republicanising the colonies), 
I seldom fail in bringing it home to the understanding of any intelligent person 
with whom I have occasion to discuss it. The fact is, that the American system 
is our old Colonial system with, in certain cases, the principle of popular election 
substituted for that of nomination by the Crown. Mr. Filmorc stands to his 
Congress very much in the same relation in which I stood to my Assembly in 
Jamaica. There is the same absence of effecUve responsibility in the conduct 
of legislation, the same want of concurrent action between the parts of the 
political machine. The whole business of legislation in the American Congress, 
as well as in the State Legislatures, is conducted in the manner in which railway 
business was conducted in the Mouse of Commons at a time when it is to be feared 
that, notwithstanding the high standard of honour in the British Parliament, 
there was a good deal of jobbing. For instance, our Reciprocity measure was 
pressed by us at Washington last session, just as a Railway Bill in 1845 or 1840 
would have been pressed in Parliament. There was no Government to deal with. 
The interests of the Union, as a whole and distinct from local and sectional 
interests, had no organ in the representativ'e bodies; it w^as all a question of 
canvassing this member of Congress or the other. It is easy to perceive that, 
under such a system, jobbing must become not the exception but the rule. 

Now I feel very strongly, that w’hen a people have been once thoroughly 
accustomed to the working of such a Parliamentary system as ours, they never 
will consent to revert to this clumsy irresponsible mechanism. Whether we shall 
be able to carry on the war here long enough to allow the practice of Constitu- 
tional Government and the habits of mind which it engenders to take root in 
these provinces, may be doubtful. But it may be worth your while to consider 
whether these views do not throw some light on affairs in Europe. If you part 
with constitutional monarchies there, you may possibly get something much 
more democratic; but you cannot, I am confident, get American republicanism. 
It is the fashion to say, “of course not; we cannot get their federal system;” 
but this is not the only reason, there are others that lie deeper. Look at France, 
where they are trying to jumble up the two things, a head of the State responsible 
to the people who elect him, and a ministr>^ responsible to the Government. 


CL1 

ELGIN TO EAR!, GREY 
[Trans.: T. Walrond, op. cit.] 

Toronto, December 17, 1850. 
Although, as you observ'c, it seems lo be rather idle in us to correspond on what 
may be termed speculative questions, when w'c have so much pressing business 
on hand, 1 venture to say a few w^ords in reply to your letter of the 23rd ult., 
firstly, because I presume to dissent from some of the opinions which you advance 
in it; and, secondly, because I have a practical object of no small importance in 
view in calling your attention to the contrasts which present themselves in the 
working of our institutions and those of our neighbours in the States. My practical 
object is this: when you concede to the Colonists Constitutional Government in 
its integrity, you are reproached with leading them to Republicanisna and the 
American Union. The same reproach is hurled with anathemas against your 
humble serv'ant. Lord Stanley, if I rightly remember, in the debate on Ryland s 
case last year, stated amid cheers, that if you were in the habit of consulting 
the ministers of the Crown in the Colony before you placed persons on the colonial 
pension list, he had no hesitation in saying you had already established a republic 
in Canada I Now, I believe, on the contrary, that it may be demonstrated that 
the concession of Constitutional Government has a tendency to draw the Colonists 
the other way ; firstly, because it slakes that tfiirst for self-government wliicn 
seizes on all British communities when they approach maturity ; and, secondly, 
because it habituates the Colonists to the working of a political mechanism, whicn 
is both intrinsically superior to that of the Americans, and more unlike it than 
our old Colonial system. 
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Adopting, however, the views with respect to the superiority of the mechanism 
of our political system to that of our neighbours, which I have ventured to urge, 
you proceed to argue that the remedy is in their hands ; that without abandoning 
their republicanism they and their confrires in Prance have nothing to do but 
to dismiss their Presidents and to substitute our constitution without a King, 
the body without the head, for their own, to get rid of the inconveniences which 
they now experience; and you quote with approbation, as an embodiment of 
this idea, the project submitted by M. Gr6vy and the Red Republicans to the 
French Constituent Assembly. 

Now here I confess I cannot go along with you, and the difference between 
us is a very material one ; for if the monarch be not an indispensable element 
in our constitutional mechanism, and if we can secure all the advantages of that 
mechanism without him, I have drawn the wrong moral from the facts. You 
say that the system the Red Republicans would have established in France 
would have been the nearest possible approach to our own. It is possible, 1 think, 
that we may be tending towards the like issues. It is possible, perhaps probable, 
that as the House of Commons becomes more democratic in its composition, 
and consequently more arrogant in its bearing, it may cast off the shackles which 
the other powers of the State impose on its self-will, and even utterly abolish 
them; but I venture to believe that those who last till that day comes, will 
find that they are living under a very different constitution from that which we 
now enjoy ; that they have traversed the interval which separates a temperate 
and cautious administration of public affairs resting on the balance of powers 
and interests, from a reckless and overbearing tyranny based on the caprices 
and passions of an absolute and irresponsible body. You talk somewhat lightly 
of the check of the Crown, although you acknowledge its utility. But is it indeed 
so light a matter, even as our constitution now works ? Is it a light matter that 
the Crown should have the power of dissolving Parliament ; in other words, of 
deposing the tyrant at will ? Is it a light matter that for several months in each 
year the House of Commons should be in abeyance, during which period the 
nation looks on Ministers not as slaves of Parliament, but servants of the Crown? 
Is it a light matter that there should still be such respect for the monarchical 
principle, that the servants of that visible entity yclept the Crown are enabled 
to carry on much of the details of internal and foreign administration without 
consulting Parliament, and even without its cognisance? Or do you suppose 
that the Red Republicans, when they advocated the nomination of a Ministry 
of the House of Assembly with a revocable mandal, intended to create a Franken- 
stein endowed with powers in some cases paramount to, and in others running 
parallel with, the authority of the omnipotent body to which it owed its existence ? 
My own impression is, that they meant a set of delegates to be appointed, who 
should exercise certain functions of legislative initiation and executive patronage 
so long as they reflected clearly, in the former the passions, and in the latter the 
interests of the majority for the time being, and no longer. 

It appears to me, I must confess, that if you have a republican form of govern- 
ment in a great country, with complicated internal and external relations, you 
must either separate the executive and legislative departments, as in the United 
States, or submit to a tyranny of the majority, not the more tolerable because 
it is capricious and wielded by a tyrant with many heads. Of the two evils I 
prefer the former. 

Consider, for a moment, how much more violent the proceedings of majorities 
in the American Legislatures would be, how much more reckless the appeals to 
popular passion, how much more frequently the permanent interests of the nation 
and the rights of individuals and classes would be sacrificed to the object of 
raising political capital for present uses, if debates or discussions affected the 
tenure of office. I have no idea that the executive and legislative departments of 
the State can be made to work together with a sufficient degree of harmony to 
give the maximum of strength and of mutual independence to secure freedom 
and the rights of minorities, except under the presidency of Monarchy, the moral 
influence of which, so long as a nation is monarchical in its sentiments, cannot, 
of course, be measured merely by its recognized power. 


Ll 
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CLII 

ELGIN TO MR. GUMMING BRUCE 
[Trans. : T. Walrond, op. cit] 

Seplemher, 1852. 

As respects the mailer of the report,^ I am disposed to believe that, viewing the 
question with reference to personal interests exclusively, my removal from hence 
would not be any disadvantage to me. But, as to my work here, — there is the rub. 
Is it to be all undone? On this point I must speak frankly. 1 have been possessed 
(I use the word advisedly, for I fear that most persons in England still consider 
it a case of possession) with the idea that it is possible to maintain on this soil 
of North America, and in the face of Republican America, British connection 
and British institutions, if you give the latter freely and trustingly. Faith, when 
it is sincere, is always catching; and I have imparted this faith, more or less 
thoroughly, to all Canadian statesmen with whom I have been in otlicial relation- 
ship since 1848, and to all intelligent Englishmen with whom I have come in 
contact since 1850 — as witness Lord Wharncliffe, Waldegravc, Tremenheere, etc., 
etc. Now if the Governor ceases to possess this faith, or to have the faculty of 
imparting it, I confess I fear that, ere long, it will become extinct in other 
breasts likewise. I believe that it is equally an error to imagine with one old- 
fashioned party, that you can govern such dependencies as this on the antiquated 
bureaucratic principle, by means of rescripts from Downing Street, in defiance 
of the popular legislatures, and on the hypothesis that one local faction mono- 
polises all the loyalty of the Colony ; and to suppose with the Radicals that all 
is done when you have simply told the colonists “ to go to the devil their own 
way.” I believe, on the contrar\', that there is more room for the exercise of 
influence on the part of the Governor under my system than under any that ever 
was before devised ; an influence, however, wholly moral — an influence of suasion, 
sympathy, and moderation, which softens the temper while it elevates the aims 
of local politics. 

It is true that on certain questions of public policy, especially with regard to 
Church matters, views are propounded by iny ministers which do not exactly 
square with my pre-conceived opinions, and which 1 acquiesce in, so long as 
they do not contravene the fundamental principles of morality, from a conviction 
that they are in accordance with the general sentiments of the community. 

It is true that I do not seek the commendation bestow^ed on Sir h\ Head for 
bringing men into his councils from the Liberal party, and telling them that they 
should enjoy only a partial confidence; thereby allowing them to retain their 
position as tribunes of the people in conjunction with the prestige of advisers 
of the Crown by enabling them to shirk responsibility for any acts of government 
which are unpopular. It is true that I have always said to my advisers, “while 
you continue my advisers you shall enjoy my unreserved confidence; and eri 
revanche you shall be responsible for all acts of government.” 

But it is no less certain that there is not one of them who does not know that 
no inducement on earth would prevail with me to bring me to acquiesce in any 
measure which seemed to me repugnant to public morals, or Imperial interests ; 
and I must say that, far from finding in my advisers a desire to entrap me into 
proceedings of which I might disapprove, I find a tendency constantly increasing 
to attach the utmost value to my opinion on all questions, local or general, that 
arise. 


CLIII 

ELGIN TO THE DUKE OF NEWCASTLE 
[Trans. : T. Walrond, op. oil.] 

Quebec, February 18, 1853. 

Now that the bonds formed by commercial protection and the disposal of 
local offices are severed, it is very desirable that the prerogative of the Crown, 
as the fountain of honour, should be employed, in so far as this can properly be 
done, as a means of attaching the outlying parts of the empire to the throne. Oi 
the soundness of this proposition as a general principle no doubt can, I presume, 
* i.e. Lord Elgin's mmoured recall by the new ministry under lord Derby. 
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be entertained. It is not, indeed, always easy to apply it in these communities, 
where fortunes are precarious, the social system so much based on equality, and 
public services so generally mixed up with party conflicts. But it should never, 
in my opinion, be lost sight of, and advantage should be taken of all favourable 
opportunities to act upon it. 

There are two principles which ought, I think, as a general rule to be attended 
to in the distribution of Imperial honours among colonists. Firstly, they should 
appear to emanate directly from the Crown, on the advice, if you will, of the 
Governors and Imperial Ministers, but not on the recommendation of the local 
executives. And, secondly, they should be conferred, as much as possible, on 
the eminent persons who are no longer actively engaged in political life. If these 
principles be neglected, such distinctions will, I fear, soon lose their value. 


CLIV 

ELGIN TO THE DUKE OF NEWCASTLE 
[Trans. : T. Walrond, op. ciL] 

March 26, 1853. 

It is argued that, by the severance of the connection, British statesmen 
would be relieved of an onerous responsibility for colonial acts of which they 
cannot otherwise rid themselves. Is there not, however, some fallacy in this? 
If by conceding absolute independence the British Parliament can acquit itself 
of tlie obligation to impose its will upon the Colonists, in the matter, for instance, 
of a Church Establishment, can it not attain the same end by declaring that, as 
respects such local questions, the Colonists are free to judge for themselves? 
How can it be justifiable to adopt the former of these expedients, and sacrilegious 
to act upon the latter? 

The true policy, in my humble judgment, is to throw the whole weight of 
responsibility on those w'ho exercise the real power, for, after all, the sense of 
responsibility is the best security against the abuse of powder; and, as respects 
the connection, to act and speak on this hypothesis — that there is nothing in 
it to check the development of healthy national life in these young communities. 
1 believe that this policy will be found to be not only the safest, but also (an 
important consideration in these days) the most economical. 


CLV 

ELGIN TO THE COLONIAL SECRETARY, SIR GEORGE GREY 
[Trans. : T. Walrond, op. cit.] 

Quebec, December 18, 1854. 

1 readily admit that the maintenance of the position and due influence of the 
Governor is one of the most critical problems that have to be solved in the 
adaptation of Parliamentary Government to the Colonial system : and that it is 
difficult to over-estimate the importance which attaches to its satisfactory solu- 
tion. As the Imperial Government and Parliament gradually withdraw from 
legislative interference, and from the exercise of patronage in Colonial affairs 
the office of Governor tends to become, in the most emphatic sense of the term, 
the link which connects the Mother Country and the Colony, and his influence 
the means by which harmony of action between the local and Imperial authorities 
is to be preserved. It is not, however, in my humble judgment, by evincing an 
anxious desire to stretch to the utmost constitutional principles in his favour, but 
on the contrary, by the frank acceptance of the conditions of the Parliamentary 
system, that this influence can be most surely extended and confirmed. Placed 
by his position above, the strife of parties— holding oflice by a tenure less pre- 
carious than the ministers who surround him — having no political interests to 
serve but that of the community whose affairs he is appointed to administer — ^his 
opinion cannot fail, when all cause for suspicion and jealousy is removed, to 
have great weight in the Colonial Councils, while he is set at liberty to constitute 
himself in an especial manner the patron of those larger and higher interests- — 
>Buch interests, for example, as those of education, and of moral and material 

l1 2 
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progress in all its branches— *which, unlike the contests of party, unite instead 
of dividing the members of the body politic. The mention of such influences as 
an appreciable force in the administration of public affairs may provoke a sneer 
on the part of persons who have no faith in any appeal which is not addressed 
to the lowest motives of human conduct; but those who have juster views of 
our common nature, and who have seen influences that are purely moral wielded 
with judgment, will not be disposed to deny to them a high degree of efflcacy. 


CLVI 

CLERGY RESERVES ACT 1854 
(18 Victoria, c. 2.) 

An acl io make bdler provision for the approprialioh of Moneys arising from the 
Lands heretofore known as the Clergy Reserves, by rendering them available for 
Municipal purposes. 

(Assented to 18th December, 1854.) 

Preamble. Whereas, by the Act of the Parliament of Great Britain, passed in the Session 
held in the thirty-first year of the Reign of His Majesty King George the Third, 
and intituled. An Act to repeal certain parts of an Act passed in the fourteenth 
Imp. Act 31 G. y®®** His Majesty’s Reign, intituled, “An Act for making more effectual 
3, c. 31, cited, provision for the Government of the Province of Quebec, in North America, and 
to make further provision for the Government of the said Province,” it is among 
other things enacted. That it shall and may be lawful for His iMajesty, His 
Heirs or Successors, to authorize the Governor or Lieutenant Governor of each 
of the Provinces of Upper Canada and of Lower Canada respectively, or the 
person administering the Government therein, to make from out of the Lands 
of the Crown within such Provinces, such allotment and appropriation of lands, 
as therein mentioned, for the support and maintenance of a Protestant Clergy 
w ithin the same ; and it w^as further enacted, That all and every the rents, pro/its 
and emoluments which might at any time arise from such lands so allotted aiid 
appropriated as aforesaid, should be applicable solely for the maintenance and 
support of a Protestant Clergy^ within the Province in which the same should 
be situated, and to no other purpose whatever. .\nd whereas in pursuance of 
the said Act, such allotments and appropriations of land as aforesaid, have been 
from time to time reserved for the purposes therein mentioned, which lands 
known in this Province by the name of The Clergy Reserves ; And whereas by 
another Act of the Parliament of the United Kingdom, passed in the Session 
Imp. Act 7 and held in the seventh and eighth years of the Reign of King George the Fourth, 

® and intituled, An Act to authorize the Sale of a part of the Clergy Reserves in 

■ the Provinces of Upper and Lower Canada, the Governor, Lieutenant Governor 
or Person administering the Government of the said Provinces, or either of them, 
was empowered with the consent of the Executive Council of sucli Province, 
and in pursuance of His Majesty’s instructions, to sell and convey in fee simi)le, 
or any less estate or interest, a part of the said Clergy Reserves in each of the 
said Provinces, not exceeding in either Province one fourth part of the reserves 
within the same, nor exceeding one hundred thousand acres in either of them in 
any one year, and it was enacted that the proceeds of such sales should, by the 
proper officers, be invested in the Public Funds of the United Kingdom, and that 
the Dividends and Interest of the moneys so invested should be appropriated in 
the manner provided by the said last mentioned Act ; and further, that it should 
be lawful for the Governor, Lieutenant Governor, or person administering the 
Government of either of the said Provinces, with the consent of the Executive 
Council thereof, and in pursuance of His Majesty’s instructions, to give or grant 
in exchange for any part of the said Clergy Reserves any lands within the said 
Province, of equal value with such Clergy Reserves so to be taken in exchange, 
or to accept in exchange for any such Clergy Reserves from any person or persons 
any lands of equal value, and that any lands so taken in exchange for any such 
Clergy Reserves should be holden by the Crown in trust for the purposes to which 
the Clergy Reserves were appropriated by the Acts firstly and secondly above 
Imp. Aeta and cited: And whereas by another Act of the said Parliament, passed in the Session 
4 V. c. 78 cited, held in the third and fourth years of Her Majesty’s Reign intituled, An Act to 
provide for the sale of the Clergy Reserves in the Province of Canada, and for 
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the distribution of the proceeds thereof, other and further provision is made for 
the sale of the whole of the said Cler^ Reserves, and for the investment of the 
proceeds of such sale, and the distribution of the Interest and Dividends on 
such investments, and of the Interest on Sales of Clergy Reserves on credit 
or rents arising from Clergy Reserves demised for a term of years, subject to the 
provision that the quantity of the said Clergy Reserves so to be sold in any one 
year, shall not in the whole exceed One Hundred Thousand Acres, without the 
previous approbation in writing of one of Her Majesty’s Principal Secretaries of 
State, and to other the restrictions and conditions in the said Act mentioned and 
imposed ; and so much of the Act herein first cited as relates to any reservations 
of land to be made after the passing of the Act herein last cited, in Upper Canada 
or Lower Canada, for the support and maintenance of a Protestant Clergy, is 
repealed ; And whereas by another Act of the said Parliament passed in the Imp. Act 16 V. 
sixteenth year of Her Majesty’s Reign, and intituled An Act to authorize the 
Legislature of the Province of Canada to make provision concerning the Clergy 
Reserves in that Province, and the proceeds thereof, it is in effect enacted. That 
it shall be lawful for the Legislature of the Province of Canada, from time to 
time, by any Act or Acts to be for that purpose made and enacted in the manner 
and subject to the conditions required by the Act of the said Parliament passed 
in the Session thereof held in the third and fourth years of Her Majesty’s Reign, 
and intituled. An Act to re-unite the Provinces of Upper and Lower Canada, ^mon let 
and for the Government of Canada, sections thirty-seven, thirty-eight and 
thirty-nine, in respect of Acts made and enacted by the said Legislature, to vary 
or repeal all or any of the provisions of the Act herein last above cited for or 
concerning the sale, alienation or disposal of the said Clergy Reserves, and for 
or concerning the investment of the proceeds of all sales then made or thereafter 
to he made of such Reserves, and for or concerning the appropriation and applica- 
iion of such proceeds and investments, the interests and dividends accruing on 
Sales on Credit of such Reserves, the Rents of such Reserves for the time being 
unsold, and all other the prof its of or accruing from such Reserves, and (not- 
witiistanding the said Act herein thirdly above cited) to make such other pro- 
visions for or concerning the sale, alienation or disposal of the said Clergy 
Reserves, and such investments as aforesaid, and for or concerning the appro- 
priation and application of such Clergy Reserv'es, proceeds, investments, in- 
terests, dividends, rents and profits, as to the said Legislature, may seem meet ; 
subject to the proviso that it shall not be lawful for the said Legislature by any 
Act or Acts thereof as aforesaid, to annul, suspend or reduce any of the annual 
stipends or allowances which have been already assigned and given to the Clergy 
of the Churches of England and Scotland, or to any other religious bodies or 
denominations of Christians in Canada, (and to which the faith of the Crown is 
I)ledgcd) during the natural lives or incumbencies of the parties now receiving 
llie same, or to appropriate or apply to any other purposes, such part of the 
said proceeds, investments, interests, dividends, rents and profits as may be 
required to provide for the payment of such stipends and allowances during 
such lives and incumbencies: And whereas it is expedient to alter in certain 
|)articulars the provisions of the Act thirdly above cited, touching the matters 
subjected by the Act fourthly above cited to the control of the Legislature of 
this Province; Be it therefore enacted by the Queen’s Most Excellent Majesty, 
by and with the advice and consent of the Legislative Council and of the Legisla- 
tive Assembly of the Province of Canada, constituted and assembled by virtue 
of and under the authority of an Act passed in the Parliament of the United 
Kingdom of Great Britain and Ireland, and intituled. An Act to re-unite the 
Provinces of Upper Canada and Low'cr Canada, and for the Government of 
Canada, and it is hereby enacted by the authority of the same, as follows: 

1. The moneys arising from the Clergy Reserves in Upper Canada shall con- Proceeds of 
tinue to form a separate Fund which shall be called The Upper Canada Municipali- 
ties Fund, and the moneys arising from the Clei^ Reserves in Lower Canada, oneforU.O. 
shall continue to form a separate Fund, which shall be called The Lower Canada and one for L. o. 
Municipalities Fund: 

‘-i. The Municipalities Fund for each section of the Province respectively, shall 
consist of all moneys arising from the sale of Clergy Reserves in that section of ,ggpectiveiy 
the Province, whether now funded or invested either in the United Kingdom or consist, 
in this Province, or remaining uninvested, or hereafter to arise from such sales, 
the Interest and Dividends of moneys forming part of such Fund, the interest 
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upon Sales of Clergy Reserves in that Section of the Province, on credit, and 
rents, issues and profits arising from Clergy Reserves therein demised or to be 
Mon^ to be demised for any term of years, and other casual and periodical incomings 
arising from Clergy Reserves therein, after deducting therefrom the actual and 
torthe^ui^S necessary expenses attending the sales of the said Clergy Reserves and of mana- 
of this ging the same and the Funds aforesaid: and the moneys forming the said Funds 
shall be paid into the hands of the Receiver General and shall be by him applied 
to the purposes hereinafter mentioned, under the authority of this Act, or any 
General or Special Order or Orders to be made by the Governor in Council. 
Annual stipends II. The annual stipends or allowances which had been before the passing of 
*j6^wan^ the Act of the Parliament of the United Kingdom, passed in the sixteenth year 
resent bdSe Majesty’s Reign, and cited in the Preamble to this act, assigned or given 
the last Imp. to the Clergy of the Churches of England and Scotland, or to any other Religious 
Act, to ^p^- Bodies or denominations of Christians in either Section of the Province, and 
IWes chargeable under the Act of the said Parliament on the Clergy Reserves in such 

bency of the Section, (and to which the faith of the Crown is pledged), shall, during the natural 
present reci- lives or incumbencies of the parties receiving the same at the time of the passing 
pients. qi jlpgl^ charge on the Municipalities Fund for that Section 

of the Province, and shall be paid out of the same in preference to all other charges 
Proviso as to or expenses whatever: Provided always, that the annual allowance heretofore 
certain Religious payable to the Roman Catholic Church in Upper Canada, and to the British 
Bodies. Wesleyan Methodist Church for Indian Missions, shall continue to be payable 
during the twenty years next after the passing of this Act, and no longer. 
n«cital. 111. And whereas it is desirable to remove all semblance of connection between 
Church and State, and to effect an entire and flnal disposition of all matters, 
claims and interests arising out of the Clerg>' Reserves by as speedy a distribu- 
Provincial tion of their proceeds as may be: Be it therefore enacted, that the Governor in 
goTCmment, Council may, whenever he may deem it expedient, with the consent of the parties 
of paSSn- Bodies severally interested, commute with the said parties such annual 
terested, may stipend or allowance for the value thereof, to be calculated at the rale of six 

probable life of each individual; and in the case 
forffiv^ue Bodies above particularly specified in the second section of this Act, at 
Id money, the actual value of the said allowance at the time of commutation to be calculated 
at the rate aforesaid: and such commutation shall be paid accordingly out of 
that one of the Municipalities Funds upon which such stipend or allowance is 
Proviao. made chargeable by this Act: Provided always, that no commutation shall take 
Proviso; place but within one year next after the passing of this Act: Provided also, I hat 
commutation in case of commutation with either of the said Bodies or Denominations, it shall 
RdigitS^BSi^ not be lawful for them or either of them to invest the moneys paid for such 
not to IS commutation, or any part thereof, in Real Property of any kind whatsoever, under 
invested in real penalty of forfeiting the same to Her Majesty ; and that the said Bodies or Denomi- 
property, etc. nations shall lay before the Legislature whenever called on so to do, a statement of 
the manner in which the said moneys shall have been invested or appropriated. 
Sufficient of IV. So long as any such stipend or allowance shall be chargeable upon either 
bcrelSnS to Municipalities Funds, a portion of such Fund producing annually 

pay 8 tipen(^ interest sufficient to pay every such stipend or allowance then chargeable 
etc., while thereon, shall be retained by the Receiver General, and appropriated for that 
the^wWlhinS^ purpose, and if not already invested shall be by him invested in Public British 
‘ Securities, or in any Provincial Debentures or Securities w'hich under the Act 
to establish freedom of Banking or any Act amending the same, may be accepted 
by the Receiver General in exchange for registered Bank notes, as the Governor 
in Council shall from time to time direct; and the Receiver General, being there- 
Investment of unto authorized by order of the Governor in Council, shall have full power to 
eums 80 retained, dispose of any Securities in which such moneys are or shall be invested, and to 
invest the proceeds in any other such Securities as aforesaid, or to apply them 
to the payment of the commutation aforesaid. 

Yearly divi- V. The amount of the Municipalities Fund in and for cither Section of the 
Province remaining unexpended and unappropriated under the foregoing pro- 
bJSSoe^^ visions of this Act, on the thirty-first day of December in each year, shall, by 
the Mnniapa- the Receiver General, be apportioned equally among the several County and 
Municipalities in the same Section of the Province, in proportion to the 
proviiK^wBpa^ population of such Municipalities respectively according to the then last Census 
tivdy, acoordijDg made either under the Act to provide more effectually for taking a periodical 
to population. Census of the Province, or any other Act under which Census may be legally 
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taken of the Municipalities in either section of the Province; and the portion 
thereof coming to each Municipality shall be paid over by the Receiver General 
to the Treasurer, Chamberlain or other Oillcer having the legal custody of the 
moneys of such Municipality, without other authority than this Act, and shall 
make part of the General Funds of the Municipality, and be applicable to any 
purpose to which such Funds are applicable: Provided always, that if at the time Proviso; if the 
when such payment is to be made, any sum of money shall be payable by any Municipality 
such Municipality to the Receiver General for any cause whatever, and shall be My^totiSe^ ^ 
overdue, he may retain in his hands in satisfaction or part satisfaction thereof, iSelver 
the sum which would otherwise be payable to such Municipality, or so much General, 
thereof as may be equal to the sum so payable to him by the Municipality and 
overdue, and shall deliver to the Treasurer, Chamberlain or other OlHcer as 
aforesaid, a discharge in favor of the Municipality for a sum equal to that so 
retained by him ; and for the purposes of this section, each Municipality into which What diall be 
any County in Lower Canada may be at the time divided, and each Union of 
Counties for Municipal purposes in Upper or Lower Canada, shall be taken to be Municipality, 
a County Municipality. 

VI. So much of the Act thirdly cited in the Preamble of this Act as limits Bepeal of certain 
the quantity of lands forming part of the Clergy Reserves which may be sold 

in any one year without the previous approbation in writing of one of Her c. 78, 
Majesty’s Principal Secretaries of State, and so much of the said Act as makes 
any appropriation of any moneys forming part of the Clergy Reserves Fund, or 
arising from the sale of Clergy Reserves, other than such as is made by this Act, 
or as may be in any way inconsistent with this Act, shall be and so much of the 
said Act is hereby repealed. 

VII. Any lands which may have been, under the Authority of the Acts here- Certain lands to 
inbeforc cited, or any of them, accepted in exchange for lands originally forming 

part of the Clergy Reserves in any part of this Province, shall be deemed to 
be Clergy Reserves for all the purposes of this Act. 


CLvn 

SEIGNIORIAL TENURES ACT, 1854 
(18 Victoria, c. 3.) 

An Ad for Ihe abolition of feudal rights and duties in Loiver Canada. 

(Assented to 18th December, 1854.) 

Whereas it is expedient to abolish all feudal rights and duties in Lower Canada, preamble, 
whether bearing upon the Censitaire or upon the Seignior, and to secure fair 
compensation to the latter for every lucrative right which is now legally his, 
and which he will lose by such abolition; And whereas in consideration of the 
great adavantages which must result to the Province from the abolition of the 
said Feudal Rights and duties and the substitution of a free tenure for that under 
which the property subject thereto hath heretofore been held, it is expedient 
to aid the Censitaire in the redemption of the said charges, more especially as 
regards those which while they press most heavily on industry and enterprise, 
cannot from their very nature be otherwise made immediately redeemable without 
grievous hardship and injustice in many cases: Be it therefore enacted by the 
yueen’s Most Excellent Majesty, by and with the advice and consent of the 
Legislative Council and of the Legislative Assembly of the Province of Canada, 
constituted and assembled by virtue of and under the authority of an Act passed 
in the Parliament of the United Kingdom of Great Britain and Ireland, and 
intituled. An Act to re-unite the Provinces of Upper and Lower Canada, and for 
the Government of Canada, and it is hereby enacted by the authority of the same, 
as follows: 

1. The Act passed in the eighth year of Her Majesty’s Reign, intituled, An Act Acts 8 V. c. 42, 
the better to facilitate optional commutation of the tenure of lands en roture 
in the Seigniories and Fiefs in Lower Canada, into that of franc-aleu roturier, 
and the Act passed in the twelfth year of Her Majesty’s Reign, and intituled, 

An Act to amend the Act passed in the eighth year of Her Majesty’s Reign, and 12 V. c. 49 , 
intituled, ‘An Act the better to facilitate optional commutation of the tenure 
of lands en roture in the Seigniories and Fiefs in Lower Canada, into that of 
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B^ed as ffanc-aleu roturier/ shall be and they are hereby repealed in so far as regards 
reg^M- the Seigniories to which this Act applies; but deeds of commutation granted or 
^ other things done under them shall remain in full force and have the same effect 

extends, as if the said Acts had not been repealed. 

Determination of the Price to be paid by Seignior and Censilaire for the com< 
mutation of the tenure of their Property. 

Governor to II. It shall be lawful for the Governor to appoint Commissioners under this 

appoint others in the place 
of any so removed, or dying or resigning office; and each of the said Com- 
missioners shall, before entering upon the duties of his office, take and subscribe, 
before a Judge of the Superior Court, the following oath: 

Their oath of “ I| » swear that I will faithfully, and without partiality, fear, favor 

office, or affection, perform my duty as Commissioner under the Seigniorial Act of 1854." 
Hemuuetation. lH. The said Commissioners shall receive for their services under this Act, 
and for their necessary expenses and disbursements, such compensation as shall 
be allowed to them respectively by the Governor, and no other fees or emolu- 
ments whatsoever. 

IV. Eoch of thc ssid Commlssioners shall and may act as such in any part 
to act in the of Lower Canada, and they shall be aiding to each other, so that any one of 
may continue and complete the work begun by any other 
^^ectivdy. 0^ them ; but subject to this provision the Governor may, from time to time, 
assign the Seigniory or Seigniories in and for which each of them shall act. 

They shall make ^ • tt shall be the duty of each of the said Commissioners to value the several 

a Scheduk of rights hereinafter mentioned, with regard to each Seigniory which shall be 
each s^oiy assigned to him as aforesaid by the Governor, and to draw up in tabular form 
8 ewiDg: triplicate, a Schedule of such Seigniory, shewing: 

The total value 1- The total value of the Seigniory, that is to say of all the property and 
of the Seigniory: lucrative rights which the Seignior holds as such, whether as Seignior dominant 
of any fief held of him as such Seignior or otheiwise, including in such total value, 
the value of the rights of the Crown ; 

The value of the 2. The value of the rights of the Grown in tlie Seigniory including the value 
rights of the of the droit de quint, and all other valuable rights of the Crown therein as 
Crown therein; Seignior dominant, or by reason of any reservation in the original grant of the 
Seigniory, and any difference between the absolute value in franc-aleu roturicr 
of all unconceded lands, waters and water powers in the Seigniory, and appertain- 
ing thereto, and the value of the Seignior’s rights therein, and they may be 
ascertained by the decisions of the Judges, under the provisions hereinafter made ; 
And of those of 3. The value of the lucrative rights of the Seignior dominant of whom the 
any other Sei- Seigniory for which the Schedule is made may be held, if the Seigniory be an 
gnior dominant; arrifere-fief ; 

The yearly value The yearly value of the Seigniorial rights upon each land, that is to say, 
of the seignio- each parcel of land originally conceded as a separate lot, or actually owned at 
making the Schedule by a separate person; entering severally,— the 
yearly value of the lods et ventes, — the yearly value (if any) of the droit de 
banality, and of the exclusive right to build mills in the Seigniory, as distinguished 
from the right to the water powers, if such rights be recognized by the decision 
of the Judges who are to enquire of the same as hereinafter provided, but not 
otherwise,-— the yearly value of the cens et rentes and other fixed rights, and of 
any other legal charges to which the land may be subject; but the droit de 
retrait shall not be deemed a lucrative right ; 

The extent of 5. The extent of such land according to the title of the owner, if produced, 
each lot; and whether it is held for agricultural purposes, or is a mere emplacement or 
building lot; 

How the chaigee In determining the Seigniorial charges to which each land is subject, the 
on aqy lot ehail Commissioner shall be guided by the title of the owner from the Seignior, subject 
bedetennined; jjjg decision of the Judges hereinafter mentioned, if such decision shall in 
And its extent; any way limit the rights of the Seignior under the said title ; and in the absence 
of the title of the owner, the Commissioner shall determine the extent of the land 
and the Seigniorial charges to which it is subject by such Books, Plans, procte- 
verbaux, or other secondary evidence as he may be able to procure; 

How tti^lot 7 . Each land shall be described in the Schedule by the number, and con- 
criSd Jn the ®®ssl®®» under which it stands in the land-roll of the Seignior, (or if it bear no 
Schedule; such description therein, then by the best brief designation the Commissioner 
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can assign to it), and the name of the owner as it appears on the land-roll, and in 
default of information on any of the said points, the Commissioner may describe 
it in such manner as he may think most convenient, provided he assi^ to each 
land a separate and distinct number; 

8. The Commissioner shall also include in the Schedule all lands in regard to Oommuted 
which the Seigniorial Rights have been commuted, and write opposite thereto ^ ^ 

the word “ Commuted ” only. 

VI. In order to determine the value of the Seigniorial rights on lands held en General Roles 
roture, the Commissioner shall observe the following rules, namely: of valuation. 

1. The amount of the cens et rentes and annual charges shall be taken as the censet rentes 
yearly value thereof ; and if any of such rents or charges be payable in grain, and annaal 
fowls or other provisions or fruits of the earth, their average value shall be com- 

puted according to the average price of articles of the same kind, taken from 

the books of the merchants nearest to the place, or ascertained in any other 

manner the Commissioner shall think most equitable ; to establish such average Average Year. 

year, the fourteen years immediately preceding the period at which the valuation 

is made, shall be taken, the two highest and the two lowest shall be struck out, 

and the average year shall be established on the ten remaining years ; the value 

of personal labour (corv6es) shall be estimated in the same manner; 

2. In order to establish the yearly value of the casual rights, an average year Casual rights, 
of their value shall be computed for each of the two classes of lands hereinafter 
mentioned, upon the ten years immediately preceding the passing of this Act, 

and the amount of the vaiuation of the said average year shall be the yearly 
value of the said casual rights for all the lands in the Seigniory of the same class ; 
and the Commissioners in estimating the yearly value of the lods et ventes in value of lods et 
any Seigniory, shall distinguish those accruing on lands held as emplacements or ventes on agri- 
building lots or for other than agricultural purposes, which shall form one class, ^Id'^emplace- 
from those on lands held for agricultural purposes, which shall form another mente 
class; and the Commissioner shair apportion the yearly value of the lods et to be distin- 
ventes on each class, upon the lands belonging to that class, charging each land 
with a portion thereof proportionate to its value with regard to lands held as 
emplacements or building lots, or for other than agricultural purposes, and pro- 
portionate to its extent with regard to lands held for agricultural purposes: and 
any rente expressly charged in any Deed of partial commutation under the Acts As to rente 
hereby repealed, as an indemnity to be paid by the Censitaire instead of lods et 
ventes, shall he held to represent the value of the right to lods et ventes on the of 

land referred to, and shall be entered and dealt with in all respects accordingly ; commutation. 

3. In order to establish the yearly value of the droit de banality and the ex- Droit de 
elusive right of having mills in the seigniory, (independently of the right to the banalite. 
water power), if any such rights be recognized by the said Judges as aforesaid, 

the Commissioner shall estimate the probable decrease (if any) in the nett yearly 
income of the Seignior from his mills, to arise from the loss of such right, and the 
saiii sum shall be deemed the yearly value of such right, and shall be apportioned 
upon the lands subject to the said right in proportion to their extent ; 

4. Any other rights shall be valued according to the revenue or profits which other rights, 
may have accrued therefrom to be ascertained by the Commissioner, in such 
manner as he shall deem most equitable, and shall be charged upon the lands 

subject thereto respectively ; 

5. The yearly value of each class of rights upon each land, shall become a Yearly value of 

rente constitute charged upon the same as the compensation payable to the ^ 

Seignior thereof, and the total amount of such rentes constitutes on any land, * 

hfter the deduction to be made therefrom as hereinafter provided, shall be tu6e, on each 
payable to the Seignior yearly, at the time and place where the cens et rentes land. When 
un such land are now payable, unless it be otherwise agreed between the Seignior 

and the Censitaire, and shall accrue from the day on which notice of the deposit ^ 

of the Schedule of the Seigniory shall be given in the Canada Gazette, on which 

day the present cens et rentes and other annual charges upon the land shall As to broken 

cease to accrue ; and both they and the rentes constitutes under this Act shall pedods. 

accrue rateably for any broken period less than a year, during which they may 

exist ; 

6. The value of the rights of the Seignior Dominant in any arritre-fief, shall Value of 
jorm the capital of a rente constitute payable yearly by the Seignior of the arritre- ^o^^®4iinant 
hef, on the day of the date of the publication in the Canada Gazette of the 5) be the capital 
notice of the deposit of the Schedule of such arritre-flef, and accruing from the of a rente 



522 CONSTITUTIONAL DOCUMENTS OF CANADA [1841- 

oooBtita^e piy- day of such publication ; but out of the moneys coming to the Seignior of the 
able to Um. arri5re-flef, from the Provincial aid hereinafter mentioned, a sum bearing the same 
proportion to the whole of such moneys as the value of the rights of the Seignior 
HiB share in Dominant in such arri^re-flef bears to the value set upon the Seigniorial rights of 
the Fond ^ the Seignior servant in such arri5re-flef, shall belong to the Seignior Dominant 
Yided ™ and his said rente constitute shall be diminished by the amount of the yearly 
* interest at six per cent, per annum, of the sum so coming to him out of the said 
Provincial aid ; 

Ohsaai rights 7. And in estimating the value of the casual rights of the Grown in relation 
of the Crown to each Seigniory, the Commissioner shall be guided, as nearly as possible, by 
how valued, g^nie rules as are hereby prescribed for the determination of the yearly value 
of the casual rights of the Seigniors. 

Notice by the VII. Before beginning to prepare the Schedule for any Seigniory, the Gom- 
brf^re^S^ missioner entrusted with that duty, shall give public notice of the place, day and 
oing his inquiry! ^our, at which he Will begin his inquiry ; and such notice shall be made by placards 
and publications in the English and French languages, at the door of every parish 
Church in such Seigniory, during four consecutive Sundays at the conclusion 
of divine service in the forenoon, or by placards in both languages, posted during 
four consecutive weeks, in the most frequented place in any Seigniory in wliicii 
there shall be no church. 

2®“}^ “ter VIII. It shall be lawful for the Commissioner to enter upon all lands situate 
tSrpurpo^ of Seigniory the Schedule whereof is to be made by him, in order to make 
tbe inquiry, such examination thereof as may be necessary, without his being subject in 
respect thereof to any obstruction or prosecution, and with the right to command 
the assistance of all Justices, Peace OiTicers and others, in order to enter and make 
such examination, in case of opposition. 

Powereofthe [x. The said Commissioners, and each of them separately, shall have full 
^™*obta!Sg power and authority to examine on oath any person who shall appear before 
information, them, or any of them, either as a party interested or as a witness, and to summon 
before them, or any of them, all persons whom they, or any of them, may deem 
it expedient to examine upon the matters subject to their considerdtion, and the 
facts which they may require to ascertain in order to carry this Act into effect, 
and to require any such person to bring with him and produce before them, or 
any of them, any Book, Paper, Plan, Instrument, Document or thing mentioned 
Puniahmentof in such summons, and necessary for the purposes of this Act: And if any person 
pereons refusing §0 summoned shall refuse or neglect to appear before them, or before the Corn- 
before^hem^ missioner who shall have summoned him, or appearing, shall refuse to answer 
give infonnation. any lawful question put to him, or to produce any such Book, Paper, Plan, 
Instrument, Document or thing whatsoever which may be in his possession, and 
which he shall have been required by such summons to bring with him or to 
produce, such person shall for every such refusal or neglect incur a penalty of 
not less than ten nor more than fifty pounds currency, payable to Her Majesty, 
to be recovered with costs upon summary plaint by such Commissioner before 
any Judge of the Superior or Circuit Court, and in default of immediate pay- 
ment shall, by warrant of such Judge, be apprehended and committed to the 
Common Gaol of the District for a period not exceeding one calendar month. 
Value may be X. Whenever the Commissioner charged with the making of the Schedule 
estimated by of a Seigniory shall be of opinion that the rules prescribed in this Act for deter- 
iMuSS*by ^*'**'1^ sny w'hich he is hereby required to determine, do not form an cqui- 
s^oiB or table basis for determining the same, or when the Seignior, or not less than twelve 
Ceuaitairw. Censitaires of the Seigniory, shall call upon the said Commissioner in writing, 
within a period not exceeding eight days, after the day fixed for the commence- 
ment of the inquiry by the Commissioner, requiring that experts be appointed 
How aach to determine the value of the Seigniorial rights therein, the said Commissioner 
expert* ah^ be shall call a public meeting of the Censitaires of the Seigniory, at such place therein, 
appointed, qjj gg jjg gpecificd in the public notice thereof, 

which he shall give in the manner prescribed by this Act with respect to the 
commencement of his inquiry, for the purpose of appointing two experts, one 
of whom shall be appointed by the Seignior and the other shall be elected by the 
majority of the Censitaires present at such meeting; and in case the Seignior 
or his agent, shall not be present at the said meeting, or being present, shall 
refuse or neglect to appoint an expert, the said Commissioner shall appoint one 
on behalf of the Seignior, and such expert shall have the same powers as he would 
have had if he had been appointed by the Seignior, and in the event of the Censi- 
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laires refusing or neglecting to appoint an expert on their behalf, the Commissioner 
shall in like manner appoint an expert to act for them. 

2. The two experts so appointed shall have and exercise the same powers Powers of 
with respect to the valuation of the Seigniorial rights as could be exercised by 

the Commissioner himself, except that they shall not in any case be bound by bound by the 
the rules aforesaid ; and the said two experts shall appoint a third expert, but foregoing rules, 
in case the two experts shall not agree upon the person to be the third expert, Third expert, 
then any Judge of the Superior court in the District in which the Seigniory or 
the greater part thereof lies, shall, on the application of either expert after three 
clear days’ notice to the other, appoint such thihi expert; and the sums fixed 
by any two of such experts as the yearly value of the Seigniorial rights res- The value fixed 
pectively, shall be taken by the Commissioner as the value thereof, and shall ^t^Unthe 
be apportioned by him in the manner hereinbefore prescribed, upon or among Schedule, 
the lands subject to such rights; and the Commissioner shall mention in the 
Schedule that the value was determined by Expertise. 

3. Provided that when the Seignior and the Censitaires shall agree to appoint Sole expert may 
and elect, or shall appoint and elect one and the same expert, such sole expert 

shall have the same powers as the three experts would have had, and his decision CommiBBioner 

shall be final ; And provided also, that the Commissioner may be appointed either 

third expert or sole expert. ^ * 

4. In the event of one of the said experts dying, becoming incapacitated, or Caw of expert* 
refusing to act, the appointment or election of another in his stead shall be 
proceeded with in the manner above prescribed, excepting that it shall not be 
necessary to call a public meeting of the Censitaires for the appointment of an 

expert in the stead of the person representing the Seignior; but if the Seignior 
refuse, or neglect during eight days to appoint another expert, after having been 
required so to do by the Commissioner, the Commissioner shall appoint an expert 
on behalf of the said Seignior. 

5. If the Commissioner be appointed third expert or sole expert, then if he be if the 

prevented from acting by any cause, the Commissioner who shall be directed by 

the Governor to continue the proceedings in the Seigniory shall be third expert 
or sole expert in the place of the former Commissioner. 

6. The said experts shall be entitled to receive, out of the funds provided by Pees of Bxperte. 
this Act, such fees as the Commissioner shall deem proper to tax, provided that 

they do not exceed the sum of fifteen shillings for each day of necessary attend- 
ance. And the said fees shall be paid by the Receiver General upon the certificate CommisBioner 
of the Commissioner. excepted. 

XI. The said Commissioner, immediately after the making of the Schedule 

of a Seigniory, shall give eight days’ public notice in the manner prescribed by forin- 
the seventh Section of this .\ct, that such Schedule will remain open for the gpection. 
inspection of the Seignior and the Censitaires of the Seigniory during the thirty 
days following the said notice ; and during that time the Commissioner may Inspection wd 
correct any error and supply any omission which may be pointed out to him 
by any party interested, or which shall come to his knowledge in any other manner, 
but he shall not alter any value determined by expertise without the consent of 
the majority of the experts or of the sole expert; 

2. The i)roprielor or possessor of the Seigniory may appear either in person Who may appear 
or by his agent, before the Commissioner, for the purpose of having any error 

corrected which may have crept into the said Schedule ; and for the like purpose 
the Censitaires of the Seigniory may appear before the said Commissioner by 
their agent to be appointed by a majority of the Censitaires of the Seigniory 
present at a meeting called for that purpose by any three or more of the Censi- 
taires thereof, eight days’ public notice thereof having been previously given in 
the manner prescribed in the seventh Section of this Act ; 

3. But no schedule shall be completed until the Judges of the special Court 

shall have given judgment ui)on the Questions to be submitted to them as here- until SeigSor’s 
inafter mentioned ; and in the event of any of the decisions pronounced by the Rights are 
f>aid Special Court, being reversed or altered upon appeal to the privy Council, decided, 
the Commissioners forming the Court of Revision of Schedules hereinafter 
mentioned shall alter and amend the Schedules accordingly ; 

XII. It shall be lawful for the Governor, by letter under the signature of the 
Provincial Secretary, to select from the Commissioners so to be appointed, four ^ geiected. 
uf their number, of whom any three shall form a Court for the revision of 
Schedules made under this Act, and in like manner from time to time to remove 
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Three to Bit. them and to appoint others in the place of any so removed, dying, resigning 
office or being incapacitated to act ; . 

Two may decide. 2. The decision of any two of the Commissioners so selected, whether the 
others be present or not, on any matter relating to the revision of any Schedule 
made under this Act, shall be flnal; 

They may re- making such revision the Commissioners shall proceed summarily, but 

quire evideaoe. they may order any evidence to be adduced which they may think requisite to 
enable them to pronounce a correct decision, and for that purpose shall have 
the same powers as in making a Schedule ; 

Not to revise 4. No Commissioner so selected shall sit in revision of any Schedule made bv 
their own him. ^ 

When and how revision of any Schedule shall be allowed unless application be made 

a revision may for the same within fifteen days from the expiration of the time allowed under 
be obtained, the Eleventh Section of this Act for the correction tliereof by the Commissioner by 
whom it was made; and every such application shall be made by a Petition 
presented on behalf of the party interested to the Governor, specifying the 
objections made to such Schedule and the amendments demanded, and praying 
for the revision thereof ; 

How Scheduire Upon the receipt of any such Petition, the Provincial Secretary shall refer 
Bhali be referred the same to the Commissioners forming the Court of Revision aforesaid, whose 
to them for gfjaii be, after having given eight days’ notice in the manner provided 

revision, seventh Section of this Act, to proceed to revise the Schedule therein 

mentioned, and if they find any error to correct the same, in so far as, but no 
farther than, it shall have been so specially objected to ; but they sliall not alter 
any value determined by expertise without the consent of the majority of the 
experts or of the sole expert ; 

Coeta against The said Court of Revision may award and tax costs against any ))arly 
party wantonly who may in their opinion have demanded or opposed the revision of the scliedulV 
without reasonable cause, and such costs may be recovered on the certificate of 
‘ any one of the said Commissioners as a debt due by the party against whom tliey 
shall have been awarded, to the party in wiiosc favour they have been taxed. 
Notice of com- 1 1- As soon as the Schedule of a Seigniory shall be completed in the manner 
pletion and hereinbefore provided, the Commissioner who shall have made it shall transmit 
ScbeduleS*the ® thereof to the Receiver General of this Province ; he shall deposit 

Receiver another triplicate in the office of the Superior Court in the District in which the 
General. Seigniory is situate, or if such Seigniory' be situate in two Districts, then in the 
Triplicates how Uie said Court in that District in wliich the greater part of such Seigniory 

disposed of. is situate ; and .shall retain the other triplicate in his hands until it shall be ollier- 
wise provided by law ; and lie shall give public notice of his liaving so deposited 
the same, in the terms of the form A, annexed to this Act, or in other terms of 
like import, in the English and French languages in the Canada Gazette, or other 
newspaper recognized as the Official Gazette of the Province, and in at least one 
newspaper published in the District in which such Seigniory or the greater part 
thereof is situate, or if there be no newspaper published in such District, sucli 
notice shall be so published in the nearest District wherein one or more news- 
Copies and Papers are published. And the Clerk of the Superior Court shall furnish cofiies 
extraSs to be of or extracts from such Schedule duly certified in the usual form, to any person 
hirolsbed. applying for the same, and may demand three pence currency for every hundred 
Fee therefor, words or figures in any such copy or extract; and he shall also furnish one copy 
of every such Schedule on demand to the Seignior of the Seigniory to which it 
relates, and the costs thereof shall be paid out of the funds provided by this 
Their legal effect. Act ; and all such copies and extracts, whether in words or figures, shall be deemed 
authentic, and shall serve as prima facie proof of all matters therein set forth. 

Abolition of Feudal Rights and Duties. 

upon the publi- XIV. Upon, from and after the date of the publication in the Canada Gazette, 
cation of the or other official Gazette as aforesaid, of a notice of the deposit of the Schedule 
Seigniory as aforesaid, every Censitaire in such Seigniory shall by virtue 
of a S^iory, thereof hold his land in franc-aleu roturier, free and clear of all Cens, Lods et 
all lands therein Ventes, Droit de Banalitd, Droit de Retrait and other feudal and Seigniorial 
duties and charges whatever, except the Rente constitute which will be sub- 
* stituted for all Seigniorial duties and charges ; and every Seignior shall thereafter 
And the Sei- ^is domain and the unconceded lands in his Seigniory, and all water powers 
gnlortobefree and real estate now belonging to him, in franc-aleu roturier, by virtue of this 
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Act, and the same and the Rentes constitutes payable to him under this Act from Quint, etc. 
by his Censitaires, or by any Seignior of whose Fief or Seigniory he is the Seignior to the Grown. 
Dominant, shall be held and enjoyed by him free and clear of all Quint, Relief 
or other feudal dues or duties to the Crown or to any Seignior Dominant of whom 
his Fief or Seigniory is now held ; subject always, both as regards Seignior and 
Gensilaire, to the provisions of this Act: Nor shall the Seignior as such after the No SeignionU 
said time be subject to any onerous obligation towards his Censitaires, or be or du^ to 
entitled to any honorary rights, nor shall any land be thereafter granted by any J^bltahed, 
Seignior to be held by any other tenure than franc-aleu roturier, or subject to 
any mutation fines or other feudal dues ; Provided always, that no Seignior shall Proviso: 
concede or alienate any part of the unconceded lands in his Seigniory, until Seignion not 
after the notice of the deposit of the Schedule thereof has been given as aforesaid, {heSchSul^a'* 
and any such concession or alienation shall be null and void. completed. 

XV. But no right which any Seignior may have acquired by any legal stipula- certain powers 
tion entered into before the passing of this Act, by any deed subsequent to the ^ taking 
deed of concession, to take any land for the purpose of using the water power 
adjoining the same and belonging to such Seignior, on paying for such land the maS^Sr the 
full value thereof and of all improvements thereon, shall cease by reason of the deed of con- 
passing of this Act, but the same shall remain in full force: Provided always, that 
the owner of any land adjoining any water power so acquired by the Seignior, and Proviso: owner 
not then used by him, may, at any time after the expiration of one year from the of i"^d adjoining 
f)assing of this Act, demand the right to use such water power from the Seignior 
on paying him the full value of such right, which value, if not agreed upon shall be in rartain 
fixed by Arbitrators, one to be named by the owner of such land, another by the 
Seignior, and the third by the other two, or if they disagree, then by a Judge of 
the Superior Court or of the Circuit Court, and the award of any two of them 
shall be conclusive ; and upon payment or tender to the Seignior of the value 
awarded, the owner of such land shall have the right to use such water power in 
the manner mentioned in the demand thereof and in the said award. 

Determination of the Legal Rights of the Seignior and Censitaire. 

XVI. And in order to avoid as far as may be possible, unnecessary expense, Questions to be 
uncertainty and delay in the valuation of the several rights aforesaid, and in the 
completion of the Schedules of the Seigniories respectively, and all errors as to General to all 
matters of law on the part of the Commissioners under this Act, Her Majesty’s the Judgafor 
Attorney General for Lower Canada, sliall, as soon as may be practicable after geJS^ghtB, 
the passing of this Act, frame such questions to be submitted for the decision of ^ ^ * 

the Judges of the Court of Queen’s Bench and of the Superior Court for Lower 
Canada, as he shall deem best calculated to decide the points of law, which will, 
in his opinion, come under the consideration of the said Commissioners, in 
determining the value of the rights of the Crown, of the Seignior, and of the 
Censitaires, and he shall file a copy of such Questions in the Ofiice of the said To be filed 
Court of Queen’s Bench, and cause a copy thereof to be transmitted by Post to 
each of the Judges of the said Courts; 

2. The said Questions shall then be published at least once a week, during six* They ahali be 
consecutive weeks, in the Canada Gazette, with a notice to all concerned that they published, 
have been filed as aforesaid, and are submitted for the decision of the said Judges. 

3. The said Judges shall take the said Questions into consideration, and shall They^aiibe 

hear the Attorney General, or Solicitor General, and such Counsel as such At- 2ld 

torney General or Solicitor General may deem it advisable to associate with them, decided as soon 
at as early a time as may be practicable after the expiration of thirty days from as possible, 
the last publication of the said Questions in the Canada Gazette; and it shall 

be t he duty of the said Judges to give the consideration of the said Questions and 
the hearing thereof such precedence over other matters before them, and to 
adopt such other measures with regard to them, as will ensure a decision thereon 
at as early a period as may be conveniently practicable ; 

4. Any Seignior may, at any time before the end of the said period of thirty ^igniore may 
days after the last publication of the said Questions, or with leave of the said ^eSSJ^d 
Judges at any time before the hearing thereon, cause an appearance to be filed propoaitionB. 
for him in the Office of the Court of Queen’s Bench, in the matter of the said 
Questions, and having caused such an appearance to be so filed, shall be entitled 

i-o be heard by his Counsel upon such Questions, and may submit any supple- 
nientary or counter-questions and may append to every such Question, a state- 
ment of the Proposition or Propositions he intends to maintain with regard 
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Komber of thereto ; but no more than five Counsel shall be heard on the part of all the 
Oounsd limited. Seigniors so appearing except by special permission of the Court, and if more 
claim to be heard, the Judges shall decide between them which shall be heard; 
And 80 may Censitaires of any Seigniory acting by their Agent to be elected in the 

CeuBitaire& manner provided by the eleventh Section of this Act, may also in like manner and 
within a like delay cause an appearance to be filed for them in the Office of the 
said Court, and having so done shall be entitled to be heard by their Counsel 
upon the questions filed by the Attorney General as well as upon any questions 
or propositions filed by any Seignior, and may submit supplementary or counter- 
questions or propositions filed by any Seignior, and may submit supplementary 
or counter-questions or propositions to those of the Crown or of any Seignior; 
Kumber of but no more than five Counsel shall be heard on the part of all the Censitaires, 
counsel limited, unless by the special permission of the Court, and if more claim to be heard, the 
Court shall decide between them which shall be h^ard ; 

Copies of 6. No publication or service of any such supplementary or counter-questions 
counter-ques- or propositions shall be necessary, but the same shall be printed, and, when they 
be^AuSi^* to copies thereof shall be delivered to the Clerk of Appeals, 

all parties, who shall give copies to the Attorney General and to the Advocates appearing 
for Seigniors or Censitaires ; 

How the ques- 7 . From the expiration of the said thirty days after the last publication of tlie 
tioDBshaU be said Questions, the matter shall be dealt with by the said Judges, as if an appeal 
heard ete. pending and inscribed and ready for hearing, in which the said Questions 
had arisen for decision, but no case, or pleadings, or other proceeding than such 
as are herein prescribed shall be required previously to such hearing ; no technical 
objection of procedure shall be entertained, and if any question arise as to the 
proceedings in any matter not provided for by this Act, the Judges sitting shall 
instanter make such order therein as shall seem most equitable and convenient; 
Form of deci- 8. The decision and opinions of the said Judges shall he motiv6es and delivered 
sioDs. ag in a judgment on a case in appeal in which all the Questions had arisen and 
were put in issue, but without any further sentence in favor of the Crown, the 
Seigniors or the Censitaires, whether as to costs or otherwise ; 

Effect of dcci- The decision so to be pronounced on each of the said Questions and Proposi- 
sions. tions shall guide the Commissioners and the Attorney General, and shall in any 
actual case thereafter to arise, be held to have been a judgment in appeal en 
dernier ressort on the point raised by such Question, in a like case, though between 
Proviso, other parties; Provided always, that it shall be competent to the said Judges to 
Proviso: in render separate decisions upon any particular question or questions; And pro- 
what case vided also, that if, as to any such decision, there he any dissentient Judge, either 
appeal shall he. party may, w'ithin one month, by summary petition duly notified to the others, 
appeal from such decision to Her Majesty in Her Privy Council ; hut otherwise, 
there shall be no appeal from any such decision. 

Special Session 10. The Governor may at any time and from time to time, by Proclamation, 
to be held for direct a Special Session of the said Judges to be held at the City of Quebec or at 
the City of Montreal, and to commence on the day to he named for that purpose 
in such Proclamation, which shall be issued at least twenty clear days before the 
commencement of such Special Session ; and to any such Special Session all the 
provisions of the Act constituting the said Court of Queen’s Bench, and of the law 
with regard to the ordinary terms of the said Court (Appeal side) shall apply ; 
Quorum, except that at every such Special Session, nine of the said Judges shall be a 
Quorum: and the Questions to be proposed under this Act, and no other business. 
Duration, ghafi be taken up at such Session ; and such Special Session shall continue until 
no further matter or proceeding relating to this Act shall be before the said 
Judges, who shall at such Session form a special Court for the purposes of this 
Proviso. Act ; Provided always, that if for the purpose of holding any tefm, either of the 
Court of Queen’s Bench or Superior Court, it become necessary to suspend the 
Adjournment sittings of such Special Session, the Judges shall adjourn such Special Session to 
lor iiradering the first convenient day after the close of such term ; and the said Special Cour 
judgment, hearing all parties on the various matter submitted to them, 

for the purpose of rendering judgment only, to any day thereafter, on and afte 
which day they may adjourn for the like purpose; and such adjournments lor 

^ rendering judgment may be to any day during or between any terms of the sai 

oSS Queen’s Bench or Superior Court ; And provided also, that it shall 

Court may be lawful for the Governor, by any proclamation directing such Special - 

suspended, etc. suspend or postpone any Terra or Terms of either of the said Courts, or to aii 
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the duration thereof ; and also to name any Circuit Judge or Judges, or Barrister ©r Attistant 
or Barristers of at least ten years’ standing at the Bar of Lower Canada, to be and Judges ap- 
Act as Assistant Judges of the said Courts, or of either of them, during the P®i®^* 
pendency of any such Special Session, and of all adjournments thereof, and for 
such term of time before or after as he may deem necessary ; and every person so 
named shall, for the term of such appointment, have all the powers of a Judge of 
the Court whereof he shall have been named an Assistant Judge, except the powers 
given by this Act. The presiding Judge at every such Special Session shall be the Who shall 
Chief Justice of the Court of Queen’s Bench if present: if absent, the Chief Justice 
of the Superior Court, and in the absence of both Chief Justices, the Senior of the ^ 

Puisne Judges of the Court of Queen’s Bench then present. 

Provincial appropriation for Relief of Gensitaires and Expenses of this Act. 

XVII. The emoluments and disbursements of the Commissioners who shall be Expenses onder 
appointed under this Act, with the expenses to be incurred under the same, shall fcWs Act how 
be paid out of the Consolidated Revenue Fund of this Province, by Warrant of 
the Governor: and a sum not exceeding in the whole what shall remain of the Fund for other 
amount hereinafter limited after deducting therefrom the said emoluments, purposes of 
disbursements and expenses may likewise be paid out of the said Fund for the 
purposes of this Act: and it shall be lawful for the Governor in Council to cause 
any sum or sums not exceeding in the whole the sum required for defraying 
the expenditure authorized by this Act, to be raised by Debentures to be issued Money may be 
on tiie credit of the said Consolidated Revenue Fund, in such form, bearing such ^^tures 
rale of interest, and the principal and interest whereof shall be payable out of the ^ 
said Fund at such times and places as the Governor in Council shall think most 
advantageous for the public interest: and the moneys so raised as aforesaid shall 
make part of the said Consolidated Revenue Fund of this Province: Provided Proviso: total 
always, that the total amount of moneys to be paid, whether in money or deben- limited, 
tures* under this Act, shall not exceed by more than one hundred and fifty 
thousand pounds, the sum of which the average yearly proceeds of the other 
sources of Revenue hereinafter mentioned (upon an average of the last five years) 
w(»uld he tlic yearly interest at six per cent per annum added to the value of the 
Crown’s rights in the Seigniories affected by this Act. 

XV I II. The moneys arising from the following sources of Revenue, shall be Special appro- 
and are hereby specially appropriated to make good to tiie said Consolidated 
Revenue Fund, the amount w hich may be taken out of the same for the purpose gouicee. 
of paying the sums charged upon it under the next preceding section, that is to 
say: 

All moneys arising from the value of the rights of the Crown, from droits de Crown righto in 
Quint and other dues, in or upon the Seigniories of which the Crowm is Seignior Seigniories. 
Dominant, and which arc to be commuted by this Act as such value shall be fixed 
by the Schedules of the said Seigniories respectively, and all arrears of such dues ; 

All moneys arising from the Revenues of the Seigniory of Lauzon, or from the Lauzon. 
sale of any part of the said Seigniory' which may hereafter be sold, and all arrears 
of such Revenues ; 

All moneys arising from Auction Duties and Auctioneers’ Licenses in Lower Auction Duti«. 
Canada ; 

All moneys arising in Lower Canada from licenses to sell spirituous, vinous or Shop Liceofles. 
fermented liquors by retail in places other than places of Public Entertainment, 
commonly called Shop or Store Licenses ; 

All moneys which shall arise from Tavern Licenses in Low'er Canada, after the 
present charges on that Fund sliall have been paid off, except however such 
portion of that Fund as shall be levied in the Townships. 

And separate accounts shall be kept for all moneys arising from the sources of 
Revenue aforesaid, and of the moneys disbursed under this Act, allowing interest a 

on both sides at the then current rate on Provincial Debentures, to the end that view to aa^ 
if the sums payable out of the Consolidated Revenue Fund under this Act, shall 
exceed in the whole the total amount of the sums arising from the sources of ^iiXpur- 
Revenue so specially appropriated and any interest allowed thereon as aforesaid, poses, 
n sum equal to such excess may and the same shall be set apart, to be appropriated 
by Parliament for some local purpose or purposes in Upper Canada. How the money 

XIX. The Special Fund constituted as aforesaid for the purposes of this Act, 

Bhall, after deducting the expenses incurred under this Act, be appropriated in appuedinnidof 
aw of the Gensitaires in the several Seigniories, in the following manner : the oensitaireB. 
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Yalae of Grown 2. The sum to be established as the value of the rights of the Grown in each 
righto in each Seigniory as aforesaid, and the difference between the absolute value in franc- 
®®^2?enthe wturier of all unconceded lands, waters and water powers in the Seigniories 
ooBitfUm and the value of the Seigniors* rights therein, shall be appropriated in aid of the 
therein, in Censitaires of such Seigniory in reduction of the rentes constitutes representing 
commSitSTfOT mutation fines therein, by an equal per centage or 

lods et rentes, reduction on each such rente ; 

Bemainder 3. The remainder of the said Special Fund shall be apportioned by the Re- 
among all the ceiver General (amongst the several Seigniories to which this Act extends,) 
TOcowSon to ^*'^**^ P®** ®®^^S® total amount of the constituted rents 

the ^iges on established by the schedule of each such Seigniory, after deducting the value of 
each, the Crown’s rights therein ; And the sum as apportioned to each Seigniory shall 
How the aid be applied by the Receiver General in the following order, which shall be the order 
shall be applied; of charges thereon : 

To redemption 1st. To the redemption of so much of the said rentes constitutes representing 
of oommutatiw the lods et ventes or other mutation fines in the Seigniory as may remain after the 
money reduction made by the application of the value of the Crown’s rights as aforesaid, 

* by an equal per centage of reduction on such remaining rentes in each case ; 

Of banality. 2dly. To the redemption of the rentes constitutes representing the Banality 
in the Seignior>% by an equal per centage of reduction on each such rente ; 

Of cens et rentes 3rly. To the redemption of the rentes constitutes representing the cens et 
exceeding Id. rentes and other charges on lands held for Agricultural purposes in the Seigniory, 
per aipent. by gm equal per centage of reduction on each such rente constitute, exceeding the 
rate of one penny half penny per annum, per arpent . 

Reduction of 4. The reduction of such rentes constitutes shall always be in proportion to the 
rente in any capital sum applied to effect such reduction, the reduction being equal to the legal 
interest of such capital ; 

Sumappor- 5. The sums so apportioned for each Seigniory shall belong to the Seignior 
to belong thereof, subject always to the right of the Seignior Dominant, and shall be dealt 
to tbe Seigmore. every respect, as moneys paid in redemption of the rentes constitutes 

mentioned in the Schedule of such Seigniory, subject to the special provisions 
hereinafter made. 

Application of Moneys arising from the redemption of Seigniorial Rights, &c. 

OppoeitioiM to Every proprietor of a Seigniory who shall have within his rnouvanco 

befiiedbyi^na another or several fiefs, (uniess the value of his rights has been entered in the 
Schedule thereof), and every jierson having an hypothecary claim on any 
Seigniory the Schedule relative to which shall be deposited in the office of the 
Clerk of the Superior Court in the District in which such Seigniory or part thereof 
is situate, must, for the preservation of his privileges, within six months from the 
date of the notice in the Canada Gazette of the deposit of the Schedule of such 
Seigniory, file an opposition to the distribution of all moneys arising or which 
may arise from the redemption of the Seigniorial rights in such Seigniory ; every 
Effwt and gy^h opposition shall be filed in the said office and have effect for thirty years, 
op^to. unless sooner withdrawn, or by Judgment of the Court dismissed; and if any 
such opposition be renewed within a less time than thirty years, the opposant shall 
only be entitled to the costs of one single opposition ; and while such opposition 
shall so remain in force, any Censitairc who shall pay the capital or redemption 
money, of the rente constitute to the Seignior, shall do so at his peril, and on pain 
of being liable to any such opposant for any loss he may thereby susUin. 

What parties XXI. All minors, interdicted persons and married women, even in the case of 
must file dower not yet open (non encore ouvert,) and all who have entailed or contingent 
proSTeSe? rights, by themselves or their tutors, curators, husbands or others, who may act 
privDeges. for them, shall be also required, for the preservation of their privileges, to file 
their opposition to the distribution of all such moneys in the manner provided in 
the next preceding section: but tutors, curators, husbands, or others who shall 
have neglected to file such oppositions shall, nevertheless, continue to be respon- 
sible towards the persons under their charge or authority for any loss which may 
result from their negligence in the said behalf. 

In detoolt of XXII. If, after the expiration of six months, from the date of the first publica- 

miporitiflo tion in the Canada Gazette of the Notice by the Receiver General of the Deposit 
of the Schedule of the Seigniory in which such land is situate, the posMSwr of 
■bare of the such Seigniory produce to the Receiver General a certificate, granted by the CierK 
fond, etc. of the Superior Court for the District in which the Schedule relative to suen 
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Seigniory, or a triplicate thereof, is deposited, stating that there is no opposition 
to the payment of the redemption moneys in such Seigniory, the said Receiver 
General shall pay to the said Seignior, on his giving a duplicate receipt therefor, 
the amount of any moneys coming to such Seignior out of the Special Fund herein- 
before mentioned, with interest thereon, at six per cent per annum, to be com- 
puted from the date of the said notice, and thereafter the Seignior shall have full 
right to receive the price of the rentes constitu6e8 in his Seigniory directly from 
the Censitaires, and to deal with such rentes as he shall see lit. 

XXIII. Whenever the Receiver General shall have ascertained the amount of How money in 
money coming to any Seignior out of the Special Fund hereby appropriated in 
aid of the Censitaires, and there shall be an opposition filed as aforesaid to the ahaii be dealt 
distribution of such money, the Receiver General shall deposit a certificate of the with in caae of 
said amount in the hands of the Clerk of the Superior Court in the District wherein opposition filed, 
the Schedule relative to the said Seigniory, shall have been deposited ; and the 
said Court shall make the distribution of the said moneys among the opposants, 
according to the order of their hypothecs, and the preference to their respective 
privileges ; and the Receiver General shall pay the same to the Clerk of the Court 
to be distributed according to such order, but the interest on any sum coming to 
a Seignior, and in the Receiver General's hands, shall always be payable to such 
Seignior. 

XXIV. All persons holding in mortmain, corporations, tutors, curators, and Carpontioiu, 
administrators possessing lands held en roture, or persons holding entailed lands 

the rentes constitutes upon which may be redeemed with advantage to those the 
whom they represent, may effect the redemption of any rente constitute under capital of 
the provisions of this Act by paying the price of redemption out of the moneys of 
those whom they represent: Provided that tutors, curators and usufructuary 
proprietors (usufruitiers) and holders of entailed lands, observe the formalities p^viao. 
required by law in the alienation of the property of the persons whose rights shall 
be represented by them ; but persons holding in mortmain and corporations shall 
not be required to obser\'e any other formality in or before the redemption of any 
such rente constitute than those prescribed by this Act. 

XXV. And it shall be lawful for the several religious or ecclesiastical com- Reiigioue 
munities, holding in mortmain Fiefs or Seigniories in Lower Canada, to invest 

from time to time, as they shali see fit, in any lands or tenements in this Province, seigiSoriesmay 
or in any public or private securities in this Province, which they shall deem the invat commuta- 
most advisable or advantageous to their respective communities, any sums of 
money that may accrue to them from the redemption of any rente constitute 
created under this Act, or out of the Special Fund appropriated by this Act. 

Destination and Legal character of Properties and rights Hereafter to Represent 

Seigniories. 

XXVI. In respect of all rights acquired in, to or upon, any Seigniory before As respecte 
the publication in the Canada Gazette of the notice of the Receiver General of the*^ 
the deposit of the Schedule of any Seigniory in his hands, and for the preser\'ation notice of deposit 
whereof an opposition shall have been filed within six months from the date of of the Schedule, 
the said publication, all lands and real rights which at and immediately before 

the passing of this Act were held by the Seignior as part of his Seigniory, all rights shS be filed, 
secured to him under the Schedule thereof, all rentes under this Act to be created, the «nteB 
all moneys to arise from the redemption of any such rentes, or to be received by 
the Seignior out of the aid granted by this Act to the censitaires towards the ^th as the 
redemption of Seigniorial rigtits, duties and dues, and all properties and rights Seignioiy. 
so by such Seignior acquired as to represent such moneys, shall be held and taken 
as though attached to the domaine of such Seigniory, and as representing such 
Seigniory ; but in respect of all rights thereafter to accrue, or for the preservation .^ regards other 
whereof no opposition shall have been filed within the delay aforesaid, all such 
lands, rights, rentes and moneys shall be held and taken to be, and shall be to all distinct proper- 
intents separate and independent properties and rights ; and it shall not be re- ties, 
quisite that any person, in order to the holding, recovery or enforcement of any 
th^of, should qualify himself as being, or as ever having been, a Seignior. 

XXV 11. All rentes constitutes to be created under this Act, shall have the Privilege for 
same privileges ex causa as the right of the bailleur de fonds, and the like prefe- “ 
fence over all other hypothecary claims affecting the land, as any Seigniorial dues 
upon or arising out of such land would have had previous to redemption of the 
said dues, without any registration in any Registiy office to that end ; but the 

Mm 
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No more than Creditor shall not have the right to recover more than flve years' arrears of any 
five yeare’ such rent ; and in default of moveables out of which the amount of any judgment 
to be for such arrears, though amounting to less than Ten Pounds currency, may be 
* levied, execution may issue against such land after a delay of one year from the 
date of such Judgment, and not sooner. 

In wlut ca^ XXV III. Every rente constitute established by virtue of this Act, shall always 

redeemable by consent of the owner of the land and of the Seignior, in cases 
deemable. where the Seignior has the right to the capital thereof for his own use, and not 
otherwise ; but if the Seigniory be entailed (substitute) or held by a tutor, curator, 
or usufructuary proprietor (usufruitier), and an opposition be filed and then in 
force, the rente and arrears only shall be received, subject always to the exception 
in the next following section, which shall apply to all cases of redemption of such 
rentes. 

Such rcotes XXIX. Provided always, that it shall not be lawful to redeem any such rente 
*****^bie constitute except by the consent of the Seignior having the right to the capital 
“caaeifpSd thereof for his own use, at any other time in any year than the day on which such 
off at once for rente is payable; But provided also, that at any time, and whether the Seignior 
g^hoie ijgye Qp jjave not the right to the capital of the rentes constitutes under this Act, 
***“®*^* for his own use, it shall be lawful for the Censitaires in any Seigniory to redeem by 
one payment all the said rentes constitutes then remaining in the Seigniory, and 
How the in such case the redemption money shall be paid to the Seigniory, if there be then 
moiwSSl^be opposition filed as aforesaid and in force ; and if there be such opposition, then 

drait witlu be paid to the Receiver General, and shall be dealt with in all respects as 

money coming to the Seignior out of the Special Fund appropriated in aid of the 
Money may Censitaires ; and the paying of such redemption money shall always be one of the 
reis^^orthiB which money may be raised on the credit of the Consolidated 

on the Municipal Loan Fund for Lower Canada, under any law in force for raising money 
cr^itof the on the credit of such Fund: and the redemption money under this Section shall 
municipaUj^i always be the capital sum of which the rentes redeemed shall be equal to the legal 
interest, unless another rate be agreed upon by the Censitaires, and a Seignior 
having the right to such redemption money, for his own use. 

Miscellaneous Provisions 

Dferetnotto XXX. No sale under Writ of Execution (par d6cret) shall have the effect of 
puige Seigiiio- liberating any immovable property then or theretofore held a titre de cens, and 

rights, charges, conditions or reservations established in 
representing respect of such immovable property in favor of the Seignior, due before the com- 
tbem. pletion of the Schedule of the Seigniory in which such property lies, or from any 
rente constitute payable thereon under such Schedule, but every such immov- 
able property shall be considered as having been sold subject thereafter to all 
such rights, charges, conditions or reservations, without its being necessary for 
the Seignior to make an opposition for the said purpose before the sale. 

Opposition for XXX 1. If notwithstanding the provisions of this Act, any opposition afin de 
S charge be made hereafter for the preserv'ation of any of the rights, charges, con- 
““ mUL ditions or reservations mentioned in the next preceding section of this Act, such 
opposition shall not have the effect of staying the sale, and the opposant shall 
not be entitled to any costs thereon, but it siiall be returned into Court by the 
Sheriff after the sale, to be dealt with as to law may appertain. 

Seignior’B XXXII. The Seignior of whom any land the tenure of which shall be com- 
l®*^*^^®** muted under this Act, was held, shall be maintained, in his privileges and 
offlMutatkm hypothecs on the land, for the payment of all arrears of Seigniorial rights law- 
muntained. fully due at the time of such commutation. 

Certain Lands Declared to be and to have been Holden in Franc-aleu 
Roturier. 

Lands hereto XXXIII. All lands which any Seignior has, by any Act (Acte) or Deed in 
to beSd to writing heretofore executed, released or agreed to release from all Seigniorial rights 
frano-aieu. in consideration of the payment of any sum of money or of any annual rent, are 
hereby declared to be and to have been from the day of the dflte of every suen 
Act (Acte) or Deed, free from all such Seigniorial rights and holdcn in franc-aleii 
BenteiimpoBed roturier; but the Commissioners, for the purpose of making the Schedules oi 
on my be Seigniories in which any such lands are situate, shall deal with all such lands as 
redeemed, etc. jj roture, and when the same are liable to an annual rw» 

shaU establish and specify in the Schedule the capital of every such rent, m orae 
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that the same may be redeemed by the person liable therefor, in the same manner 
as any rente constitu6e established by this Act. 

XXXIV. All lands upon which mortmain dues (des droits d’indemnit6) have Certain landa on 
been paid to any Seignior, and which have not been sold or conceded since such which mor^ 
payment to parties holding otherwise than in mortmain, are hereby declared to toTte 

be and to have been from the day of the date of such payment or of any Act held in iranc- 
(Acte) or Deed in writing, binding the owner to pay the same, released from all «»ieu,etc. 
Seigniorial dues and duties and held en franc-aleu roturier, but subject to the 
payment of a rente constitute equal to the cens and rent legally due thereon. 

Interpretation and Extent of this Act 

XXXV. And, for the interpretation of this Act — Be it enacted, That none of Act not to 
the provisions of this Act shall extend to the wild and unconceded lands in Sei- — 

gnories held by the Grown in trust for the Indians, nor to the Seignories held by Seignioi^(S*tS 
the Ecclesiastics of the Seminary of St. Sulpice of Montreal, nor to either of the Seminary of st. 
Fiefs Nazareth, Saint Augustin, Saint Joseph, Closse and Lagauchetifere, in the 
City and County of Montreal, nor to any other arrifere-fief depending upon (rele- 
vant de) any of the said Seigniories, nor to the Seigniories of the late Order of Cro^m and 
Jesuits or other Seigniories held by the Principal OUlcers of Her Majesty’s Ord- 
nance, nor to any lands held en franc-aleu noble and granted under and by virtue of oiSmc 
the Act of the Parliament of the late Province of Lower Canada, passed in the third Seigniories, 
year of the Reign of His late Majesty King George the Fourth, and intituled: An 
Act for the relief of certain censitaires or grantees of La Salle and others therein Act ofTloT’ 
mentioned, possessing lands within the limits of the Township of Sherrington: Geo. 4,c. li. 
l^rovided always, that the Governor in Council may if he shall see fit, grant to the 
Censitaires of the Grown Seigniories the Revenues whereof belong to the Province, 

(including the Seigniories of the late order of Jesuits), upon commutation of their advant^to 
lands, equal advantages and relief as are hereby granted to the Censitaires of 
Seigniories not excepted from the operation of this Act. gSL. ^ 

XXXVI. Nothing herein contained shall affect the right to, or the recovery of, ^ct not to affect 
any arrears of Seigniorial dues accrued before the passing of this Act, or shall give arreare, etc. 
any person whomsoever any right of action for the recovery of money or other 
value paid by him or his predecessors in the form of rents or other Seigniorial 
dues, or for the recovery of damages which he may pretend to claim for the 
])rivalion of any right of which he may deem that he has been illegally deprived 
by his Seignior, unless he would have had such right of action if this Act had not 
been passed ; nor shall any thing in this Act be construed to weaken or to support 
any claim of any Seignior or of any Censitaires to any right claimed by or for ttey^tood^ 
them respectively, at the hearing on the questions and propositions to be sub- before the 
milted under this Act to the Judges for their decision, but the same shall be pa«u«ofthi8 
decided by the law as it stood immediately before the passing of this Act. ® ' 

XXXV II. The word“ Seigniory,” wherever it occurs in this Act, shall be con- interpretation 
slrued as meaning any part of a Fief, arrifere-fief, or Seigniory held by a single ^words: 
individual, or by a corporation, or held by several persons in common (par 
indivis) as well as the whole of a fief, arrifere-fief, or Seigniory, except in such 
parts of this Act in which the words “arriftre-fief ” and “Seigniory” are made use Seignior; 
of to distinguish the Fief dominant from the fief servant ; and the word “ Seignior ” 
shall be construed as meaning any Corporation, or any sole proprietor, and all 
persons who are proprietors in common (par indivis) of any part of a Fief, arrifere- 
lief, or Seigniory, as well as any person or Corporation, being sole proprieter, and 
all persons, proprietors jointly and par indivis of the whole of any such Fief, 
arrifere-fief, or Seigniory: the words “Seignior” and Censitaire” shall apply to the Seigi^rand 
owner of any rente constitu6e created under this Act, and the person charged 
therewith, respectively, as well as to the owner of and person charged with the 
rights and duties represented by such Rente; the words “Seigniorial Rights,” S^oriai 
whenever they occur in this Act, shall include and be construed as including all 
rights, duties, charges, obligations, and Seigniorial or feudal dues whatsoever; 
the word “Land” shall mean any lot, piece or parcel of land, and shall include hmd. 
the buildings thereon constructed, and all its appurtenances. 

XXXVIIL The legislature reserves the right of making any provision, de- Bight to amend 
claratory or otherwise which may be found necessary for the purpose of fully 
carrying out the intent of this Act ; which intent is declared to be, — ^to abolish as j^tent 
soon as practicable, all feudal or Seigniorial rights, duties and dues, substitut- reaep^ed. 
ing therefor rentes constitutes of equal value,— to grant to the Seignior a fair 

Min2 



632 CONSTITUTIONAL DOCUMENTS OF CANADA [1841- 

indemnity, and no more, for all the lucrative rights which the law gives him, and 
which this Act will abolish,— to preserve the rights of third parties, unless such 
rights be lost by their own neglect or laches: — and to aid the censitaire out of 
the Provincial Funds in the redemption of those Seigniorial charges which inter- 
fere most injuriously with his independence, industry and enterprise ; and every 
enactment and provision of this Act shall receive the most liberal construction 
possible with a view to ensure the accomplishment of the intention of the legisla- 
ture, as hereby declared. 

Interpretetion XXX IX. The “ Interpretation Act” shall apply to this Act. 

Act to apply. xL. This Act shall be known, cited and referred to as “The Seigniorial Act 

Short tide, of 1854”. 

Extent of Act. XLI. This Act Shall apply to Lower Canada only. 

FORM A 

Public notice is hereby given that the Schedule (of the flef, arri6re-flef, or of the 
Seigniory of (name of fief, arri^re-flef, or Seigniory) shewing the rentes constitutes 
into which the feudal and Seigniorial rights, dues, charges, obligations and rents 
due and payable upon each land in such (flef, arrifere-flef, or Seigniory) are con- 
verted, is completed, and that a triplicate thereof has been deposited in the oflice 
of the Receiver General, and another in the office of the Superior Court in the 
District of and that the third remains in the possession of the under- 

signed, 

(Here give the name of the locality in which the Commissioner is sitting, and 
the date.) * ] Commissioner under 

A. B. [ the Seigniorial Act of 
j 1854. 


CLvni 

THE UNION ACT AMENDMENT ACT, 1848 
(11 & 12 Victoria, c. 56.) 

An Acl to repeal so much of an Act of the Third and Fourth Years of her present 
Majesty, to re-unite the Provinces of Upper and Lower Canada, as relates to the 
use of the English Language in Instruments relating to the Legislative Council and 
Legislative Assembly of the Province of Canada, 

14th August, 1818. 

3 and 4 Viet., Whereas by an Act * passed in the session of Parliament held in the third and 
c. 35. fourth years of Her Present Majesty, intituled “ An Act to re-unite the Provinces 
of Upper and Lower Canada, and for the Government of Canada,” it is amongst 
other things enacted that from and after the said reunion of the said two Pro- 
vinces, all WTits, proclamations, instruments for summoning and calling together 
the Legislative Council and Legislative Assembly of the Province of Canada, and 
for proroguing and dissolving the same, and all writs of summons and elections, 
and all writs and public instruments whatsoever relating to the said Legislative 
Council and Legislative Assembly, or either of them, and all returns to such 
writs and instruments, and all journals, entries, and written or printed pro- 
ceedings, of what nature soever, of the said Legislative Council and Legislative 
Assembly, and of each of them respectively, and all written or printed pro- 
ceedings and reports of Committees of the said Legislative Council and Legislative 
Assembly respectively, shall be in the English language only; Provided always 
that the said enactment shall not be construed to prevent translated copies of any 
such documents being made, but no such copy should be kept among the records of 
the Legislative Council or Legislative Assembly, or be deemed in any case to have 
the force of an original record: And whereas it is expedient to alter the law in 
this respect, in order that the Legislature of the Province of Canada, or the said 
Legislative Council and Legislative Assembly respectively, may have power to 
make such regulations herein as to them may seem advisable: Be it therefore 
of enacted by the Queen's most excellent Majesty, by and with the advice ana 
en^iw ^ consent of the Lords Spiritual and Temporal, and Commons, in this 
write, etc., shaU Parliament assembled, and by the authority of the same, that from and after me 


See No. OZZI. 
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naBBing of this Act so much of the said recited Act as is hereinbefore recited shail ^ Is 
berepealed.‘ 

II. And be it enacted that this Act, or any part thereof, may be repealed, Act may be 
altered, or varied at any time during the present session of Parliament. amended, etc. 


CLIX 


THE UNION ACT AMENDMENT ACT,* 1854 
(17 & 18 Victoria, c. 118.) 

An Acl lo empower Ihe Legislature of Canada to alter the Constitution of the Legis- 
lative Council for that ProvincCy and for other purposes, 

nth August, 1854. 

Whereas an Act ’ of the session of Parliament holden in the third and fourth 
years of her Majesty, chapter thirty-flve, “ to reunite the Provinces of Upper and 
Lower Canada, and for the Government of Canada,** provides amongst other 
things for the establishment of a Legislative Council in the Province of Canada, 
consisting of members summoned thereto by the Governor, under the authority 
of her Majesty as therein specified: And whereas it is expedient that the Legis- 
lature of the said Province should be empowered to alter the constitution of the 
said Legislative Council : And whereas the said Act requires amendment in other 
respects: Be it enacted by the Queen’s most excellent Majesty, by and with the 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows: 

I. It shall be lawful for the Legislature of Canada, by any Act or Acts to be Power to the 
hereinafter for that purpose passed, to alter the manner of composing the Legis- Lecture of 
lative Council of the said Province, and to make it consist of such number of Se^n^tuUwi 
members appointed or to be appointed or elected by such persons and in such of the i^aia- 
manner as to the said Legislature may seem fit, and to flx the qualifications of tive Council, 
the persons capable of being so appointed or elected, and by such Act or Acts to 

make provision, if they shall think fit, for the separate dissolution, by the 
Governor of the said Legislative Council and Legislative Assembly respectively, 
and for the purposes aforesaid to vary and repeal in such manner as to them may 
seem fit all or any of the sections of the said recited Act, and of any other Act of 
Parliament now in force, which relate to the constitution of the Legislative 
Council of Canada :Providcd always that any bill or bills which shall be passed by 
the present Legislative Council and Assembly of Canada for all or any of the 
jiurposes aforesaid shall be reser\'ed by the said Governor, unless he think fit to 
withhold her Majesty’s assent thereto, for the signification of her Majesty’s 
pleasure, and shall be subject to the enactments of the said recited Act of the 
third and fourth years of her Majesty, chapter thirty-five, section thirty-nine, 
which relate to bills so resen'cd for the signification of her Majesty’s pleasure. 

II. As soon as the constitution of the Legislative Council of the Province of ProTisions of 
Canada shall have been altered under such Act or Acts so assented to by her former Acts 
Majesty as aforesaid, all provisions of the said recited Act of Parliament of the 

third and fourth years of her Majesty, chapter thirty-five, and of any other Act new Legislative 
of Parliament now in force relating to the Legislative Council of Canada, shall be Council, 
held to apply to the Legislative Council of Canada so altered, except so far as 
such provisions may have been varied or repealed by such Act or Acts of the 
Legislature of Canada so assented to as aforesaid. 


’ This repeal was due to the fact that the speaker of the Canadian house of assembly (1844-5) 
louud himself compelled under the act of union, section 41, to refuse a motion written in French. As a 
i^ult of this refusal an addnss was sent to England praying for repeal. Gladstone replied, saying that 
the address would be favourably received (February 3, 1846), and this act was accordingly passed 
without protest, except from lord Stanley in the house of lords, who said that the official recognition of 
r rench which would follow would constitute 'a permanent barrier between two portions of the country’. 
Atgin, who favoured the use of French, aimounced the repeal of section 41 of the act of union to the 
Unadian parliament on January 18, 1849. (See, inter alia, Jmmah of the Hoiue of Aesembly of Canada ; 
vol. 0 , Srd. ser. ; Bourinot’s Life of Elgin), This imperial statute did much to allay the fears 
the French Canadians, who had not forgotten lord Durham's suggestion that the future should 
con^n a gradual effort ‘to establish an English population with English laws and language ... and to 
trust goverment to none but a decidedly English legislature’. , 

1 Pa«ed in response to an addiess from the Canadian house of assembly (see Journals, 

; W^nd, op, cit., pp. 146 fl., and Hansard, vol. cxxxiv, Srd ser.). An act was passed in 1866 by 
t ^^^egMlature providing for an elective legislative councU. 
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Legidatoro of I n. It shall be lawful for the Legislature of Canada from time to time to vary 
Acts repeal aU or any of the provisions of the Act or Acts altering the constitution 
confuting of the said Legislative Council: Provided always, that any bill for any such pur- 
the new L^da- pose, which shall vary the qualifleation of councillors, or the duration of office of 
tive Council ; jj councillors, or the power of the Governor to dissolve the Council or Assembly, 
shall be reserved by the Governor for the signification of her Majesty's pleasure 
in manner aforesaid. 

and may vary, IV. It shall be lawful for the Legislature of Canada, by any Act or Acts reserved 
etc., for the signification of her Majesty’s pleasure, and whereto her Majesty shall have 
tio^of mSbOT assented as hereinbefore provided, to vary or repeal any of the provisions of the 
of AsBembly. recited Act of Parliament of the third and fourth years of her Majesty, which 
relate to the property qualification of members of the Legislative Assembly. 
Proviso in V. So much of the twenty-sixth section of the said recited Act of Parliament 
section 26 of 3 as provides that it shall not be lawful to present to the Government of the 
c. P^'ovince of Canada, for her Majesty’s assent, any bill of the Legislative Council 

’ ‘ and Assembly of the said Province by which the number of representatives in 

the Legislative Assembly may be altered unless the second and third readings of 
such bill in the Legislative Council and Legislative Assembly shall have itcen 
passed with the concurrence of two-thirds of the members for the time being of tlie 
said Legislative Council, and two-thirds of the members for the time being of the said 
Legislative Assembly respectively, and that the assent of her Majesty shall not be 
given to any such bill unless addresses shall have been presented by the Legis- 
lative Council and the Legislative Assembly respectively to the Governor staling 
that such bill has been so passed, is hereby repealed. 

Section 42 of VI. The forty-second section of the said recited Act of Parliament, providing 
3 “d 4 ^i^» that in certain cases Bills of the Legislative Council and Assembly of Canada shall 
c. 36, repealed, before both Houses of Parliament of the United Kingdom, is hereby 

repealed; and notwithstanding anything in the said Act of Parliament, or in any 
other Act of Parliament contained, it shall be lawful for the Governor to declare 
that he assents in her Majesty’s name to any bill of the Legislature of Canada, or 
for her Majesty to assent to "any such bill if reserved for the signification of lier 
pleasure thereon, although such bill shall not have been laid before the said Mouses 
of Parliament: and no Act heretofore passed, or to be passed by the Legislaliire 
of Canada shall be held invalid or ineffectual by reason of the same not havinir 
been laid before the said Houses, or by reason of the Legislative Council and 
Assembly not having presented to the Governor such address as by the said Act 
of Parliament is required. 

Interpretation VII. That in this Act the word “Governor” is to be understood as corn- 
of terms, prehending the Governor and in his absence the Lieutenant-Governor, or poi son 
authorized to execute the office or the functions of the Governor of Canada. 


CLX 

THE UNION ACT AMENDMENT ACT, 1856 
(22 & 23 Victoria, c. 10.) 

An Acl lo empower the Legislature of Canada lo make laws regulating Ihe appoinl- 
menl of a Speaker of the Legislative Council, 

8th August, 1850. 

3 and 4 Viet., W’hereas by an Act * passed in the Session of Parliament holden in the tliird 
c. 36. and fourth years of Her Majesty, chapter thirty-five, “ to re-unite the Provinces 
of Upper and Lower Canada, and for the Government of Canada,” it is nniongst 
other things provided that the Governor of the Province of Canada shall have 
power and authority, from time to time, by an instrument under the Great beat 
of the said Province, to appoint one member of the said Legislative Council to be 
Speaker of the said Legislative Council, and to remove him and appoint another 
17 and 18 Viet., in his stead: And, whereas by an Act • passed in the Session of Parliament 

c. 118. in the seventeenth and eighteenth years of Her Majesty, chapter one hundred an ^ 
eighteen, “ to empower the Legislature of Canada to alter the constitution of uit 
Legislative Council for that Province, and for other purposes,” power was give 

» It is difficult to trace the origins of the repeal of this section. Apparently no demand was made for 
it in Canada (see Keith, RetjxmtUfle QovemmerU, ii, p. 646). ^ _ 

*No,OXXr. •No.OLIX. 



1867] CONSTITUTIONAL DOCUMENTS OF CANADA 635 

to the Legislature of Canada to alter the manner of composing the Legislative 
Council for that Province, and to make it Consist of such number of persons 
appointed, or to be appointed, or elected by such persons and in such manner as 
to the said Legislature may seem fit, in the manner and subject to the conditions 
by that Act provided, and for the purpose aforesaid to vary and repeal, in such 
manner as to them may seem fit, all or any of the provisions of the first-recited 
Act, and of any other Act of Parliament now in force which relate to the con- 
stitution of the Legislative Council of Canada ; and it was thereby further enacted, 
that the Speaker of the Legislative Council should, as theretofore, be appointed 
by the Governor: And, whereas the said Legislature, in pursuance of the powers 
conferred on them by the said last-recited Act, have, by an Act of the Province of 
Canada passed in the Session of the said Legislature holden in the nineteenth and 
twentieth years of Her Majesty, “to change the constitution of the Legislative 
Council by rendering the same elective," provided for the election of members of 
the said Council, and for the gradual substitution of elective for appointed 
members thereof : And, whereas doubts have been entertained whether it is lawful 
for the Legislature of Canada, under the powers given to them by the said last- 
recited Act of Parliament, to provide for the appointment or election of a Speaker 
of the Legislative Council, and it is expedient that such doubts should be removed, 
be it enacted by the Queen’s Most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows: 

1. It shall be lawful for the Legislature of Canada, by any Act or Acts passed 
in the manner and subject to the conditions specified in the said last-recited Act 
of Parliament, to alter the constitution of the Legislative Council of the said 
Province by providing for the appointment or election of a Speaker ^ of the said 
Council ; and for this purf)ose to vary and repeal, in such manner as to them may 
seem fit, so much of the hereinbefore recited sections of the said Acts of Parlia- 
ment, and of the provisions of the said recited or any other Acts of Parliament as 
relates to the appointment of such Speaker. 

CLXI 

A. T, GALT’S RESOLUTIONS ON FEDERATION, 1858 > 

[Trans,: Skelton, Life and Times of A, T, Galt] 

1. That in view of the rapid development of the population and resources of 
Western Canada, irreconcilable dilllculties present themselves to the maintenance 
of that equality which formed the basis of the Union of Upper and Lower 
Canada, and require this House to consider the means whereby the progress 
which has so happily characterized this province may not be arrested through 
the occurrence of sectional jealousies and dissensions. It is, therefore, the 
opinion of this House that the Union of Upper and Lower Canada should be 
changed from a Legislative to a Federative Union by the subdivision of the 
province into two or more divisions, each governing itself in local and sectional 
matters, with a general legislative government for subjects of national and com- 
mon interest ; and that a Commission of nine members be now named to report 
on the best means and mode of effecting such constitutional changes. 

2. That considering the claims possessed by this province on the North- 
western and Hudson’s Bay territories and the necessity of making provision for 
the government of the said districts, it is the opinion of this House that in the 
adoption of a federative constitution for Canada means should be provided for 
the local government of the said territories under the general government until 
population and settlement may from time to time enable them to be admitted 
into the Canadian Confederation. 

3. That a general Confederation of the provinces of New Brunswick, Nova 
Scotia, Newfoundland and Prince Edward Island with Canada and the Western 
territories is most desirable and calculated to promote their several and united 
interests by preserving to each province the uncontrolled management of its 
peculiar institutions and of those internal affairs respecting which differences 
of opinion might arise with other members of the Confederation, while it will 

, ‘ In I860 the Canadian leaiBlature pawed an act to provide for the election of a speaker by the 
legislative council. 

■ For the history of Nob. OLXI-OLXIV, see Skelton, op. oil., chapter viii(Ozford, 1920). 
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increase that identity of feeling which pervades the possessions of the British 
Crown in North America ; and by the adoption of a uniform policy for the develop, 
ment of the vast and varied resources of these immense territories will greatly 
add to their national power and consideration ; and that a Committee of nine 
members be appointed to report on the steps to be taken for ascertaining without 
delay the sentiments of the inhabitants of the Lower Provinces and of the 
Imperial Government on this most important subject. 

CLXII 

CARTIER, ROSS, AND GALT TO LYTTON 
[Trans. : Skelton, GalL] 

London, 23rd October, 1858. 

Sir, — 

We have the honour to submit for the consideration of Her Majesty’s Govern- 
ment that the Governor-General of Canada, acting under the advice of his re- 
sponsible advisers, has been pleased to recommend that the subject of a Federa- 
tive Union of the Provinces of British North America should form the subject 
of discussion by Delegates from each Province, to be appointed under the orders of 
Her Majesty’s Government and we have been instructed to urge the importance 
of this step as well upon grounds peculiar to Canada as from considerations affect- 
ing the interests of the other Colonics and of the whole Empire. 

It is our duty to state that very grave difficulties now present themselves in 
conducting the Government of Canada in such a manner as to show due regard 
to the wishes of its numerous population. The Union of Lower with Upper 
Canada was based upon perfect equality being preserved between these provinces, 
a condition the more necessary from the differences in their respective language, 
law and religion, and although there is now a large English population in Lower 
Canada, still these differences exist to an extent which prevents any perfect 
and complete assimilation of the views of the two sections. 

At the time of the Union Act Lower Canada possessed a much larger popula- 
tion than Upper Canada, but this produced no difficulty in the Government of 
the United Provinces under that Act. Since that period, however, the progress 
of population has been more rapid in the western section, and claims are now 
made on behalf of its inhabitants forgiving them representation in the Legislature 
in proportion to their numbers, w'hich claims, involving, it is believed, a most 
serious interference with the principles upon wdiich the Union was based, have 
been and are strenuously resisted by Low^er Canada. The result is shown by an 
agitation fraught with great danger to the peaceful and harmonious working 
of our constitutional system, and consequently detrimental to the progress of 
the province. 

The necessity of providing a remedy for a state of things that is yearly becoming 
worse, and of allaying feelings that are daily being aggravated by the contention 
of political parties, has impressed the advisers of Her Majesty’s representatives 
in Canada with the importance of seeking for such a mode of dealing with these 
difficulties as may forever remove them. In this view it has appeared to them 
advisable to consider how far the Union of Lower with Upper Canada could be 
rendered essentially federative — in combination with the provinces of New 
Brunswick, Nova Scotia, Newfoundland and Prince Edward Island, together 
with such other territories as it may be hereafter desirable to incorporate with 
such confederation from the possessions of the Crow’n in British North America. 

The undersigned are convinced that Her Majesty’s Government will be fully 
alive to the grave nature of the circumstances referred to which are stated by 
them under the full responsibility of their position as advisers of the Crown of 
Canada. They are satisfied that the time has arrived for a constitutional dis- 
cussion of all means whereby the evils of internal dissension may be avoided in 
such an important dependency of the Empire, as Canada. But independent of 
reasons affecting Canada alone it is respectfully represented that the interests 
of the several Colonies and of the Empire will be greatly promoted by a more 
intimate and united Government of the entire British North American Posses- 
sions. The population, trade and resources of all these Colonies have so rapidly 
increased of late years and the removal of Trade restrictions has made them, m 
so great a degree, self-sustaining, that it appears to the Government of Canada 
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exceedingly important to bind still more closely the ties of their common allegi- 
ance to the British Crown, and to obtain for general purposes such an identity 
in legislation as may serve to consolidate their growing power, thus raising, 
under the protection of the Empire, an important confederation on the North 
American Continent. 

At present each Colony is totally distinct in its Government, in its customs 
and trade, and in its general legislation. To each other, no greater facilities are 
extended than to any Foreign State and the only common tie is that which binds 
all to the British Crown. This state of things is considered to be neither pro- 
motive of the physical prosperity of all, nor of that moral union which ought to 
be preserved in the presence of the powerful confederation of the United States. 

With a population of three and a half millions, with a foreign commerce exceed- 
ing Twenty-five million Sterling, and a Commercial Marine inferior in extent only 
to those of Great Britain and the United States, it is in the power of the Imperial 
Government, by sanctioning a confederation of these Provinces, to constitute 
a Dependency of the Empire, valuable in time of peace, and powerful in the 
event of war — forever removing the fear that these Colonies may ultimately serve 
to swell the power of another Nation. 

In the case of the Australian Colonies the Imperial Government have con- 
sented to their discussion of the question of Confederation — ^although the reasons 
for it, as relates to the Empire, can scarcely be either so urgent or so iiqportant 
as those which affect British North America. 

The Government of Canada do not desire to represent the feelings of the other 
provinces. Their application is confined to the request that the Imperial Govern- 
ment will be pleased to authorise a meeting of Delegates on behalf of each Colony 
and of Upper and Lower Canada respectively, for the purpose of considering 
the subject of a Federative Union, and reporting on the principles on which the 
same could properly be based. 

That such delegates should be appointed by the Executive Government of 
each Colony, and meet with as little delay as possible. 

That the* Report of such Delegates should be addressed to the Secretary of 
State for the Colonies, and that a Copy of it as soon as it is prepared, should be 
placed in the hands of the Governor and Lieutenant-Governor of each Colony, 
in order that he may lay the same before the Provincial Parliament, with as 
little delay as possible. 

Upon the Report of such Delegates it will be for Her Majesty’s Government 
to decide whether the interests of the Empire will be promoted by Confederation 
and to direct the action of the Imperial Parliament thereon — ^with the con- 
currence of the Legislatures of the respective Colonies. 

We have the honour to be, 

Your most obedient and humble servants, 

G. E. Cartier. 

Jno. Ross. 

A. T. Galt. 


CLXIII 

CARTIER, ROSS, AND GALT TO LYTTON 
[Trans. ; Skelton, Galt.] 

London, 25th October, 1858. 

l^ear Sir Edward: 

In the official communication which we have this day the honour to address 
to you, on the Confederation of the British North American provinces, we have 
felt it improper to offer any opinion upon the details which will form the subject 
of (he proposed discussion by Delegates. It is also our duty not to cause embar- 
rassment by advancing views which may yet have to be greatly modified. We 
venture, however, in compliance with your desire for a confidential communica- 
tion on these points to suggest : — 

That the Federal Government should be composed of a Governor-General, or 
Viceroy, to be appointed by the Queen, of an Upper House or Senate elected upon 
n territorial basis of representation, and of a House of Assembly, elected on the 
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basis of population, the Executive to be composed of ministers responsible to 
the legislature. 

That the powers of the Federal legislators and Government should comprehend 
the Customs, Excise and all trade questions, Postal Service, Militia, Banking, 
Currency, Weights and Measures and Bankruptcy, Public Works of a National 
Character, Harbours and Light-houses, Fisheries and their protection, Criminal 
justice. Public Lands, Public Debt and Government of unincorporated and 
Indian Territories. It will form a subject for mature deliberation whether the 
powers of the Federal Government should be confined to the points named, or 
should be extended to all matters not specially entrusted to the local legislatures. 

The Confederation might involve the constitution of a Federal Court of Appeal. 

The general revenue, having first been charged with the expense of collection 
and civil government, to be subject to the payment of interest on the public 
debts of the Confederation to be constituted from the existing obligations of 
each, — the surplus to be divided each year according to population. The net 
revenue from the Public Lands in each province to be its exclusive property, 
except in the case of the territories. 

It may be expedient for a limited time to provide from the general revenue 
a certain fixed contribution for educational and judicial purposes until provision 
is made for the same by each member of the Confederation. 

It will be obser\'ed that the basis of Confederation now proposed differs from 
that of the United States in several important particulars. It does not profess 
to be derived from the people but would be the constitution provided by Uit^ 
imperial parliament, thus affording the means of remedying any defect, which 
is now practically impossible under the American constitution. The local legisla- 
ture would not be in a position to claim the exercise of the same sovereign powei-s 
which have frequently been the cause of difference between the American stales 
and their general government. To this may be added that by the proposed 
distribution of the revenue each province yroiild have a direct pecuniary interest 
in the preservation of the authority of the Federal Government. In these respects 
it is conceived that the proposed Confederation would possess greater inherent 
strength than that of the United States, and would combine the advantage of 
the unity for genera] purposes of a legislative union with so mucii of the I'edera- 
lion principle as would join all the benefits of local government and legislation 
upon questions of provincial interest. 

We have, etc. etc. 

(Signed) G. E. Cartier. 

Jno. Ross. 

A. T. Galt. 


CLXIV 

LYTTON TO HEAD 
[Trans.: Skelton, Galt,] 


Downing Street, 
26th November, 1858. 


Sir, 


1 have on a former occasion acknowledged your despatch No. 1 18 of the 9th of 
September, accompanied by a minute of a committee of the Executive Council 
of Canada proposing that Her Majesty’s Government should authorize a meeting 
of Delegates to discuss the expediency and the conditions of a federal Union oi 
the British North American Provinces. By this name 1 understand to be mean 
an arrangement for establishing a common legislation in the Provinces upon 
matters of common concern. 1 have since received a letter on the same question, 
dated the 23rd of October, from those members of your Executive Council vv i 
have recently visited England, and,l have to inform you that the proposal n* . 
received from Her Majesty’s Government the careful consideration whicii i ^ 
importance demands. i r the 

The question, however, is one which involves not merely the interest : 
important Province of Canada and its relations towards the Empire, 
the position and welfare of the other North American Provinces. The Gov 
ment of one of them has afforded some indication that it deems the 
a Legislative union of some or all of the Colonies as equally deserving oi 
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sideration. With this exception Her Majesty's Government have received no 
expression whatever of the sentiments which may be entertained by the Govern- 
ments of the Lower Provinces. We think that we should be wanting in proper 
consideration for those Governments if we were to authorize, without any 
previous knowledge of their views, a meeting of Delegates from the Executive 
Councils, and thus to commit them to a preliminary step towards the settlement 
of a momentous question, of which they have not yet signified their assent to the 
principle. 

A communication in terms corresponding with the present despatch will be 
addressed to the Governors of the other Provinces, in order to place them and 
their responsible Advisers in full possession of the actual state of the question. 

I have, etc., 

E. B. Lytton. 


CLXV 

GALT ON THE CANADIAN TARIFF, 1859 ^ 

[Trans.: Parliamenlarg Papers, H.C. 400 (1864).] 

. . . From the expressions used by his Grace in reference to the sanction of the 
Provincial Customs Act, it would appear that he had even entertained the sug- 
gestion of its disallowance ; and though, happily, her Majesty has not been so 
advised, yet the question having been thus raised, and the consequences of such 
a step, if ever adopted, being of the most serious character, it becomes the duty 
of the Provincial Government distinctly to state w^hat they consider to be the 
position and rights of the Canadian Legislature. 

Respect to the Imperial Government must always dictate the desire to-satisfy 
them that the policy of this country is neither hastily nor unwisely formed; 
and that due regard is had to the interests of the Mother Country as well as of 
the Province. But the Government of Canada acting for its Legislature and 
people cannot, through those feelings of deference which they owe to the Imperial 
authorities, in any manner waive or diminish the right of the people of Canada 
to decide for themselves both as to the mode and extent to which taxation shall 
be imposed. The Provincial Ministry are at all times ready to afford explanations 
in regard to the acts of the Legislature to which they are party ; but, subject to 
their duty and allegiance to her Majesty, their responsibility in all general 
questions of policy must 'be to the Provincial Parliament, by whose confidence 
they administer the affairs of the country; and in the imposition of taxation 
it is so plainly necessary that the Administration and the people should be in 
accord, that the former cannot admit responsibility or require approval beyond 
that of the local Legislature. Self-government would be utterly annihilated if 
the views of the Imperial Government w^ere to be preferred to those of the people 
of Canada. It is, therefore, the duty of the present Government distinctly to 
affirm the right of the Canadian Legislature to adjust the taxation of the people 
in the way they deem best, even if it should unfortunately happen to meet the 
disapproval of the Imperial Ministry. Her Majesty cannot be advised to disallow 
such acts, unless her advisers are prepared to assume the administration of the 
affairs of the Colony irrespective of the views of its inhabitants. 

The Imperial Government are not responsible for the debts and engagements 
of Canada. They do not maintain its judicial, educational, or civil ser>ice; they 
contribute nothing to the internal government of the country, and the Provincial 
Legislature acting through a ministry directly responsible to it, has to make 
provision for all these wants ; they must necessarily claim and exercise the widest 
latitude as to the nature and extent of the burthens to be placed upon the in- 
dustry of the people. The Provincial Government believes that his Grace must 
share their own convictions on this important subject; but, as serious evil would 
have resulted had his Grace taken a different course, it is wiser to prevent future 
complication by distinctly stating the position that must be maintained by 
every Canadian Administration. 

* The vindication of Canada's autonooav was the outcome of ooirespondenoe with the colonial 
over a protest presented to the secretary'of sUte by the chamber of commeioe at Sheffield in 
*^ti<m to a Canadian act imposins proteotive duties on British goods. It finally closed rwnonstrances 
of such a nature. (Skelton, op, ctt., pp. 328 fl.) 
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These remarks are offered on the general principal o! colonial taxation. It is 
however, confldently believed, that had his Grace been fully aware of the facts 
connected with the recent Canada Customs Act, his despatch would not have 
been written in its present terms of disapproval. 

The Canadian Government are not disposed to assume the obligation of 
defending their policy against such assailants as the Sheffield Chamber of Com- 
merce; . . . 

***•*• 

A. T. Galt 
Minister of Finance. 

Quebec, 25 October 1859. 


CLXVI 

COLONIAL HABEAS CORPUS ACT, 1862 
(25 & 26 Victoria, c. 20.) 

An Act respecting the issue of Writs of Habeas Corpus out of England into Her 
Majesty's Possessions abroad. 

16th May, 186*2. 

Whereas it is expedient that writs of Habeas Corpus should not issue out of 
England into any colony or foreign dominion of the Crown, where Her Majesty 
has a lawfully established court or courts of justice having authority to grant 
and issue the said writ, and to ensure the due execution thereof throughout such 
colony or foreign dominion: 

Be it therefore enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as follows: 
Writ not to 1. No writ of Habeas Corpus shall issue out of England, by authority of any 
Colony* justice therein, into any colony or foreign dominion of the 
haring Cwrt Crown, where Her Majesty has a lawfully established court or courts of justice 
anthorized to having authority to grant and issue the said writ, and to ensure the due execution 
gtantaame. thereof throughout such colony or dominion. 

Not to affect 2. Provided, that nothing in this Act contained shall affect or interfere with 
right of appeal, any right of appeal to Her Majesty in Council now by law existing. 


CLXVH 

CANADIAN NEGOTIATIONS FOR FEDERATION,' 1864 

[Trans. : Pope, Sir John Macdonald, i, pp. 344 ff.] 

The Government are prepared to state that, immediately after the prorogation, 
they will address themselves, in the most earnest manner, to the negotiation 
for a confederation of all the British North American Provinces. 

That, failing a successful issue to such negotiations, they are prepared to pledge 
themselves to legislation during the next session of Parliament for the purpose 
of remedying existing difficulties by introducing tlie federal principle for Canada 
alone, coupled with such provisions as will permit the Maritime Provinces and 
the North-Western Territory to be hereafter incorporated into the Canadian 
system. 

That for the purpose of carrying on the negotiations and settling the details 
of the promised le^slation, a Royal Commission shall be issued, composed of 
three members of the Government and three members of the Opposition, of whom 
Mr. Brown shall be one ; and the Government pledge themselves to give all the 
influence of the Administration to secure to the said commission the means for 
advancing the great object in view. 

That, subject to the House permitting the Government to carry through the 
public business, no dissolution of Parliament shall take place, but the Administra- 
tion will again meet the present House. 

> For the htetory, lee Colqnboon, A, H. U., TheFathen of Confedmtim (Toronto, 

W. P. M., The CmutUuiUm of Canada (Otorendon Ftm, 1022); Trotter, E. G.. Canadian Federanm 
(London, 1024). 
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Shortly after 6 p.m. the parties met at the same place, when Mr. Brown stated 
that, without communicating the contents of the confidential paper entrusted to 
him, he had seen a sufficient number of his friends to warrant him in expressing 
the belief that the bulk of his friends would, as a compromise, accept a measure 
for the Federative Union of Canada, with provision for the future admission of 
the Maritime Colonies and the North-West Territory. To this it was replied that 
the Administration could not consent to waive the larger question ; but, after 
considerable discussion, an amendment to the original proposal was agreed to 
in the following terms, subject to the approval, on Monday, of the Cabinet and 
of His Excellency: 

The Government are prepared to pledge themselves to bring in a measure 
next session for the purpose of removing existing difficulties by introducing the 
federal principle into Canada, coupled with such provisions as will permit the 
Maritime Provinces and the North-West Territory to be incorporated into the 
same system of government. 

And the Government will seek, by sending representatives to the Lower 
Provinces and to England, to secure the assent of those interests which are 
beyond the control of our own legislation to such a measure as may enable all 
British North America to be united under a General Legislature based upon 
the federal principle. 


CLXVIII 

THE QUEBEC RESOLUTIONS ON FEDERATION, OCTOBER 10, 1864 
[Trans. : Canada Sessional Papers.] 

Report of Resolutions adopted at a Conference of Delegates from Provinces of Canada, 

Nova Scotia, and New Brunswick, and the Colonies of Newfoundland and Prince 

Edward Island, held at the City of Quebec, October 10, 1864, as the Basis of a 

Proposed Confederation of those Provinces and Colonies* 

1. The best interests and present and future prosperity of British North America 
will be promoted by a Federal Union under the Crown of Great Britain, provided 
such Union can be effected on principles just to the several Provinces. 

2. In the Federation of the British North American Provinces the system of 
government best adapted under existing circumstances to protect the diversified 
interests of the several Provinces, and secure efllciency, harmony, and per- 
manency in the working of the Union — would be a General Government charged 
with matters of common interest to the whole country, and Local Governments 
for each of the Canadas and for the Provinces of Nova Scotia, New Brunswick, 
and Prince Edward Island, charged with the control of local matters in their 
respective sections, provision being made for the admission into the Union on 
equitable terms of Newfoundland, the North-West Territory, British Columbia, 
and Vancouver. 

3. In framing a Constitution for the General Government, the Conference, with 
a view to the perpetuation of our connexion with the Mother-Country, and to 
the promotion of the best interests of the people of these Provinces, desire to 
follow the model of the British Constitution, so far as our circumstances will 
permit. 

4. The Executive Authority or Government shall be vested in the Sovereign 
of the United Kingdom of Great Britain and Ireland, and be administered accord- 
ing to the well understood principles of the British Constitution by the Sovereign 
personally or by the Representative of the Sovereign duly authorized. 

5. The Sovereign or Representative of the Sovereign shall be Commander-in- 
Cliief of the Land and Naval Militia Forces. 

6. There shall be a General Legislature or Parliament for the Federated Pro- 
vinces, composed of a Legislative Council and a House of Commons. 

7. For the purpose of forming the Legislative Council, the Federated Provinces 
shall be considered as consisting of three divisions — 1st, Upper Canada ; 2nd, 
Lower Canada; 3rd, Nova Scotia, New Brunswick, and Prince Edward Island; 
each division with an equal representation in the Legislative Council. 

8. Upper Canada shall be represented in the Legislative Council by 24 mem- 
bers, Lower Canada by 24 members, and the three Maritime Provinces by 24 
members, of which Nova Scotia shall have 10, New Brunswick 10, and Prince 
Edward Island 4 members. 
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9. The Colony of Newfoundland shall be entitled to enter the proposed Union, 

with a representation in the Legislative Council of four members. ’ 

10. The North-west Territory, British Columbia, and Vancouver shall be ad- 
mitted into the Union, on such terms and conditions as the Parliament of the 
Federated Provinces shall deem equitable, and as shall receive the assent of her 
Majesty ; and in the case of the Province of British Columbia or Vancouver, as 
shall be agreed to by the Legislature of such Province. 

11. The Members of the Legislative Council shall be appointed by the Crown 
under jthe Great Seal of the General Government, and shall hold office during 
life ; if any Legislative Councillor shall, for two consecutive sessions of Parlia- 
ment, fail to give his attendance in the said Council, his seat shall thereby become 
vacant. 

12. The Members of the Legislative Council shall be British subjects by birlh 
or naturalization, of the full age of 30 years, shall possess a continuous real 
property qualification of four thousand dollars over and above all incumbrances, 
and shall be and continue worth that sum over and above their debts and 
liabilities, but in the case of Newfoundland and Prince Edward Island the 
property may be either real or personal. 

13. If any question shall arise as to the qualification of a Legislative Councillor, 
the same shall be determined by the Council. 

14. The first selection of the Members of the Legislative Council shall be made, 
except as regards Prince Edward Island, from the Legislative Councils of the 
various Provinces, so far as a sufficient number be found qualified and willing 
to serv e. Such Members shall be appointed by the Crown at the recommendation 
of the General Executive Government, upon the nomination of the respective 
Local Governments; and in such nomination due regard shall be had to the 
claims of the Members of the Legislative Council of the opposition in each Pro- 
vince, so that all political parlies may as nearly as possible be fairly represented. 

15. The Speaker of the Legislative Council (unless otherwise provided by 
Parliament) shall be appointed by the Crown from among the Members of the 
Legislative Council, and shall hold office during pleasure, and shall only be 
entitled to a casting vote on an equality of v’otes. 

IG. Each of the 24 Legislative Councillors representing Lower Canada in the 
Legislative Council of the General Legislature shall be appointed to represent one 
of the 24 electoral divisions mentioned in Schedule A. of Chapter Isi of the Con- 
solidated Statutes of Canada, and such Councillor shall reside or possess his 
qualification in the division he is appointed to represent. 

17. The ba.sis of Representation in the House of Commons shall be Population, 
as determined by the official census ev'ery 10 years; and the number of Members 
at first shall be 194, distributed as follows: 


Upper Canada . . . . . .82 

Lower Canada 65 

Nov^a .Scotia 19 

New Brun.swick ...... 15 

Newfoundland 8 

And Prince Edward Island .... 5 


18. Until the official census of 1871 has been made up, there shall be no change 
in the number of Representatives from the several sections. 

19. Immediately after the completion of the census of 1871, and immediately 
after every decennial census thereafter, the representation from each section in 
the House of Commons shall be readjusted on the basis of population. 

20. Fop the purpose of such readjustments, Lower Canada shall always be 
assigned 65 Members, and each of the other sections shall at each readjustment 
receive, for the 10 years then next succeeding, the numbers of members to which it 
will be entitled on the same ratio of representation to population as Lower Canada 
will enjoy, according to the census last taken, by having sixty-five members. 

21. No reduction shall be made in the number of members returned by any 

section, unless its population shall have decreased relatively to the populatio 
of the whole Union, to the extent of five per centum. . . . 

22. In computing at each decennial period the number of Members to 
each section is entitled, no fractional parts shall be considered, unle^ wn 
exceeding one-half the number entitling to a Member, in which case a Memo 
shall be given for each such fractional part. 
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23. The Legislature of each Province shall divide such Province into the proper 
number of constituencies, and define the boundaries of each of them. 

24. The Local Legislature of each Province may, from time to time, alter the 
electoral districts for the purposes of representation in the House of Commons, 
and distribute the Representatives to which the Province is entitled, in any 
manner such Legislature may think fit. 

25. The number of Members may at any time be increased by the General 
parliament, regard being had to the proportionate rights then existing. 

26. Until provisions are made by the General Parliament, all the laws which 
at the date of the Proclamation constituting the Union are in force in the 
provinces respectively, relating to the qualification of any person to be elected 
or to sit or vote as a Member of the Assembly in the said Provinces respectively — 
and relating to the qualification or disqualification of voters, and to the oaths 
to be taken by voters, and to Returning Officers and their powers and duties, — 
and relating to the proceedings at elections, — and to the period during which 
such elections may be continued, — and relating to the trial of Controverted 
Elections, and the proceedings incident thereto, — ^and relating to the vacating 
of seats of Members, — and the issuing and execution of new writs in case of any 
seat being vacated otherwise than by a dissolution, — shall respectively apply to 
elections of Members to ser\'e in the House of Commons, for places situate in 
those Provinces respectively. 

27. Every House of Commons shall continue for five years from the day of the 
return of the writs choosing the same, and no longer, subject, nevertheless, to be 
sooner prorogued or dissolved by the Governor. 

28. There shall be a Session of the General Parliament once at least in every 
year, so that a period of 12 calendar months shall not intervene between the last 
sitting of the General Parliament in one session and the first sitting thereof in 
the next session. 

29. The General Parliament shall have power to make Laws for the peace, 
welfare and good Government of the Federated Provinces (saving the Sove- 
reignty of England, and especially Laws respecting the following subjects: — 

1 . The Public Debt and Property. 

2. The Regulation of Trade and Commerce. 

3. The imposition or regulation of Duties of Customs on Imports and Exports, 

except on Exports of Timber, Logs, Masts, Spars, Deals, and Sawn Lum- 
ber, and of Coal and other Minerals. 

4. The imposition and regulation of Excise Duties. 

5. The raising of money by all or any other modes or systems of Taxation. 

(j. The borrowing of money on the public credit. 

7. Postal service. 

8. Lines of Steam or other Ships, Railways, Canals and other works, connecting 

any two or more of the Provinces together, or extending beyond the limits 
of any Province. 

9. Lines of Steamships between the Federated Provinces and other Countries. 

10. Telegraphic communication and the incorporation of Telegraph Companies. 

11. All such works a$ shall, although lying wholly within any Province, be 

specially declared by the Acts authorizing them to be for the general 
advantage. 

12. The Census. 

13. Militia — Military and Naval Ser\ice and Defence. 

14. Beacons, Buoys and Light Houses. 

15. Navigation and Shipping. 

10. Quarantine. 

17. Sea Coast and Inland Fisheries. 

18. Ferries between any Province and a Foreign Country, or between any two 

Provinces. 

19. Currency and Coinage. 

*0. Banking, incorporation of Banks, and the issue of paper money. 

^1 . Savings Banks. 

9 , and Measures. 

04 Exchange and Promissory Notes. 

24. Interest. 

25. Legal Tender, 
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26. Bankruptcy and Insolvency. 

27. Patents of Invention and Discovery. 

28. Copyrights. 

29. Indians and Lands reserved for the Indians. 

30. Naturalization and Aliens. 

31. Marriage and Divorce. 

32. The Criminal Law, excepting the Constitution of Courts of Criminal Juris- 

diction, but including the Procedure in Criminal matters. 

33. Rendering uniform all or any of the laws relative to property and civil rights 

in Upper Canada, Nova Scotia, New Brunswick, Newfoundland and Prince 
Edward Island, and rendering uniform the procedure of all or any of the 
Courts in these Provinces ; but any Statute for this purpose shall have no 
force or authority in any Province until sanctioned by the Legislature 
thereof. 

34. The establishment of a General Court of Appeal for the Federated Provinces. 

35. Immigration. 

36. Agriculture. 

37. And generally respecting all matters of a general character, not especially 

and exclusively reserved for the Local Governments and Legislatures. 

30. The General Government and Parliament shall have all powers necessary 
or proper for performing the obligations of the Federated Provinces, as part of 
the British Empire, to Foreign Countries, arising under Treaties between Great 
Britain and such Countries. 

31. The General Parliament may also, from time to time, establish additional 
Courts, and the General Government may appoint Judges and OfTlcers thereof, 
w'hen the same shall appear necessary or for the public advantage, in order to 
the due execution of the laws of Parliament. 

32. All Courts, Judges, and Officers of the several Provinces shall aid, assist, 
and obey the General Government in the exercise of its rights and powers, and 
for such purposes shall be held to be Courts, Judges and Officers of the General 
Government. 

33. The General Government shall appoint and pay the Judges of the Superior 
Courts in each Province, and of the County Courts of Upper Canada, and Parlia- 
ment shall fix their salaries. 

34. Until the consolidation of the Laws of Upper Canada, New Brunswick, 
Nova Scotia, Newfoundland, and Prince Edward Island, the Judges of these 
Provinces appointed by the General Government shall be selected from their 
respective Bars, 

35. The Judges of the Courts of Lower Canada shall be selected from the Bar 
of Lower Canada. 

36. The Judges of the Court of Admiralty now receiving salaries shall be paid 
by the General Government. 

37. The Judges of the Superior Courts shall hold their offices during good 
behaviour, and shall be removable only on the Address of both Mouses of 
Parliament. 

Local Government 

38. For each of the Provinces there shall be an Executive Officer, styled the 
Lieutenant-Governor, who shall be appointed by the Governor General in Council, 
under the Great Seal of the Federated Provinces, during pleasure: such pleasure 
not to be exercised before the expiration of the first five years, except for cause: 
such cause to be communicated in writing to the Lieutenant-Governor imme- 
diately after the exercise of the pleasure as aforesaid, and also by Messages to 
both Houses of Parliament, within the first week of the first Session afterwards. 

39. The Lieutenant-Governor of each Province shall be paid by the General 
Government. 

40. In undertaking to pay the salaries of the Lieutenant-Governors, the Con- 
ference does not desire to prejudice the claim of Prince Edward Island upon tne 
Imperial Government for the amount now paid for the salary of the Lieutenant- 
Governor thereof. 

41. The Local Government and Legislature of each Province shall be con- 
structed in such manner as the existing Legislature of such Province shall provide. 

42. The Local Legislatures shall have power to alter or amend their Constitu- 
tion from time to time. 
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43. The Local Legislatures shall have power to make Laws respecting the 
following subjects: 

1 . Direct Taxation and the imposition of Duties on the Export of Timber, Logs, 

Masts, Spars, Deals, and Sawn Lumber, and of Goals and other Minerals. 

2. Borrowing Money on the credit of the Province. 

3 . The establishment and tenure of Local Offices, and the appointment and 

payment of Local Officers. 

4. Agriculture. 

5. Immigration. 

fi. Education ; saving the rights and privileges which the Protestant or Catholic 
minority in both Canadas may possess as to their Denominational Schools, 
at the time when the Union goes into operation. 

7. The sale and management of Public Lands, excepting Lands belonging to 

the General Government. 

8. Sea Coast and Inland Fisheries. 

9. The establishment, maintenance, and management of Penitentiaries, and of 

Public and Reformatory Prisons. 

10. The establishment, maintenance, and management of Hospitals, Asylums, 

Charities, and Eleemosynary Institutions. 

11. Municipal Institutions. 

12. Shop, Saloon, Tavern, Auctioneer and other Licences. 

13. Local Works. 

14. The Incorporation of private or local Companies, except such as relate to 

matters assigned to the General Parliament. 

15. Property and civil rights, excepting those portions thereof assigned to the 

General Parliament. 

16. Inflicting punishment by fine, penalties, imprisonment or otherwise for the 

breach of laws passed in relation to any subject within their jurisdiction. 

17. The Administration of Justice, including the constitution, maintenance, and 

organization of the Courts — both of Civil and Criminal Jurisdiction, and 
including also the Procedure in Civil Matters. 

18. And generally all matters of a private or local nature, not assigned to the 

General Parliament. 

44. The power of respiting, reprieving, and pardoning Prisoners convicted of 
crimes, and of commuting and remitting of sentences in whole or in part, which 
belongs of right to the Grown, shall be administered by the Lieutenant-Governor 
of each Province in Council, subject to any instructions he may from time to 
time receive from the General Government" and subject to any provisions that 
may be made in this behalf by the General Parliament. 

Miscellaneous 

45. In regard to all subjects o>’er which jurisdiction belongs to both the 
General and Local Legislatures, the laws of the General Parliament shall control 
and supersede those made by the Local Legislature, and the latter shall be void 
as far as they are repugnant to or inconsistent with the former. 

46. Both the English and French languages may be employed in the General 
Parliament and in its proceedings, and in the Local Legislature of Lower Canada, 
and also in the Federal Courts and in the Courts of Lower Canada. 

47. No lands or property belonging to the General or Local Government shall 
be liable to taxation. 

48. All bills for appropriating any part of the public revenue, or for imposing 
any new tax or impost, shall originate in the House of Commons or the House 
of Assembly, as the case may be. 

49. The House of Commons or House of Assembly shall not originate or pass 
any vote, resolution, address, or bill for the appropriation of any part of the 
public revenue, or of any tax or impost to any purpose, not first recommended 
by Message of the Governor General, or the Lieutenant-Governor, as the case 
naay be, during the session in which such vote, resolution, address, or bill is 
passed. 

50. Any bill of the General Parliament may be reserved in the usual manner 
for her Majesty's assent, and any bill of the Local Legislatures may in like manner 
be reserved for the consideration of the Governor General. 

bl. Any bill passed by the General Parliament shall be subject to disallowance 

N n 
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by her Majesty within two years, as in the case of bills passed by the Legislatui^s 
of the said Provinces hitherto, and in like manner any bill passed by a Local 
Legislature shall be subject to disallowance by the Governor General within one 
year after the passing thereof. 

52. The seat of Government of the Federated Provinces shall be Ottawa, 
subject to the Royal Prerogative. 

53. Subject to any future action of the respective Local Governments, the seat 
of the Local Government in Upper Canada shall be Toronto ; of Lower Canada, 
Quebec; and the seats of the Local Governments in the other Provinces shall be 
as at present. 


Property and Liabilities 

54. All stocks, cash, bankers' balances and securities for money belonging to 
each Province, at the time of the Union, except 5s hereinafter mentioned, shall 
belong to the General Government. 

55. The following public works and property of each Province shall belong to 
the General Government ; to wit : — 

1. Canals; 

2. Public harbours ; 

3. Lighthouses and piers ; 

4. Steamboats, dredges, and public vessels; 

5. River and lake improvements ; 

6. Railway and railway stocks, mortgages, and other debts due by railway 

companies ; 

7. Militaiy roads; 

8. Custom houses, post olFices, and other public buildings, except such as may 

be set aside by the General Government for the use of the Local Legisla- 
tures and Governments ; 

9. Property transferred by the Imperial Government, and known as Ordnance 

property ; 

10. Armouries, drill sheds, military clothing, and munitions of war; and 

11. Lands set apart for public purposes. 

56. All lands, mines, minerals, and royalties vested in her Majesty in the 
Provinces of Upper Canada, Lower Canada, Nova Scotia, New Brunswick, and 
Prince Edward Island, for the use of such Provinces, shall belong to the Local 
Government of the territory in which the same are so situate; subject to any 
trusts that may exist in respect to any of such lands or to any interest of other 
persons in respect of the same. 

57. All sums due from purchasers or lessees of such lands, mines, or minerals, 
at the time of the Union, shall also belong to the Local Governments. 

58. All assets connected with such portions of the public debt of any Province 
as are assumed by the Local Governments, shall also belong to these Govern- 
ments respectively. 

59. The several Provinces shall retain all other public property therein, subject 
to the right of the General Government to assume any lands or public property 
required for fortifications or the defence of the country. 

60. The General Government shall assume all the debts and liabilities of each 
Province. 

61. The debt of Canada not specially assumed by Upper and 

Lower Canada respectively, shall not exceed at the time of 

the Union $62,500,000 

Nova Scotia shall enter the Union with a debt not exceeding 8,000,000 
And New Brunswick, with a debt not exceeding . . 7,000,000 

62. In case Nova Scotia or New Brunswick do not incur liabilities beyond 
those for which their Governments are now bound, and which shall make their 
debts at the date of Union less than $8,000,000 and $7,000,000 respectively, they 
shall be entitled to interest at 5 per cent, on the amount not so incurred, in like 
manner as is hereinafter provided for Newfoundland and Prince Edward Island ; 
the foregoing resolution being in no respect intended to limit the powers given 
to the respective Governments of those Provinces by legislative authority, but 
only to limit the maximum amount of charge to be assumed by the General 
Government. Provided always that the powers so conferred by the respective 
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I^^slatures shall be exercised within five years from this date, or the same shall 
then lapse. 

63. Newfoundland and Prince Edward Island, not having incurred debts equal 
to those of the other Provinces, shall be entitled to receive by half-yearly pay- 
ments in advance from the General Government the interest at 5 per cent, on 
the difference between Ihe actual amount of their respective debts at the time 
of the Union, and the average amount of indebtedness per head of the population 
of Canada, Nova Scotia, and New Brunswick. 

64. In consideration of the transfer to the General Parliament of the powers of 
taxation, an annual grant in aid of each Province jshall be made, equal to 80 cents 
per head of the population, as established by the census of 1861, the population 
of Newfoundland being estimated at 130,000. Such aid shall be in full settlement 
of all future demands upon the General Government for local purposes, and shall 
be paid half-yearly in advance to each Province. 

65. The position of New Brunswick being such as to entail large immediate 
charges upon her local revenues, it is agreed that for the period of 10 years from 
the time when the Union takes effect, an additional allowance of $63,000 per 
annum shall be made to that Province. But that so long as the liability of that 
Province remains under $7,000,000, a deduction equal to the interest on such 
deficiency shall be made from the $63,000. 

66. In consideration of the surrender to the General Government by Newfound- 
land of all its rights in mines and minerals, and of all the ungranted and un- 
occupied lands of the Crown, it is agreed that the sum of $150,000 shall each year 
be paid to that Province, by semi-annual payments. Provided that that Colony 
shall retain the right of opening, constructing, and controlling roads and bridges 
through any of the said lands, subject to any laws which the General Parliament* 
may pass in respect of the same. 

67. All engagements that may, before the Union, be entered into with the 
Imperial Government for the defence of the country shall be assumed by the 
General Government. 

68. The General Government shall secure, without delay, the completion of 
the Intercolonial Railway from Rivi6re-du-Loup through New Brunswick to 
Truro in Nova Scotia. 

69. The communications with the North-western Territory, and the improve- 
ments required for the development of the trade of the Great West with the 
Seaboard, are regarded by this Conference as subjects of the highest importance 
to the Federated Provinces, and shall be prosecuted at the earliest possible 
period that the state of the finances will permit. 

70. The sanction of the Imperial and Local Parliaments shall be sought for 
the Union of the Provinces, on the principles adopted by the Conference. 

71. That her Majesty the Queen be solicited to determine the rank and name 
of the Federated Provinces. 

72. The proceedings of the Conference shall be authenticated by the signatures 
of the Delegates, and submitted by each Delegation to its own Government, and 
the Chairman is authorized to submit a copy to the Governor General for trans- 
mission to the Secretary of State for the Colonies. 

I certify that the above is a true copy of the original Report of Resolutions 
adopted in Conference. 

E. P. Tache, Chairman. 

CLXIX 

THE COLONIAL SECRETARY, EDWARD CARDWELL, TO 
VISCOUNT MONCK 
[Trans. : Canada Sessional Papers,] 

Downing Street, 
December 3, 1864. 

My Lord, 

Her Majesty's Government have received with the most cordial satisfaction 
your Lordship’s Despatch of the 7th ultimo, transmitting for their consideration 
the Resolutions ^ adopted by the Representatives of the several Provinces of 
British North America, who were assembled at Quebec. 

» No. OLXvni. 

Nn2 
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With the sanction of the Crown — and upon the invitation of the Governor 
General — men of every Province, chosen by the respective Lieutenant-Governors 
without distinction of party, assembled to consider questions of the utmost 
interest to every subject of the Queen, of whatever race or faith, resident in those 
Provinces ; and have arrived at a conclusion destined to exercise a most important 
influence upon the future welfare of the whole community. 

Animated by the warmest sentiments of loyalty and devotion to their Sove- 
reign, — earnestly desirous to secure for their posterity throughout all future 
time tlie advantages which they enjoy as subjects of the British Crown, — 
steadfastly attached to the institutions under which they live, — they have con- 
ducted their deliberations with patient sagacity, and have arrived at unanimous 
conclusions on questions involving many dilTlculties, and calculated under less 
favourable auspices to have given rise to many differences of opinion. 

Such an event is in the highest degree honourable to those who have taken 
part in these deliberations. It must inspire confidence in the men by whose 
judgement and temper this result has been attained; — and will ever remain on 
record as an evidence of the salutary influence exercised by the institutions under 
which these qualities have been so signally developed. 

Her Majesty’s Government have given to your Despatch and to the Resolutions 
of the Conference their most deliberate consideration. They have regarded them 
as a whole, and as having been designed by those who have framed them to 
establish as complete and perfect an union of the whole into one Government, as 
the circumstances of the case and a due consideration of existing interests would 
admit. They accept them, therefore, as being, in the deliberate judgement of 
those best qualifled to decide upon the subject, the best framework of a measure 
to be passed by the Imperial Parliament for attaining that most desirable result. 

The point of principal importance to the practical w^ell-working of the scheme, 
is the accurate determination of the limits between the authority of the Central 
and that of the Local Legislatures in their relation to each other. It has not been 
possible to exclude from the resolutions some provisions which appear to be less 
consistent than might, perhaps, have been desired with the simplicity and unity 
of the system. But upon the whole it appears to her Majesty’s Government, 
that precautions have been taken, which are obviously intended to secure tu 
the Central Government the means of effective action throughout the several 
Provinces; and to guard against those evils which must inevitably arise, if any 
doubt were permitted to exist as tu the respective limits of Central and Local 
authority. They are glad to observe that, although large powers of legislation 
are intended to be vested in local bodies, yet the principle of Central control 
has been steadily kept in view. The importance of this principle cannot he over- 
rated. Its maintenance is essential to the practical elllciency of the system, — 
and to its harmonious operation, both in the general administration, and in tlie 
Governments of the several Provinces. A very important part of this subject 
is the expense which may attend the working of the Central and the Local 
Governments. Her Majesty’s Government cannot but express the earnest hoj>e 
that the arrangements which may be adopted in this respect may not be of such 
a nature as to increase — at least in any considerable degree — the whole expendi- 
ture, or to make any material addition to the taxation, and thereby retard the 
interna] industry, or tend to impose new burdens on the commerce of the 
country. 

Her Majesty’s Government are anxious to lose no lime in conveying to you 
their general approval of the proceedings of the Conference. There arc, however, 
two provisions of great importance which seem to require revision. The first of 
these is the provision contained in the 44th Resolution with respect to the exercise 
of the Prerogative of pardon. It appears to her Majesty’s Government that this 
duty belongs to the representative of the Sovereign, — and could not with pro- 
priety be devolved upon the Lieutenant-Governors, who will, under the present 
scheme, be appointed not directly by the Crown, but by the Central Government 
of the United Provinces. 

The second point which her Majesty’s Government desire should be recon- 
sidered is the Constitution of the Legislative Council. They appreciate the con- 
siderations which have influenced the Conference in determining the mode m 
which this body, so important to the constitution of the Legislature, should be 
composed. But it appears to them to require further consideration whether 
the Members be appointed for life, and their number be fixed, there will be any 
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sufficient means of restoring harmony between the Legislative Council and the 
Popular Assembly, if it shall ever unfortunately happen that a decided difference 
of opinion shall arise between them. 

These two points, relating to the Prerogative of the Crown and to the Con- 
stitution of the Upper Chamber, have appeared to require distinct and separate 
notice. Questions of minor consequence and matters of detailed arrangement 
may properly be reserved for a future time, when the Provisions of the Bill, 
intended to be submitted to the Imperial Parliament, shall come under con- 
sideration. Her Majesty’s Government anticipate no serious difficulty in this 
part of the case, —since the Resolutions will generally be found sufficiently 
explicit to guide those who will be intrusted with the preparation of the Bill. It 
appears to them, therefore, that you should now take immediate measures in 
concert with the Lieutenant-Governors of the several Provinces, for submitting 
to their respective Legislatures this project of the Conference ; — and if, as I hope, 
you are able to report that these Legislatures sanction and adopt the scheme, 
her Majesty’s Government will render you all the assistance in their power for 
carrying it into effect. It will probably be found to be the most convenient 
course, that in concert with the Lieutenant-Governors, you should select a deputa- 
tion of the persons best qualified, to proceed to this country that they may 
he present during the preparation of the Bill, and give to her Majesty’s Govern- 
ment the benefit of their counsel upon any question which may arise during the 
[lassage of the measure through the two Houses of Parliament, 

I have, &c., 

Edward Cardwell. 


CLXX 

COLONIAL LAWS VALIDITY ACT, 1865 
(28 & 29 Victoria, c. 63.) 

An Acl io remove Doubls as lo Ihe Validity of Colonial Laws, 

29th .Tune, 1865. 

Whereas doubts have been entertained respecting the validity of divers laws 
enacted, or purporting lo be enacted by the Legislatures of certain of Her 
Majesty’s Colonies, and respecting the powers of such Legislatures; and it is 
expedient that such doubts should be removed: 

He it hereby enacted by the Queen’s Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows; — 

1. The term “colony” shall in this Act include all of Her Majesty’s Possessions Definitions; 
abroad, in which there shall exist a legislature as hereinafter defined, except the “Colony.” 
Channel Islands, the Isle of Man, and such territories as may for the time being 
be vested in Her Majesty, under or by virtue of any Act of Parliament for the 
government of India: 

The terms “Legislature” and “Colonial Legislature” shall severally signify “Lepgiature,’* 
the authority (other than the Imperial Parliament or Her Majesty in Council), “Colonial 
com[)etent to make laws for any colony ; Legialatute.” 

The term “Representative Legislature” shall signify any Colonial Legislature *‘Repiwenta- 
which shall comprise a legislative body of which one-half are elected by in- tiveL^^ture.* 
habitants of the colony ; 

The term “Colonial Law” shall include laws made for any colony, either by '‘Colonial Law.” 
such Legislature as aforesaid or by Her Majesty in Council ; 

An Act of Parliament, or any provision thereof, shall, in construing this Act, Act of Par- 
be said to extend lo any colony when it is made applicable to such colony by 
the express words or necessary intendment of any Act of Parliament; «tend to Colony 

The term “Governor” shall mean the officer lawfully administering the “Governor.” 
Government of any colony ; 

The term “Letters Patent” shall mean letters patent under the great seal of ‘‘LetteraPatent ’* 
the United Kingdom of Great Britain and Ireland, 

Any colonial law, which is or shall be in any respect repugnant to the provi- colonial Law 
sions of any Act of Parliament extending to the colony to which such law may ^bo^dfor 
relate, or repugnant lo any order or regulation made under authority of such Act repngnan 
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of Parliament, or having in the colony the force or effect of such Act, shall be read 
subject to such Act, order, or regulation, and shall, to the extent of such repug- 
nancy but not otherwise, be and remain absolutely void and inoperative, 
aioni^ Law 3 . No colonial law shall be, or be deemed to have been, void or inoperative on 
for ground of repugnancy to the law of England, unless the same shall be repug- 

nant to the provisions of some such Act of Parliament, order, or regulation, as 
aforesaid. 

Colonial Law 4. No colonial law, passed with the concurrence of or assented to by the 
Govembr of any colony, or to be hereafter so passed or assented to, shall be, or 
with inatru^ deemed to have been, void or inoperative by reason only of any instructions 
tioDs. with reference to such law, or the subject thereof, which may have been given 
to such Governor, by or on behalf of Her Majesty, by any instrument other than 
the letters patent or instrument authorizing such Governor to concur in passing 
or to assent to laws for the peace, order, and good government of such colony, 
even though such instructions may be referred to in such letters patent, or last- 
mentioned instrument. 

Colomal i^B- 5 . Every colonial Legislature shall have, and be deemed at all times to have 
had, full power within its jurisdiction to establish courts of judicature, and to 
ODttrte^Law! abolish and reconstitute the same, and to alter the constitution thereof, and to 
make provision for the administration of justice therein ; and every representative 
Legislature shall, in respect to the colony under its jurisdiction, have, and be 
deemed at all times to have had, full power to make laws respecting the constitu- 
RepreamtatiTe tion, powers, and procedure of such Legislature ; provided that such laws shall 
passed in such manner and form as may from time to time be required, 
OoDstitotion. by any Act of Parliament, letters patent. Order in Council, or colonial law for the 
time being in force in the colony. 

Certified oopi« 6. The certificate of the clerk or other proper officer of a legislative body in 
^dScetiiat colony to the effect that the document to which it is attached is a true copy 
they are of any colonial law assented to by the Governor of such colony, or of any bill 
properly passed, reserved for the signification of Her Majesty’s pleasure by the said Governor, 
shall be primd facie evidence that the document so certified is a true copy of 
such law or bill, and, as the case may be, that such law has been duly and properly 
passed and assented to, or that such bill has been duly and properly passed and 
Proclamation presented to the Governor ; and any proclamation, purporting to be published by 
to be evidence authority of the Governor, in any newspaper in the colony to which such law 
disaSwano^ relate, and signifying Her Majesty's disallowance of any such colonial 

’ law, or Her Majesty’s assent \o any such reserved bill as aforesaid, shall be prima 
facie evidence of such disallowance or assent. 

And whereas doubts are entertained respecting the validity of certain Acts 
Certain Acte enacted, or reputed to be enacted, by the Legislature of South Australia : be it 
“ further enacted as follows: 

Australia 7. All laws or reputed laws enacted or purporting to have been enacted by 
to be valid, the said Legislature, or by persons or bodies of persons for the time being acting 
as such Legislature, which have received the assent of Her Majesty in Gouncil, 
or which have received the assent of the Governor of the said Colony in the name 
and on behalf of Her Majesty, shall be and be deemed to have been valid and 
effectual from the date of such assent for all purposes whatever; provided that 
nothing herein contained shall be deemed to give effect to any law or reputed 
law which has been disallowed by Her Majesty, or has expired, or has been 
lawfully repealed, or to prevent the lawful disallowance or repeal of any law. 


CLXXI 

DEBATES IN THE CANADIAN PARLIAMENT ON CONFEDERATION 

1865 

[Trans. : Parliamentary Debates on the Subject of the Confederation of the Brilish 
North American Provinces {Quebec, \SGib),] 

Monday, February 6, 18bb. 

Attorney General Macdonald moved, “That an humble Address be presented to 
Her Majesty, praying that She may be graciously pleased to cause a - 

be submitted to the Imperial Parliament, for the purpose of uniting the Coi^ > 
of Canada, Nova Scotia, New Brunswick, Newfoundland, and Prince Euw 
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Island, in one Government, with provisions based on certain Resolutions,^ which 
were adopted at a Conference of Delegates from the said Colonies, held at the 
city of Quabec, on the 10th October, 1864.” He said: — Mr. Speaker, in fulfilment 
of the promise made by the Government to Parliament at its last session, I have 
moved this resolution. I have had the honour of being charged, on behalf of the 
Government, to submit a scheme for the Confederation of all the British North 
American Provinces — a scheme which has been received, I am glad to say, with 
general, if not universal, approbation in Canada. The scheme, as propounded 
through the press, has received almost no opposition. While there may be 
occasionally, here and there, expressions of dissent from some of the details, yet 
the scheme as a whole has met with almost universal approval, and the Govern- 
ment has the greatest satisfaction in presenting it to this House. This subject, 
which now absorbs the attention of the people of Canada, and of the whole of 
British North America, is not a new one. For years it has more or less attracted 
the attention of every statesman and politician in these provinces, and has been 
looked upon by many far-seeing politicians as being eventually the means of 
deciding and settling very many of the vexed questions which have retarded the 
prosperity of the colonies as a whole, and particularly the prosperity of Canada. 
The subject was pressed upon the public attention by a great many writers and 
politicians ; but 1 believe the attention of the Legislature was first formally called 
to it by my honorable friend the Minister of Finance.® Some years ago, in an 
elaborate speech, my hon. friend, while an independent member of Parliament, 
before being connected with any Government, pressed his views on the Legisla- 
ture at great length and with his usual force. But the subject was not taken up 
by any party as a branch of their policy, until the formation of the Cartier-Mac- 
donald administration in 1858, when the Confederation of the colonies was an- 
nounced as one of the measures which they pledged themselves to attempt, if 
possible, to bring to a satisfactory conclusion. In pursuance of that promise, the 
letter or despatch, which has been so much and so freely commented upon in the 
press and in this House, was addressed by three of the members of that Ad- 
ministration to the Colonial Office.® The subject, however, though looked upon 
with favor by the country, and though there were no distinct expressions of 
opposition to it from any party, did not begin to assume its present proportions 
until last session. Then, men of all parties and all shades of politics became 
alarmed at the aspect of affairs. They found that such was the opposition be- 
tween the two sections of the province, such was the danger of impending anarchy, 
in consequence of the irreconcilable differences of opinion, with respect to 
representation by population, between Upper and Lower Canada, that unless 
some solution of the difficulty was arrived at, we would suffer under a succession 
of weak governments, — ^weak in numerical support, weak in force, and weak in 
power of doing good. All were alarmed at this state of affairs. We had election 
after election, — ^we had ministry after ministry, — ^with the same result. Parties 
were so equally balanced, that the vote of one member might decide the fate of 
the Administration, and the course of legislation for a year or a series of years. 
This condition of things was well calculated to arouse the earnest consideration 
of every lover of his country, and I am happy to say it had that effect. None 
were more impressed by this momentous state of affairs, and the grave appre- 
hensions that existed of a state of anarchy destroying our credit, destroying our 
prosperity, destroying our progress, than were the members of this present 
House; and the leading statesmen on both sides seemed to have come to the 
common conclusion, that some step must be taken to relieve the country from the 
dead-lock and impending anarchy that hung over us. With that view my 
colleague, the President of the Council,® made a motion founded on the despatch 
addressed to the Colonial Minister, to which I have referred, and a committee was 
struck, composed of gentlemen of both sides of the House, of all shades of political 
opinion, without any reference to whether they were supporters of the Administra- 
tion of the day or belonged to the Opposition, for the purpose of taking into calm 
and full deliberation the evils which threatened the future of Canada. That 
motion of my honorable friend resulted most happily. The committee, by a wise 
provision,— and in order that each member of the committee might have an 
opportunity of expressing his opinions without being in any way compromised 
before the public, or with his party, in regard either to his political friends or to 

* No. CLXVIH. • Hon. A. T. Chfit (see Skdton, Life of OaU, Oxford, 1920). 

Nob. OLXn and CLXIII. « Hon. Qeoige Brown (see Lewis, George Brown, Oxford, 1926). 
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his political foes, — agreed that the discussion should be freely entered upon 
without reference to the political antecedents of any of them, and that they should 
sit with closed doors, so that they might be able to approach the subject frankly 
and in a spirit of compromise. The committee included most of the leading 
members of the House, — I had the honor myself to be one of the number, — and 
the result was that there was found an ardent desire — a creditable desire, 1 must 
say, — displayed by all the members of the committee to approach the subject 
honestly, and to attempt to work out some solution which might relieve Canada 
from the evils under which she laboured. The report of that committee was laid 
before the House, and then came the political action of the leading men of the 
two parties in this House, which ended in the formation of the present Govern- 
ment. The principle upon which that Government was formed has been an- 
nounced, and is known to all. It was formed for the very purpose of carrying out 
the object which has now received to a certain degree its completion, by the 
resolutions 1 have had the honor to place in your hands. As has been stated, it 
was not without a great deal of difficulty and reluctance that that Government 
was formed. The gentlemen who compose this Government had for many years 
been engaged in political hostilities to such an extent that it affected even their 
social relations. But the crisis was great, the danger was imminent, and the 
gentlemen who now form the present Administration found it to be their duty to 
lay aside all personal feelings, to sacrifice in some degree their position, and even 
to* run the risk of having their motives impugned, for the sake of arriving at some 
conclusion that would be satisfactory to the country in general. The present 
resolutions were the result. And, as I said before, 1 am proud to believe that the 
country has sanctioned, as I trust that the representatives of the people in this 
House will sanction, the scheme which is now submitted for the future government 
of British North America. Everything seemed to favour the project, and every- 
thing seemed to shew tliat the present was the time, if ever, when this great union 
between all Her Majesty’s subjects dwelling in British .North America, should be 
carried out. When the Government was formed, it was felt that the difllculties 
in the way of effecting a union between all the British North American Colonies 
were great — so great as almost, in the opinion of many, to make it hoj>eless. And 
with that view it was the policy of I he Government, if they could not succeed in 
procuring a union between all the British North American Colonies, to attempt to 
free the country' from the dead-lock in which we were placed in Upper and l>ower 
Canada, in consequence of the difference of opinion betw'een the two sections, by 
having a severance to a certain extent of the present union between the two pro- 
vinces of Upper and Lower Canada, and the substitution of a Federal Union 
between them. Most of us, howe\'er, I may say, all of us, w^ere agreed - and 1 
believe every thinking man will agree — as to the expediency of effecting a union 
between all the provinces, and the superiority of such a design, if it were only 
practicable, over the smaller scheme of having a Federal union between Upper 
and Lower Canada alone. By a happy concurrence of events, the time came when 
that proposition could be made with a hope of success. By a fortunate coincidence 
the desire for union existed in the Lower Provinces, and a feeling of the necessity 
of strengthening themselves by collecting together the scattered colonies on 
the sea-board, had induced them to form a convention of their own for the pur- 
pose of effecting a union of the Maritime Provinces of Nova .Scotia, New Bruns- 
wick, and Prince Edward Island, the legislatures of those colonies having formally 
authorized their respective governments to send a delegation to Prince Edward 
Island for the purpo.se of attempting to form a union of some kind. Whether the 
union should be federal or legislative was not then indicated, but a union of some 
kind was sought for the purpose of making of themselves one people instead of 
three. We, ascertaining that they were about to take such a step, and knowing 
that if we allowed the occasion to pass, if they did indeed break up all their present 
political organizations and form a new one, it could not be expected that they 
would again readily destroy the new organization which they had formed,— the 
union of the three provinces on the sea-board, — and form another with Canada. 
Knowing this, we availed ourselves of the opportunity, and asked if they would 
receive a deputation from Canada, who would go to meet them at Charlottetown 
for the purpose of laying before them the advantages of a larger and more ex- 
tensive union, by the junction of all the provinces in one great government under 
our common Sovereign. They at once kindly consented to receive and hear us. 
They did receive us cordially and generously, and asked us to lay our views before 
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them. We did so at some length, and so satisfactory to them were the reasons we 
gave ; so clearly, in their opinion, did we shew the advantages of the greater union 
over the lesser, that they at once set aside their own project, and joined heart and 
hand with us in entering into the larger scheme, and trying to form as far as they 
and we could, a great nation and a strong government. Encouraged by this 
arrangement, which, however, was altogether unofTicial and unauthorized, we 
returned to Quebec, and then the Government of Canada invited the several 
governments of the sister colonies to send a deputation here from each of them 
for the purpose of considering the question, with something like authority from 
their respective governments. The result was, that when we met here on the 10th 
of October, on the first day on which we assembled, after the full and free dis- 
cussions which had taken place at Charlottetown, the first resolution now before 
this House was passed unanimously, being received with acclamation as, in the 
o[)inion of every one who heard it, a proposition which ought to receive, and would 
receive, the sanction of each government and each people. The resolution is, 
“That the best interests and present and future prosperity of British North 
America will be promoted by a Federal Union under the Crown of Great Britain, 
provided such union can be effected on principles just to the several provinces.” 
It seemed to all the statesmen assembled — and there are great statesmen in the 
Lower Provinces, men who would do honour to any government and to any legis- 
lature of any free country enjoying representative institutions — it was clear to 
them all that the best interests and present and future prosperity of British North 
America would be promoted by a Federal Union under the Crown of Great Britain. 
And it seems to me, as to them, and I think it will so appear to the people of this 
country, that, if we wish to be a great people; if we wish to form — using the 
e\pressi<»n which was sneered at the other evening — a great nationality, com- 
manding the respect of the world, able to hold our own against all opponents, and 
to defend those institutions we prize ; if we wish to have one system of government, 
and to establish a commercial union, with unrestricted free trade, between people 
of the live provinces, belonging, as they do, to the same nation, obeying the same 
Sovereign, owning the same allegiance, and being, for the most part of the same 
l)lond and lineage : if we wish to be able to afford to each other the means of mutual 
defence and supfiort against aggression and attack — this can only be obtained by 
a union of some kind between the scattered and weak boundaries composing the 
British North American Provinces. The ver>^ mention of the scheme is fitted to 
bring with it its own approbation. Supposing that in the spring of the year 1865, 
half a million f)eo[>le were corning from the United Kingdom to make Canada 
their home, although they brought only their strong arms and willing hearts; 
though they brought neither skill nor experience nor wealth, w^ould we not receive 
them with open arms, and hail their presence in Canada as an important addition 
to our strength? But when, by the proposed union, we not only get nearly a 
million of people to join us — when they contribute not only their numbers, their 
physical strength, and their desire to benefit their position, but w'hen we know 
that they consist of old-established communities, having a large amount of realized 
wealth, — composed of people possessed of skill, education and experience in the 
ways of the New^ World — people who are as much Canadians, I may say, as we 
are — people w ho are imbued with the same feelings of loyalty to the Queen, and 
the same desire for the continuance of the connection with the Mother Countiy 
as we are, and at the same time, have a like feeling of ardent attachment for this, 
our common countr>% for which they and we would alike fight and shed our blood, 
if necessary. When all this is considered, argument is needless to prove the 
advantage of such a union. There were only three modes, — if I may return for a 
moment to the difficulties with which Canada was siirri^unded, — only three modes 
that w'ore at all suggested, by which the dead-lock in our affairs, the anarchy we 
dreaded, and the evils w'hicli retarded our prosperity, could be met or averted. 
One was the dissolution of the union between Upper and Lower Canada, leaving 
them as they w^ere before the union <)f 1841. I believe that that proposition, by 
itself had no supporters. It w’as felt by ever>' one that, although it was a course 
that w'ould do away with the sectional dilliculties w'hich existed, — though it 
would remove the pressure on the part of the people of Upper Canada for the 
representation based upon population, — and the jealousy of the people of Low^er 
Canada lest their institutions should be attacked and prejudiced by that principle 
in our representation ; yet it was felt, by every thinking man in the province that 
it would be a retrograde step, which would throw back the country to nearly the 
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same position as it occupied before the union, — that it would lower the credit 
enjoyed by United Canada, — that it would be the breaking up of the connection 
which had existed for nearly a quarter of a century, and, under which, although it 
had not been completely successful, and had not allayed altogether the local 
jealousies that had their root in circumstances which arose before the union, our 
province, as a whole, had nevertheless prospered and increased. It was felt that 
a dissolution of the union would have destroyed all the credit that we had gained 
by being a united province, and would have left us two weak and ineffective 
governments, instead of one powerful and united people. The next mode sug- 
gested, was‘ the granting of representation by population. Now, we all know the 
manner in which that question was and is regarded by Lower Canada ; that while 
in Upper Canada the desire and cry for it was daily augmenting, the resistance to 
it in Lower Canada was proportionably increasing in strength. Still, if some such 
means of relieving us from the sectional jealousies which existed between the two 
Canadas, if some such solution of the difUculties as Confederation had not been 
found, the representation by population must eventually have been carried ; no 
matter though it might have been felt in Lower Canada, as being a breach of the 
Treaty of Union, no matter how much it might have been felt by the Lower 
Canadians that it would sacriflee their local interests, it is certain that in the pro- 
gress of events representation by population would have been carried ; and, had 
it been carried — I speak here my own individual sentiments — I do not think it 
would have been for the interest of Upper Canada. For though Upper Canada 
would have felt that it had received what it claimed as a right, and had suceeded 
in establishing its right, yet it would have left the Lower Province with a sullen 
feeling of injury and injustice. The LowTr Canadians would not have worked 
cheerfully under such a change of system, but w^ould have ceased to be whal they 
are now — a nationality, with representatives in Parliament, governed by general 
principles, and dividing according to their political opinions — and would have 
been in great danger of becoming a faction, forgetful of national obligations, and 
only actuated by a desire to defend their own sectional interests, their own laws, 
and their own institutions. The third and only means of solution for our diffi- 
culties was the junction of the provinces either in a Federal or a Legislative Union. 
Now, as regards the comparative advantages of a Legislative and a Federal 
Union, I have never hesitated to state my own opinions. I have again and again 
stated in the House, that, if practicable, 1 thought a Legislative Union would be 
preferable, I have always contended that if we could agree to have one govern- 
ment and one parliament, legislating for the whole of these peoples, it wnuld be 
the best, the cheapest, the most vigorous, and the strongest system of government 
we could adopt. But, on looking at the subject in the Conference, and discussing 
the matter as w'e did, most unreservedly, and with a desire to arriv'e at a satis- 
factory conclusion, we found that such a system was impracticable. In the first 
place, it would not meet the assent of the people of Lower Canada, because they 
felt that in their peculiar position — being in a minority, with a different language, 
nationality and religion from the majority, — in case of a junction with the other 
provinces, their institutions and their law's might be assailed, and their ancestral 
associations, on which they prided themselves, attacked and prejudiced ; it was 
found that any proposition wdiich involved the absorf)tion of the individuality 
of Lower Canada — if I may use the expression — would not be r(‘ceived with favour 
by her people. We found too, that though their people speak the same language 
and enjoy the same system of law as the people of Upper Canada, a system 
founded on the common law of England, there w'as as great a disinclination on 
the part of the various Maritime Provinces to lose their individuality, as separate 
political organizations, as we observed in the case of Lower Canada herself. There- 
fore, we were forced to the conclusion that we must either abandon the idea of 
Union altogether, or devise a system of union in which the separate provincial 
organizations would be in some degree preserved. So that those who were, like 
myself, in favour of a Legislative Union, were obliged to modify their views and 
accept the project of a Federal Union as the only scheme practicable, even for the 
Maritime Provinces. Because, although the law of those provinces is founded on 
the common law of England, yet every one of them has a large amount of law of 
its own — colonial law framed by itself, and affecting every relation of life, such 
as the laws of property, municipal and assessment laws; laws relating to the 
liberty of the subject, and to all the great interests contemplated in legislation ; 
we found, in short, that the statutory law of the different provinces was so varied 
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and diversified that it was almost impossible to weld them into a Legislative 
Union at once. Why, sir, if you only consider the innumerable subjects of legis- 
lation peculiar to new countries, and that every one of those five colonies had 
particular laws of its own, to which its people have been accustomed and are 
attached, you will see the difTlculty of effecting and working a Legislative Union, 
and bringing about an assimilation of the local as well as general laws of the whole 
of the provinces. We in Upper Canada understand from the nature and operation 
of our peculiar municipal law, of which we know the value, the difTiculty of fram- 
ing a genera] system of legislation on local matters which would meet the wishes 
and fulfil the requirements of the several provinces. Even the laws considered the 
least important, respecting private rights in timber, roads, fencing, and innumer- 
able other matters, small in themselves, but in the aggregate of great interest to 
the agricultural class, who form the great body of the people, are regarded as of 
great value by the portion of the community affected by them. And when we 
consider that every one of the colonies has a body of law of this kind, and that it 
will take years before those laws can be assimilated, it was felt that at first, at all 
events, any united legislation would be almost impossible. 1 am happy to state — 
and indeed it appears on the face of the resolutions themselves — ^that as regards 
the Lower Provinces, a great desire was evinced for the final assimilation of our 
laws. One of the resolutions provides that an attempt shall be made to assimilate 
the laws of the Maritime Provinces and those of Upper Canada, for the purpose 
of eventually establishing one body of statutory law, founded on the common law 
of England, the parent of the laws of all those provinces. One great objection 
made to a Federal Union was the expense of an increased number of legislatures. 
1 will not enter at any length into that subject, because my honorable friends, the 
Finance Minister and the President of the Council, who are infinitely more com- 
petent than myself to deal with matters of this kind — matters of account — ^will, 
1 think, be able to show that the expenses under a Federal Union will not be 
greater than those under the existing system of separate governments and legis- 
latures. Here, where we have a joint legislature for Upper and Lower Canada, 
which deals not only with subjects of a general interest common to all Canada, 
but with all matters of private right and of sectional interest, and with that class 
of measures known as “ private bills,” we find that one of the greatest sources of 
expense to the country is the cost of legislation. We find, from the admixture of 
subjects of a general, with those of a private character in legislation, that they 
mutually interfere with each other; w^hereas, if the attention of the Legislature 
w'as confined to measures of one kind or the other alone, the session of Parliament 
would not he so protracted and therefore not so expensive as at present. In the 
proposed Constitution all matters of general interest are to be dealt with by the 
General Legislature ; while the local legislatures will deal with matters of local 
interest, which do not affect the Confederation as a whole, but are of the greatest 
importance to their particular sections. By such a division of labour the sittings 
of the General Legislature would not be so protracted as even those of Canada 
alone. And so with the local legislatures, tlieir attention being confined to sub- 
jects pertaining to their owm sections, their sessions would be shorter and less 
expensive. Then, when w'c consider the enormous saving that will be effected in 
the administration of affairs by one General Government — ^when we reflect that 
each of the five colonies has a government of its own with a complete establish- 
ment of public departments and all the machinery required for the transaction 
of the business of the country — that each has a separate executive, judicial and 
militia system — that each province has a separate ministr>% including a Minister 
of Militia, with a complete Adjutant General’s Department — that each has a 
Finance Minister with a full Customs and Excise staff — that each Colony has as 
large and complete an administrative organization, with as many Executive 
officers as the General Government will have — we can well understand the enor- 
mous saving that will result from a union of all the colonies, from their having 
but one head and one central system. W’e in Canada already know something of 
the advantages and disadvantages of a Federal Union. Although we have 
nominally a Legislative Union in Canada — although we sit in one Parliament, 
supposed constitutionally to represent the people without regard to sections or 
localities, yet we know, as a matter of fact, that since the union in 1841, we have 
had a Federal Union ; that in matters affecting Upper Canada solely, members 
from that section claimed and generally exercised the right of exclusive legislation, 
while members from Low'er Canada legislated in matters affecting only their own 
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section. We have had a Federal Union in fact, though a Legislative Union in 
name ; and in the hot contests of late years, if on any occasion a measure affecting 
any one section were interfered with by the members from the other — if, for 
instance, a measure locally affecting Upper Canada were carried or defeated against 
the wishes of its majority, by one from Lower Canada, — my honourable friend the 
President of the Council, and his friends denounced with all their energy and 
ability such legislation as an infringement of the rights of the Upper Province. 
Just in the same way, if any act concerning Lower Canada were pressed into law 
against the wishes of the majority of her representatives, by those from Upper 
Canada, the Lower Canadians would rise as one man and protest against such a 
violation of their peculiar rights. The relations between England and Scotland 
are very similar to that which obtains between the Canadas. The union between 
them, in matters of legislation, is of a federal character, because the Act of Union 
between the two countries provides that the Scottish law cannot be altered, 
except for the manifest advantage of the people of Scotland. This stipulation has 
been held to be so obligatory on the Legislature of Great Britain that no measure 
affecting the law of Scotland is passed unless it receives the sanction of a majority 
of the Scottish members in Parliament. No matter how important it may be for 
the interests of the empire as a whole to alter the laws of Scotland — no matter 
how much it may interfere with the symmetry of the general law of the United 
Kingdom, that law is not altered, except with the consent of the Scottish people, 
as expressed by their representatives in Parliament. Thus, we have in Great 
Britain, to a limited extent, an example of the working and effects of a Federal 
Union, as we might expect to witness them in our own Confederation. The whole 
scheme of Confederation, as propounded by the Conference, as agreed to and 
sanctioned by the Canadian Government, and as now presented for the con- 
sideration of the people, and the Legislature, bears upon its face the marks of 
compromise. Of necessity there must have been a great deal of mutual con- 
cession. When we think of the representatives of live colonies, all supposed to 
have different interests, meeting together, charged with the duty of protecting 
those interests and of pressing the views of their own localities and sections, it 
must be admitted that had we not met in a spirit of conciliation, and with an 
anxious desire to promote this union ; if we had not been impressed with the idea 
contained in the words of the resolution — “That the best interests and present 
and future prosperity of British North America would be promoted by a Federal 
Union under the Crown of Great Britain,” — all our efforts might have proved to 
be of no avail. If we had not felt that, after coming to this conclusion, we were 
bound to set aside our private opinions on matters of detail, if we had not felt 
ourselves bound to look at what was practicable, not obstinately rejecting the 
opinions of others nor adhering to our owm ; if we had not met, 1 say, in a spirit 
of conciliation, and with an anxious, overruling desire to form one peo|)le under 
one government, we never would have succeeded. With these views, we |)ress the 
question on this House and the country. 1 say to this House, if you do not believe 
that the union of the colonies is for the advantage of the country, that the 
joining of these five peoples into one nation, under one sovereign, is for the benefit 
of all, then reject the scheme. Reject it if you do not believe it to be for the present 
advantage and future prosperity of yourselves and your children. But if, after a 
calm and full consideration of this scheme, it is believed, as a whole, to be for the 
advantage of this province — if the House and country believe this union to be one 
which will ensure for us British laws, British connection, and British freedom — 
and increase and develop the social, political and material prosperity of the 
country, then 1 implore this House and the country to lay aside all prejudices, and 
accept the scheme which we offer. I ask this House to meet the question in the 
same spirit in which the delegates met it. I ask each member of this House to 
lay aside his own opinions as to particular details, and to accept the scheme as a 
whole if he thinks it beneficial as a whole. As 1 stated in the preliminary dis- 
cussion, we must consider this scheme in the light of a treaty. By a happy coin- 
cidence of circumstances, just when an Administration had been formed in Canada 
for the purpose of attempting a solution of the difTiculties under which we 
laboured, at the same time the Lower Provinces, actuated by a similar feeling, 
appointed a Conference with a view to a union among themselves, without being 
co^izant of the position the government was taking in Canada. If it had not 
been for this fortunate coincidence of events, never, perhaps, for a long series 
of years would we have been able to bring this scheme to a practical conclusion. 
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But we did succeed. We made the arrangement, agreed upon the scheme, and the 
deputations from the several governments represented at the Conference went 
back pledged to lay it before their governments, and to ask the legislatures 
and people of their respective provinces to assent to it. I trust the scheme will be 
assented to as a whole. I am sure this House will not seek to alter it in its un- 
important details; and, if altered in any important provisions, the result must be 
that the whole will be set aside, and we must begin de novo. If any important 
changes are made, every one of the colonies will feel itself absolved from the 
implied obligation to deal with it as a Treaty, each province will feel itself at 
liberty to amend it ad Uhiium so as to suit its own views and interests ; in fact, the 
whole of our labours will have been for nought, and we will have to renew our 
negotiations with all the colonies for the purpose of establishing some new 
scheme. 1 hope the House will not adopt any such a course as will postpone, 
perhaps for ever, or at all events for a long period, all chances of union. All the 
statesmen and public men who have written or spoken on the subject admit the 
advantages of a union, if it were practicable: and now when it is proved to be 
practicable, if we do not embrace this opportunity the present favourable time will 
pass away, and we may never have it again. Because, just so surely as this scheme 
is defeated, will be revived the original proposition for a union of the Maritime 
Provinces, irrespective of Canada ; they will not remain as they are now, power- 
less, scattered, helpless communities; they will form themselves into a power, 
which, though not so strong as if united with Canada, will, nevertheless, be a 
powerful and considerable community, and it will be then too late for us to at- 
tempt to strengthen ourselves by this scheme, which, in the words of the resolu- 
tion “ is for the best interests, and present and future prosperity of British North 
America.” If we are not blind to our present position, we must sec the hazardous 
situation in which all the great interests of Canada stand in respect to the United 
States. I am no alarmist. 1 do not believe in the prospect of immediate war. I 
believe that the common sense of the two nations will prevent a war; still we 
cannot trust to probabilities. The Government and Legislature would be wanting 
in their duty to the peop)le if they ran any risk. We know that the United States 
at this moment are engaged in a war of enormous dimensions — that the occasion 
of a war with Great Britain has again and again arisen, and may at any time in 
the future again arise. We cannot foresee what may be the result ; we cannot say 
Imt that the two nations may drift into a war as other nations have done before. 
It would then be loo late when war had commenced to think of measures for 
strengthening ourselves, or to begin negotiations for a union with the sister 
provinces. At this moment, in consequence of the ill-feeling w^hich has arisen 
between England and the United States — feeling of which Canada was not the 
cause — in consequence of the irritation w hich now exists, owing to the unhappy 
state of affairs on this continent, the Reciprocity Treaty, it seems probable, is 
about to be brought to an end — our trade is hampered by the passport system, 
and at any moment w e may be deprived of permission to carry our goods through 
United States channels — the bonded goods system may be done away with, and 
the winter trade through the United States put an end to. Our merchants may 
be obliged to return to the old system of bringing in during the summer months 
the supplies for the whole year. Ourselves already threatened, our trade inter- 
rupted, our intercourse, political and commercial, destroyed, if we do not take 
warning now w hen we have the opportunity, and while one avenue is threatened 
to be closed, open another by taking advantage of the present arrangement and 
the desire of the Low’er Provinces to draw closer the alliance betw^een us, we may 
suffer commercial and political disadvantages it may take long for us to over- 
come. The Conference having come to the conclusion that a legislative union, 
pure and simple, was impracticable, our next attempt w^as to form a government 
upon federal principles, which would give to the General Government the strength 
of a legislative and administrative union, while at the same time it preserved that 
liberty of action for the different sections which is allowed by a Federal Union. 
And 1 am strong in the belief — that we have hit upon the happy medium in those 
resolutions, and that we have formed a scheme of government which unites the 
advantages of both, giving us the strength of a legislative union and the sectiona 
freedom of a federal union, with protection to local interests. In doing so we had 
the advantage of the experience of the United States. It is the fashion now to 
enlarge on the defects of the Constitution of the United States, but I am not one 
of those who look upon it as a failure, i think and believe that it is one of the 



558 CONSTITUTIONAL DOCUMENTS OF CANADA [1841- 

most skilful works which human intelligence ever created ; is one of the most 
perfect organizations that ever governed a free people. To say that it has some 
defects is but to say that it is not the work of Omniscience, but of human intellects. 
We are happily situated in having had the opportunity of watching its operation, 
seeing its working from its infancy till now. It was in the main formed on the 
model of the Constitution of Great Britain, adapted to the circumstances of a 
new country, and was perhaps the only practicable system that could have been 
adopted under the circumstances existing at the time of its formation. We can 
now take advantage of the experience of the last seventy-eight years, during 
which that Constitution has existed, and I am strongly of the belief that we have, 
in a great measure, avoided in this system which we propose for the adoption of 
the people of Canada, the defects which time and events have shown to exist in 
the American Constitution. In the first place, by a resolution which meets with 
the universal approval of the people of this country, we have provided that for 
all time to come, so far as we can legislate for the future, we shall have as the head 
of the executive power, the Sovereign of Great Britain. No one can look into 
futurity and say what will be the destiny of this country. Changes come over 
nations and peoples in the course of ages. But, so far as we can legislate, we pro- 
vide that, for all time to come, the Sovereign of Great Britain shall be the 
Sovereign of British North America. By adhering to the monarchical principle, we 
avoid one defect inherent in the Constitution of the United States. By the 
election of the President by a majority for a short period, he never is the sovereign 
and chief of the nation. He is never looked up to by the whole people as the head 
and front of the nation. He is at best but the successful leader of a party. This 
defect is all the greater on account of the practice of re-election. During his (irst 
term of office, he is employed in taking steps to secure his own re-election, and for 
his party a continuance of power. We avoid this by adhering to the monarchical 
principle — the Sovereign whom you respect and love. 1 believe that it is of the 
utmost importance to have that principle recognized, so that we shall have a 
Sovereign who is placed above the region of party — to whom all parties look up — 
who is not elevated by the action of one party nor depressed by the action of 
another, who is the common head and sovereign of all. In the Constitution we 
propose to continue the system of Responsible Government, which has existed in 
this province since 1841, and which has long obtained in the Mother Country. 
This is a feature of our Constitution as we have it now, and as we shall have it in 
the Federation, in which, 1 think, we avoid one of the great defects in the Con- 
stitution of the United States. There the President, during his term of office, is in 
a great measure a despot, a one-man power, with the command of the naval and 
military forces — with an immense amount of patronage as head of the Executive, 
and with the veto power as a branch of the legislature, perfectly uncontrolled by 
responsible advisers, his cabinet being departmental oiTicers merely, whom he is 
not obliged by the Constitution to consult with, unless he chooses to do so. With 
us the Sovereign, or in this country the Representative of the Sovereign, can act 
only on the advice of his ministers, those ministers being responsible to the people 
through Parliament. Prior to the formation of the American Union, as we all 
know, the dilTerent states which entered into it were separate colonies. They had 
no connection with each other further than that of having a common sovereign, 
just as with us at present. Their constitutions and their laws were different. They 
might and did legislate against each other, and when they revolted against the 
Mother Country they acted as separate sovereignties, and carried on the war by 
a kind of treaty of alliance against the common enemy. Ever since the union was 
formed the difficulty of what is called “State Rights" has existed, and this had 
much to do in bringing on the present unhappy war in the United States. They 
commenced, in fact, at the wrong end. They declared by their Constitution that 
each state was a sovereignty in itself, and that all the powers incident to a 
sovereignty belonged to each state, except those powers which, by the Constitu- 
tion, were conferred upon the General Government and Congress. Here we have 
adopted a different system. We have strengthened the General Government. 
We have given the General Legislature all the great subjects of legislation. We 
have conferred on them, not only speciflcally and in detail, all the powers which 
are incident to sovereignty, but we have expressly declared that all subjects of 
general interest not distinctly and exclusively conferred upon the local govern- 
ments and local legislatures, shall be conferred upon the General Government and 
Legislature. We have thus avoided that great source of weakness which has been 
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the cause of the disruption of the United States. We have avoided all conflict of 
Jurisdiction and authority, and if this Constitution is carried out, as it will be in 
full detail in the Imperial Act to be passed if the colonies adopt the scheme, we 
will have in fact, as I said before, all the advantages of a legislative union under 
one administration, with, at the same time the guarantees for local institutions 
and for local laws, which are insisted upon by so many in the provinces now, I 
hope, to be united. I think it is well that, in framing our Constitution — although 
my honourable friend the member for Hochelaga^ sneered at it the other day, in 
the discussion on the Address in reply to the speech from the Throne — our first 
act should have been to recognize the sovereignty of Her Majesty. I believe that, 
while England has no desire to lose her colonies, but wishes to retain them, while 
I am satisfied that the public mind of England would deeply regret the loss of 
these provinces — yet, if the people of British North America after full deliberation 
had stated that they considered it was for their interest, for the advantage of the 
future of British North America to sever the tie, such is the generosity of the 
people of England, that, whatever their desire to keep these colonies, they would 
not seek to compel us to remain unwilling subjects of the British Crown. If 
therefore, at the Conference, we had arrived at the conclusion, that it was for the 
interest of these provinces that a severance should take place, I am sure that Her 
Majesty and the Imperial Parliament would have sanctioned that severance. 
We accordingly felt that there was a propriety in giving a distinct declaration of 
opinion on that point, and that, in framing the Constitution, its first sentence 
should declare, that “The Executive authority or government shall be vested in 
the Sovereign of the United Kingdom of Great Britain and Ireland, and be ad- 
ministered according to the wtII understood principles of the British Constitution, 
by the Sovereign j)ersonally, or by the Representative of the Sovereign duly 
authorised.” That re.solulion met with the unanimous assent of the Conference. 
The desire to remain connected with Great Britain and to retain our allegiance to 
Her Majesty w'as unanimous. Not a single suggestion was made, that it could, by 
any possibility, be for the interest of the colonies, or of any section or portion of 
them, that there should be a severance of our connection. Although we knew it 
to be possible that Canada, from her position, might be exposed to all the horrors 
of war, by reason of causes of hostility arising between Great Britain and the 
United Slates — causes over w^hich we had no control, and which we had no hand 
in bringing about — yet there w'as a unanimous feeling of willingness to run all 
the hazards of war, if war must come, rather than lose the connection between 
the Mother Country and these colonies. We provide that “ the Executive autho- 
rity shall be administered by the Sovereign personally, or by the Representative 
of the Sovereign duly authorised.” It is too much to expect that the Queen should 
vouchsafe us her personal governance or presence, except to pay us, as the heir 
apparent of the Throne, our future Sovereign has already paid us, the graceful 
compliment of a visit. The Executive authority must therefore be administered 
by Her Majesty’s Representative. We place no restriction on Her Majesty’s pre- 
rogative in the selection of her representative. As it is now, so it will be if this 
Constitution is adopted. The Sovereign has unrestricted freedom of choice. 
Whether in making her selection she may send us one of her own family, a Royal 
Prince, as a Viceroy to rule over us, or one of the great statesmen of England to 
represent her, we know not. We leave that to Her Majesty in all confidence. But 
we may be permitted to hope, that when the union takes place, and we become 
the great country' w'hich British North America is certain to be, it will be an object 
worthy the ambition of the statesmen of England to be charged with presiding 
over our destinies. Let me now invite the attention of the House to the Provisions 
in the Constitution respecting the legislative power. The sixth resolution says, 
“ There shall be a general legislature or parliament for the federated provinces, 
composed of a Legislative Council and a House of Commons.” This resolution 
has been cavilled at in tlie English press as if it excluded the Sovereign as a portion 
of the legislature. In one sense, that stricture vras just — because in strict con- 
stitutional language, the Legislature of England consists of King, Lords and 
Commons. But, on the other hand, in ordinary' parlance we speak of “ the King 
and his Parliament,” or “the King summoning his Parliament,” the three estates 
— Lords spiritual, temporal Lords, and the House of Commons, and 1 obser\x that 
such a writer as Hallam occasionally uses the word Parliament in that restricted 
sense. At best it is merely a verbal criticism. The legislature of British North 
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America will be composed of King, Lords, and Commons. The Legislative 
Council will stand in the same relation to the Lower House, as the House of Lords 
to the House of Commons in England, having the same power of initiating all 
matters of legislation, except the granting of money. As regards the Lower House, 
it may not appear to matter much, whether it is called the House of Commons or 
House of Assembly. It will bear whatever name the Parliament of England may 
choose to give it, but The House of Commons'* is the name we should prefer, as 
shewing that it represents the Commons of Canada, in the same way that the 
English House of Commons represents the Commons of England, with the same 
privileges, the same parliamentary usage, and the same parliamentary authority. 
In settling the constitution of the Lower House, that which peculiarly represents 
the people, it was agreed that the principle of representation based on population 
should be adopted, and the mode of applying that principle is fully developed in 
these resolutions. When I speak of representation by population, the House will 
of course understand, that universal suffrage is not in any way sanctioned, or 
admitted by these resolutions, as the basis on which the constitution of the 
popular branch should rest. In order to protect local interests, and to prevent 
sectional jealousies, it was found requisite that the three great divisions into 
which British North America is separated should be represented in the Upper 
House on the principle of equality. There are three great sections, having different 
interests, in this proposed Confederation. We have Western Canada, an agri- 
cultural country far away from the sea, and having the largest population who 
have agricultural interests principally to guard. We have Lower Canada, with 
other and separate interests, and especially with institutions and laws which she 
jealously guards against absorption by any larger, more numerous, or stronger 
power. And we have the Maritime Provinces, having also different sectional 
interests of their own, having, from their position, classes and interests wdiich we 
do not know in Western Canada. Accordingly, in the Upper H(»use, — the control- 
ling and regulating, but not the initiating branch (for we know that here as in 
England, lo the Lower House will practically belong the initiation of matters of 
great public interest), in the House which has the sober second thought in legisla- 
tion — it is provided that each of those great sections shall be ref)resented equally 
by 24 members. The only exception to that condition of equality is in the case 
of New^foundland, which has an interest of its own, lying, as it does, at the mouth 
of the great river St. Lawrence, and more connected, perhaps, with Canada than 
with the Lower Provinces, It has, comparatively speaking, no common interest 
with the other Maritime Provinces, but has sectional interests and sectional claims 
of its ow’n to be protected. It, therefore has been dealt with separately, and is lo 
have a separate representation in the Upper House, thus varying from the equality 
established betw'een the other sections. As may be well conceived, great difference 
of opinion at first existed as to the constitution of the Legislative Council. 

In Canada the elective principle prevailed; in the Lower Provinces, with the 
exception of Prince Edw'ard Island, the nominative principle was the rule. We 
found a general disinclination on the part of the Lower Provinces to adojd the 
elective principle ; indeed, 1 do not think there was a dissenting voice in the Con- 
ference against the adoption of the nominative principle, except from Prince 
Edward Island. The delegates from New Brunswick, Nova Scotia and Newfound- 
land, as one man, were in favour of nomination by the Crown. And nomination by 
the Crown is of course the system which is most in accordance with the British 
Constitution. We resolved then, that the constitution of the Upper House should 
be in accordance with the British system as nearly as circumstances w^ould allow. 
An hereditary Upper House is impracticable in this young country. Here w^e 
have none of the elements for the formation of a landlord aristocracy — no men 
of large territorial positions — no class separated from the mass of the people. An 
hereditary body is altogether unsuited to our state of society, and would soon 
dwindle into nothing. The only mode of adapting the English system to the 
Upper House, is by conferring the power of appointment on the Crown (as the 
English peers are appointed), but that the appointment should be for life. The 
arguments for an elective Council are numerous and strong; and 1 ought to say 
so, as one of the Administration responsible for introducing the elective principle 
into Canada. I hold that this principle has not been a failure in Canada ; but 
there were causes — which we did not lake into consideration at the time — ^why 
it did not so fully succeed in Canada as we had expected. One great cause was 
the enormous extent of the constituencies and the immense labour which conse- 
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quently devolved on those who sought the suffrages of the people for election 
to the Council. For the same reason the expense— the legitimate expense— was 
80 enormous that men of standing in the country, eminently fitted for such a 
position, were prevented from coming forward. At first, I admit, men of the first 
standing did come forward, but we have seen that in every succeeding election 
in both Canadas there has been an increasing disinclination, on the part of men 
of standing and political experience and weight in the country, to become candi- 
dates; while, on the other hand, all the young men, the active politicians, those 
who have resolved to embrace the life of a statesman, have sought entrance to 
the House of Assembly. The nominative system in this country, was to a great 
extent successful, before the introduction of responsible government. Then the 
Canadas were to a great extent Crown colonies, and the upper branch of the 
legislature consisted of gentlemen chosen from among the chief judicial and 
ecclesiastical dignitaries, the heads of departments, and other men of the first 
position in this country. Those bodies commanded great respect from the 
character, standing and weight of the individuals composing them, but they had 
little sympathy with the people or their representatives, and collisions with the 
Lower House frequently occurred, especially in Lower Canada. When responsible 
government was introduced, it became necessary for the Governor of the day 
to have a body of advisers who had the confidence of the House of Assembly 
which could make or unmake ministers as it chose. The Lower House in effect 
pointed out who should be nominated to the Upper House; for the ministry, 
being dependent altogether on the Lower branch of the legislature for support, 
selected members for the Upper House from among their political friends at the 
dictation of the House of Assembly. The Council was becoming less and less a 
substantial check on the legislation of the Assembly ; but under the system now 
proposed, such will not be the case. No ministry can in future do what they have 
done in Canada before — they cannot, with the view of carr\ing any measure, or 
of strengthening the party, attempt to overrule the independent opinion of the 
Upper House, by filling it with a number of its partisans and political supporters. 
The provision in the Constitution, that the Legislative Council shall consist of a 
limited number of members— that each of the great sections shall appoint twenty- 
four members and no more, will prevent the Upper House from being swamped 
from time to time by the ministry of the day, for the purpose of carrying out their 
own schemes or pleasing their partisans. The fact of the government being pre- 
vented from exceeding a limited number will preserve the independence of the 
Upper House, and make it, in reality, a separate and distinct chamber, having a 
legitimate and controlling influence in the legislation of the country. The ob- 
jection has been taken that in consequence of the Crown being deprived of the 
right of unlimited appointment, there is a chance of a dead-lock arising between 
the two branches of the legislature; a chance that the Upper House being alto- 
gether independent of the Sovereign, of the Lower House, and of the advisers of 
the Crow'n, may act independently, and so independently as to produce a dead- 
lock. I do not anticipate any such result. In the first place we know' that in Eng- 
land it docs not arise. Tliere w'ould be no use of an Upper House, if it did not 
exercise, when it tliought proper, the right of opposing or amending or post- 
poning the legislation of the Lower House. It would be of no value w'hatever 
were it a mere chamber for registering the decrees of the Lower House. It must 
be an independent House, having a free action of its own, for it is only valuable 
as being a regulating body, calmly considering the legislation initialed by the 
popular branch, and preventing any hasty or ill considered legislation which may 
come from that body, but it will never set itself in opposition against the de- 
liberate and understood wishes of the people. Even the House of Lords, which 
as an hereditary body, is far more independent than one appointed for life can 
be, whenever it ascertains what is the calm, deliberate will of the people of 
England, it yields, and never in modern times has there been, in fact or act, any 
attempt to overrule the decisions of that House by the appointment of new peers, 
excepting, perhaps, once in the reign of Queen Anne. It is true that in 1832 such 
an increase was threatened in consequence of the reiterated refusal of the House 
of Peers to pass the Reform Bill. I have no doubt the threat wrould have been 
carried into effect, if necessary ; but every one, even the Ministr>^ who advised 
that step, admitted that it would be a revolutionary act, a breach of the Con- 
Btitution to do so, and it was because of the necessity of preventing the bloody 
revolution which hung over the land, if the Reform Bill had been longer refused 
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to the people of England, that they consented to the bloodless revolution of 
overriding the independent opinion of the House of Lords on that question. 
Since that time it has never been attempted, and I am satisfled it will never 
be attempted again. Only a year or two ago the House of Lords rejected the 
Paper Duties Bill, and they acted quite constitutionally, according to the letter 
and as many think, according to the spirit of the Constitution in doing so. Yet 
when they found they had interfered with a subject which the people’s house 
claimed as belonging of right to themselves, the very next session they abandoned 
their position, not because they were convinced they had done wrong, but because 
they had ascertained what w'as the deliberate voice of the representatives of the 
people on the subject. In this country, we must remember, that the gentlemen 
who will be selected for the I^egislative Council stand on a very dilTcront footing 
from the peers of England. They have not like them any ancestral associations 
or position derived from history. They have not that direct influence on the 
people themselves, or on the popular branch of the legislature, which the peers of 
England exercise, from their great wealth, their vast territorial possessions, llieir 
numerous tenantry and that prestige with which the exalted position of their 
class for centuries has invested them. The members of our Upper House will be 
like those of the Lower, men of the people, and from the people. The man put 
into the Upper House is as much a man of the people the day after, as the day 
before his elevation. Springing from the people, and one of them, he takes his 
seat in the Council with all the sympathies and feelings of a man of the peo[»le, 
and when he returns home, at the end of the session, he mingles with them on 
equal terms, and is influenced by the same feelings and associations, and events, 
as those which affect the mass around him. And it is, then, to be suftposed that 
the members of the upper branch of the legislature will set themselves deliberately 
at work to oppose what they know' to be the settled opinions and w'ishes of the 
people of the countr> ? They will not do it. There is no fear of a dead-lock be- 
tween the tw'o houses. There is an infinitely greater chance of a dead-lock 
between the tw'o branches of the legislature, should the elective principle be 
adopted, than with a nominated chamber — chosen by the Crown, and having no 
mission from the people. The members of the Upper Chamber would then come 
from the people as w’ell as those of the Lower House, and should any difference 
ever arise betw'een both branches, the former could say to the members of the 
popular branch — “We as much represent the feelings of the people ns you do, 
and even more so ; we are not elected from small localities for a short period ; you 
as a body w'cre elected at a particular time, w hen the public mind w'as running in 
a particular channel ; you were returned to Parliament, not so much representing 
the general view's of the country, on general questions, as upon the particular 
subjects which happened to engage the minds of the people when they went to 
the polls. We have as much right, or a better right, than you to lie considered as 
representing the deliberate will of the people on general questions, and t herefore 
we will not give way.” There is, I repeat, a greater danger of an irreconcilable 
difference of opinion between the two branches of the legislature, if the upper be 
elective, than if it holds its commi.ssion from the Crown. Besides, it must be 
remembered that an Upper House, the members of w'hich arc to be appointed for 
life, would not have the same quality of permanence as the House of Lords; our 
members would die ; strangers would succeed them, whereas son succeeded father 
in the House of Lords. Thus the changes in the membership and state of opinion 
in our Upper House would always be more rapid than in the Mouse of Lonis. 
To show how speedily changes have occurred in the Upper House, as regards life 
members, I will call the attention of the House to the following facts: — At the 
call of the House, in February, 1856, forty-two life members resfionded ; t wo years 
afterwards, in 1858, only thirty-flve answered to their names; in 1862 there w'ore 
only twenty-flve life members left, and in 1864, but twenty-one. This shows how 
speedily changes take place in the life membership. But remarkable as this 
change has been, it is not so great as that in regard to the elected members. 
Though the elective principle only came into force in 1856, and although only 
twelve men were elected that year, and twelve more every two years since, 
twenty-four changes have already taken place by the decease of members, by the 
acceptance of oflice, and by resignation. So it is clear that, should there be on 
any question a difference of opinion between the Upper and Lower Houses, the 
government of the day being obliged to have the confidence of the majority in 
the popular branch — would, for the purpose of bringing the former into accord 
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and sympathy with the latter, fill up any vacancies that might occur, with men 
of the same political feelings and sympathies with the Government, and con- 
sequently with those of the majority in the popular branch ; and all the appoint- 
ments of the Administration would be made with the object of maintaining the 
sympathy and harmony between the two houses. There is this additional ad- 
vantage to be expected from the limitation. To the Upper House is to be conflded 
the protection of sectional interests ; therefore is it that the three great divisions 
are there equally represented, for the purpose of defending such interests against 
the combinations of majorities in the Assembly. It will, therefore, become the 
interest of each section to be represented by its very best men, and the members 
of the Administration who belong to each section will see that such men are 
chosen, in case of a vacancy in their section. For the same reason each state of 
the American Union sends its two best men to represent its interests in the 
Senate. It is provided in the Constitution that in the first selections for the 
Council, regard shall be had to those who now hold similar positions in the 
different colonies. This, it appears to me, is a wise provision. In all the provinces, 
except Prince Edward, there are gentlemen who hold commissions for the Upper 
House for life. In Canada, there are a number who hold under that commission, 
but the majority of them hold by a commission, not, perhaps, from a monarchical 
point of view so honourable, because the Queen is the fountein of honour, — but 
still, as holding their appointment from the people, they may be considered as 
standing on a par with those who have Her Majesty’s commission. There can 
be no reason suggested why those who have had experience in legislation, whether 
they hold t heir positions by the election of the people or have received preferment 
from the Crown — there is no valid reason why those men should be passed over, 
and new men sought for to form the Legislative Council of the Confederation. It 
is, therefore, [)rovided that the selection shall be made from those gentlemen who 
are now members of the upper branch of the Legislature in each of the colonies, 
for seats in the Legislative Council of the General Legislature. The arrangement 
in this respect is somewhat similar to that by which Representative Peers are 
chosen from the Peers of Scotland and Ireland, to sit in the Parliament of the 
United Kingdom. In like manner, the members of the Legislative Council of the 
proposed Confederation will be llrst selected from the existing Legislative 
Councils of the various provinces. In the formation of the House of Commons, 
the principle of representation by population has been provided for in a manner 
equally ingenious and simple. The introduction of this principle presented at 
first the apparent dilliculty of a constantly increasing body until, with the in- 
creasing population, it would become inconveniently and expensively large. But 
by adopting the re])resentation of Lower Canada as a fixed standard — as the 
pivot on w'hich the whole would turn — that province being the best suited for the 
purpose, on account, of the comparatively permanent character of its population, 
and from its having neither the largest nor least number of inhabitants — we have 
been enabled to overcome the difficulty I have mentioned. We have introduced 
the system of representation by population without the danger of an inconvenient 
increase in the number of representatives on the recurrence of each decennial 
period. The whole thing is worked by a simple rule of three. For instance, w^e 
have in Upper Canada, 1,400,000 of a population; in Low^er Canada 1,100,000. 
Now, the proposition is simply this — if Lower Canada, with its population of 
1,100,000 has a right to 65 members how many members should Upper Canada 
have, with its larger population of 1,400,000? The same rule applies to the other 
provinces — the proportion is always observed and the principle of representation 
by population carried out, while, at the same time, there will not be decennially 
an inconvenient increase in the numbers of the Lower House. At the same time, 
there is a constitutional provision that hereafter, if deemed advisable, the total 
number of representatives may be increased from 194, the number fixed in the 
first instance. In that case, if an increase is made. Lower Canada is still to remain 
the pivot on which the wliolc calculation will turn. If Lower Canada, instead of 
sixty-five, shall have seventy members, then the calculation will be, if Lower 
Canada has seventy members, with such a population, how many shall Upper 
Canada have with a larger population? I was in favor of a larger House than one 
hundred and ninety-four, but was overruled. I was perhaps singular in the 
opinion, but I thought it would be well to commence with a larger representation 
in the lower branch. The arguments against this were, that, in the first place, it 
would cause additional expense ; in the next place, that in a new country like this, 
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we could not get a suflicient number of qualified men to be representatives. My 
reply was that the number is rapidly increasing as we increase in education and 
wealth ; that a larger field would be open to political ambition by having a larger 
body of representatives; that by having numerous and smaller constituencies, 
more people would be interested in the working of the union, and that there would 
be a wider field for selection for leaders of governments and leaders of the parties. 
These are my individual sentiments, — ^which, perhaps, I have no right to express 
here — ^but I was overruled, and we fixed on the number of one hundred and 
ninety-four, which no one will say is large or extensive, when it is considered that 
our present number in Canada alone is one hundred and thirty. The difference 
between one hundred and thirty and one hundred and ninety-four is not great, 
considering the large increase that will be made to our ])opulntion when 
Confederation is carried into effect. While the principle of representation 
by population is adopted w ith respect to the popular branch of the legislature, 
not a single member of the Conference, as 1 stated before, not a single one 
of the. representath es of the government or of the opposition of any one of the 
Lower Provinces was in favour of universal suffrage. Every one felt that in this 
respect the principle of the British Constitution sliould be carried out, and that 
classes and property should be represented as well as numbers. Insuperaltle 
difficulties would have presented themselves if w^e had Jittempted to settle now 
the qualification for the elective franchise. We have dilTerent laws in each of the 
colonies fixing the qualification of electors for their own local legislatures; and 
w’e therefore adopted a similar clause to that which is contained in the Canada 
Union Act of 1841, viz., that all the laws which affected the qualification of mem- 
bers and of voters, wdiich affected the appointment and conduct of returning 
officers and the proceedings at elections, as well as the trial of controverted 
elections in the separate provinces, should obtain in the first election to the Con- 
federate Parliament, so that every man who has now^ a vote in his ow'ii province 
should continue to have a vote in choosing a representative to the first Federal 
Parliament. And it was left to the Parliament of the Confederation, as one of their 
first duties, to consider and to settle by an act of their own the qualification for 
the elective franchise, which would apply to the whole Confederation. In con- 
sidering the question of the duration of Parliament, we came to the conclusion to 
recommend a f>eriod of five years. 1 was in favour of a longer period. I Ihoughi 
that the duration of the local legislatures should not be shortened so as to be less 
than four years, as at present, and that the General l*arliaiiienl should have as 
long a duration as that of the United Kingdom. 1 was w itling to have gone to the 
extent of seven years; but a term of five years was preferred, and we had the 
example of the New Zealand carefully considered, not only locally, but by the 
Imperial Parliament, and which gave the pnninces of those islands a general 
parliament with a duration of five years. But it was a matter of little importance 
whether five or seven years w^as the tenn, tlie power of dissolution by llie Crow'n 
having been reserved. I find, on looking at the duration of parliamenls since the 
accession of George 111. to the Throne, that excluding the present parliament, 
there have been seventeen parliaments, the average period of whose existence 
has been about three years and a half. That average is less tliari the average 
duration of the parliaments in Canada since the union, .so that it was not a matter 
of much importance whether w^e fixed upon five or seven years as the period of 
duration of our General Parliament. A good deal of misapprehension has arisen 
from the accidental omission of some words from the 24th resolution. It w'as 
thought that by it the local legislatures were to have the power of arranging here- 
after, and from time to time of readjusting the different constituencies and 
settling the size and boundaries of the various electoral districts. The meaning 
of the resolution is simply this, that for the first Gciienil Parliament, the arrange- 
ment of constituencies shall be made by the existing local legislatures; that in 
Canada, for instance, the present Canadian Parliament shall arrange what arc 
to be the constituencies of Upper Canada, and to make such changes as may be 
necessary in arranging for the seventeen additional members given to it by the 
Constitution; and that it may also, if it sees fit, alter the boundaries of the 
existing constituencies of Lower Canada. In short, this Parliament shall settle 
what shall be the different constituencies electing members to the first Federal 
Parliament. And so the other provinces, the legislatures of w^hich will fix the 
limits of their several constituencies in the session in which they adopt the new 
Constitution. Afterwards the local legislatures may alter their own electoral 
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Umils as they please, for their own local elections. But it would evidently be 
Improper to leave to the Local Legislature the power to alter the constituencies 
sending members to the General Legislature after the General Legislature shall 
have been called into existence. Were this the case, a member of the General 
Legislature might at any time find himself ousted from his seat by an alteration 
of his constituency by the Local Legislature in his section. No, after the General 
Parliament meets, in order that it may have full control of its own legislation, 
and be assured of its position, it must have the full power of arranging and re- 
arranging the electoral limits of the constituencies as it pleases, such being one 
of the powers essentially necessary to such a Legislature. I shall not detain the 
House by entering into a consideration at any length of the different powers con- 
ferred upon the General Parliament as contradistinguished from those reserved to 
the localleg islatures ; but any honourable member on examining the list of different 
subjects which are to be assigned to the General and Local Legislatures respec- 
tively, will see that all the great questions which affect the general interests of the 
Confederacy as a whole, are coniided to the Federal Parliament, while the local 
interests and local laws of each section are preserved intact, and entrusted to the 
care of the local bodies. As a matter of course, the General Parliament must have 
the power of dealing with the public debt and property of the Confederation. 
Of course, too, it must have the regulation of trade and commerce, of customs 
and excise. Tlie Federal Parliament must have the sovereign power of raising 
money from such sources and by such means as the re|)resenUtives of the people 
will ailow. It will be seen that the local legislatures have the control of all local 
works ; and it is a matter of great importance, and one of the chief advantages of 
the Federal Union and of local legislatures, that each province will have the power 
and means of developing its own resources and aiding its own progress after its 
own fashion and in its own way. Therefore all the local improvements, all local 
enterprises or undertakings of any kind, have been left to the care and manage- 
ment of the local legislatures of each province. It is provided that all “lines of 
steam or other ships, railways, canals and other works, connecting any two or 
more of the provinces together or extending beyond the limits of any province,’* 
shall belong to the General Government, and be under the control of the General 
Legislature. In like manner “lines of steamships between the Federated Pro- 
vinces and other countries, telegraph communication and the incorporation 
of telegraph companies, and all such wwks as shall, although lying within any 
province, be Sfjecially declared by the Acts authorizing them to be for the general 
advantage,” shall belong to the General Government. F'or instance the Welland 
Canal, thougli lying wholly within one section, and the St. Lawrence Canals in 
two only, may be properly considered national works, and for the general benefit 
of the w’hole i'ederation. Again, the census, the ascertaining of our numbers and 
the extent of our resources, must, as a matter of general interest, belong to the 
General Government. So also wdth the defences of the country. One of the great 
advantages of Confederation is. that we shall have a united, a concerted, and 
uniform system of defence. We are at this moment with a different militia system 
in each colony -in some of the colonies with an utter want of any system of 
defence. We have a number of separate staff establishments, w ithout any arrange- 
ment betw'cen the colonics as to the means, cither of defence or offence. But, 
under the union, we will have one system of defence and one system of militia 
organization. In event of the Low-er Provinces being threatened, we can send the 
large militia forces of Upper Canada to their rescue. Should we have to fight on 
our lakes against a foreign foe, we will have the hardy seamen of the Lower 
Provinces coming to our assistance and manning our vessels. We will have one 
system of defence anti be t»ne people, acting together alike in peace and in war. 
The criminal law loo — the determination of wiiat is a crime and w^hat is not and 
how crime shall be punished — is left to the General Gov'ernment. This is a matter 
almost of necessity. It is of great importance that we should have the same 
criminal law throughout these provinces — that w'hat is a crime in one part of 
British America, should be a crime in every part — that there should be the same 
protection of life and property as in another. It is one of the defects in the United 
States system, that each separate state has or may have a criminal code of its 
own, — that what may be a capital offence in one state may be a venial offence, 
punishable slightly, in another. But under our Constitution we shall have one 
body of criminal law, based on the criminal law of England, and operating equally 
throughout British America, so that a British American^ belonging to what 
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province he may, or going to any other part of the Confederation, knows what his 
rights are in that respect, and what his punishment will be if an offender against 
the criminal laws of the land. 1 think this is one of the most marked instances in 
which we take advantage of the experience derived from our observations of the 
defects in the Constitution of the neighboring Republic. The 33rd provision is of 
very great importance to the future well-being of these colonics. It commits to 
the General Parliament the “ rendering uniform all or any of the laws relative to 
property and civil rights in Upper Cai^ada, Nova Scotia, New Brunswick, New- 
foundland and Prince Edward Island, and rendering uniform the procedure of all 
or any of the courts in these provinces.** The great principles which govern the 
laws of all the provinces, with the single exception of Lower Canada, are the same, 
although there may be a divergence in deUiils ; and it is gratifying to find, on the 
part of the Lower Provinces, a general desire to join together with Upper Canada 
in this matter, and to procure, as soon as possible, an assimilation of the statutory 
laws and the procedure in the courts, of all these provinces. At present there is a 
good deal of diversity. In one of these colonies, for instance, they have no muni- 
cipal system at all. In another, the municipal system is merely permissive, and 
has not been adopted to any extent. Although, therefore, a legislative union was 
found to be almost impracticable, it was understood, so far as we could influence 
the future, that the first act of the Confederate Government should be to procure 
an assimilation of the statutory law' of all those provinces, which has, as its root 
and foundation, the common law' of England. But to prevent local interests from 
being over-ridden, the same section makes provision, that, while power is given 
to the General Legislature to deal with this subject, no change in this respect 
should have the force and authority of law in any province until sanctioned by 
the Legislature of that province. The General Legislature is to have power to 
establish a general Court of Appeal for the Federated Provinces. Although the 
Canadian Legislature has alw'ays had the pow'er to establish a Court of Appeal, to 
which appeals may be made from the courts of llp|)er and Lower Canada, w'e 
have never availed ourselves of the pow'er. Upper Canada has its own Court of 
Appeal, so has Lower Canada. And this system will continue until a (ieneral 
Court of Appeal shall be established by the* General Legislature. The Clonslilu- 
tion does not provide that such a court shall be established. There are many 
arguments for and against the establishment of such a court. But it was thought 
wise and expedient to pul into the Constitution a power to the General Legisla- 
ture, that, if after full consideration they think it advisable to establish a iienernl 
Court of Appeal from all the Superior Courts of all the provinces, they may do so. 

I shall not go over the other powers that are conferred on the General Parliament. 
Most of them refer to matters of financial and commercial interest, and 1 leave 
those subjects in other and better hands. Besides all the powers that are specifi- 
cally given in the 37th provision, the last item of this |>ortioii of the Constitution 
confers on the General Legislature the general mass of sovereign legislation, the 
power to legislate on all matters of a general character, not specially and exclu- 
sively reserved for the local governments and legislatures.*’ This is precisely the 
provision which is wanting in the Constitution of the United States. It is here 
that we And the weakness of the American system — the point wliere the American 
Constitution breaks down. It is in itself a wise and necesssary provision. We 
thereby strengthen the Central Parliament, and make the Confederation one 
people and one government, instead of five peoples and live governments, with 
merely a point of authority connecting us to a limited and in.sufl1cient extent. 
With respect to the local governments, it is provided that each shall be governed 
by a chief executive oflicer, who shall be nominated by the General Government. 
As this is to be one united province, with the loc;al governments and legislatures 
subordinate to the General Government and Legislature, it is obvious that the 
chief executive oflicer in each of the provinces must be subordinate as well. The 
General Government assumes towards the local governments precisely the same 
position as the Imperial Government holds with respect to each of the colonics 
now: so that as the Lieutenant Governor of each of the diflerent provinces is now 
appointed directly by the Queen, and is directly responsible, and reports directly 
to Her, so will the executives of the local governments hereafter be subordinate 
to the Representative of the Queen, and be responsible and report to him. Objec- 
tion has been taken that there is an infringement of the Royal prerogative in 
giving the pardoning power to the local governors, who are not appointed directly 
by the Crown, but only indirectly by the Chief Executive of the Confederation, 
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who is appointed by the Crown. This provision was inserted in the Constitution 
on account of the practical difllculty which must arise if the power is confined to 
the Governor General. For example, if a question arose about the discharge of a 
prisoner convicted of a minor ofTence, say in Newfoundland, who might be in 
imminent danger of losing his life if he remained in confinement, the exercise of 
the pardoning power might come too late if it were necessary to wait for the action 
of the Governor General. It must be remembered that the pardoning power not 
only extends to capital cases, but to every case of conviction and sentence, no 
matter how trifling — even to the case of a fine in the nature of a sentence on a 
criminal conviction. It extends to innumerable cases, where, if the responsibility 
for its exercise were thrown on the General Executive, it could not be so satis- 
factorily discliarged. Of course tliere must be, in each province, a legal adviser 
of the Executive, occupying the position of our Attorney General, as there is in 
every state of the American Union. This ofTicer will be an ofllcer of the Local 
(iovernment; but, if the pardoning power is reserved for the Chief Executive, 
there must, in every case wliere tlie exercise of the pardoning power is sought, be 
a direct communication and report from the local law oiTicer to the Governor 
General. The practical inconvenience of this was felt to be so great, that it was 
thought well to propose the arrangement we did, without any desire to infringe 
upon the prerogatives of the Crown, for our whole action shews that the Con- 
ference, in every step they took, were actuated by a desire to guard jealously 
these prerogatives. It is a subject, however, of Imperial interest, and if the 
Imperial Government and Imperial Parliament are not convinced by the argu- 
ments we will be able to press upon them for the continuation of that clause then, 
of course, as the over-ruling power, they may set it aside. There are numerous 
subjects which belong, of right, both to the Local and the General Parliaments. 
In all these cases it is provided, in order to prevent a conflict of authority, that 
where there is concurrent jurisdiction in the General and Local Parliaments, the 
same rule should apply as now' applies in cases where there is concurrent juris- 
diction in the Imperial and in the Provincial Parliament, and that when the 
legislation of the one is adverse to or contradictory of the legislation of the other, 
in all such cases the action of the General Parliament must overrule, ex necessh 
lalCf the action of the Local Legislature. We have introduced also all those pro- 
visions which are necessary in order to the full wrorking out of the British Con- 
stitution in these provinces. We provide that there shall be no money votes unless 
those votes are introduced in the popular branch of the Legislature on the 
authority of the res|»onsible advisers of the Crown — those with wdiom the re- 
sponsibility rests of equalizing revenue and expenditure — that there can be no 
expentiiture or authorization of expenditure by Address or in any other way 
unless initiated by the Crown on the advice of its responsible advisers. As regards 
the financial features of the scheme, the arrangements made as to the present 
liabilities of the several provinces, and the future liabilities of the Confederation, 
on these and kindred matters, 1 luive no doubt that my honourable friends, the 
I'inance Minister and the President of the Council, will speak at full length, and 
that they w'ill be able to shew' you that this branch of the subject has received the 
fullest consideration. 1 feel i would be intruding myself unnecessarily on the 
House if, with my inferior know'ledge of those subjects I w'ere to detain you by 
venturing to speak of them, when 1 know that they will be so ably and fully gone 
into by my tw(» honourable friends. The last resolution of any importance is one 
which, although not affecting the substance of the Constitution, is of interest to 
us all. It is that “ Her Majesty the Queen be solicited to determine the rank and 
name of the federated provinces.” 1 do not know' whether there will be any ex- 
pression of opinion in this House on this sulqect — w'hether we are to be a vice- 
royalty, or W'hether we are still to retain our name and rank as a province. But 
I have no doubt Her Majesty will give the matter Her gracious consideration, 
that She will give us a name satisfactory to us all, and that the rank She will 
confer upon us w'ill be a rank worthy of our position, of ourTcsources, and of our 
future. Let me again, before I sit down, impress upon this House the necessity of 
meeting this question in a spirit of compromise, with a disposition to judge the 
matter as a whole, to consider whether really it is for the benetlt and advantage 
of the country to form a Confederation of all the provinces ; and if honourable 
gentlemen, whatever may have been their preconceived ideas as to the merits of 
the details of this measure, whatever may still be their opinions as to these details, 
if they really believe that the scheme is one by which the prosperity of the country 
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will be increased, and its fulure progress secured, 1 ask them to yield their own 
views, and to deal with the scheme according to its merits as one great whole. 
One argument, but not a strong one, has been used against this Confederation, 
that it is an advance towards independence. Some are apprehensive that the 
very fact of our forming this union will hasten the time when we shall be severed 
from the mother country. I have no apprehension of that kind. 1 believe it 
will have the contrary effect. 1 believe that as we grow stronger, that, as it is felt 
in England we have become a people, able from our union, our strength, our 
population, and the development of our resources, to take our position among the 
nations of the world, she will be less willing to part with us than she would be now, 
when we are broken up into a number of insignifleant colonies, subject to attack 
piece-meal without any concerted action or common organization of defence. 1 
am strongly of opinion that year by year, as we grow in [)opulation and strength, 
England will more see the advantages of maintaining the alliance between British 
North America and herself. Docs any one imagine that, when our population 
instead of three and a-half, will be seven millions, as it will be ere many years 
pass, we would be one whit more willing than now to sever the connection with 
England? Would not those seven millions be just as anxious to maintain their 
allegiance to the Queen and their connection with the Mother Country, as we are 
now? Will the addition to our numbers of the people in the Lower Provinces, in 
any way lessen our desire to continue our connection with the Mother Country? 
1 believe the people of Canada East and West to be truly loyal. But, if they can 
by possibility be exceeded in loyalty, it is by the inhabitants of the Maritime 
Provinces. Loyalty with them is an overruling passion. In all parts of tlie Lower 
Provinces there is a rivalry' between the opposing political parties as to which shall 
most strongly express and most elTecth ely carry out the principle of loyalty to 
Her Majesty, and the British Crown. When this union takes place, we will be at 
the outset no inconsiderable people. We find ourselves with a population ap- 
proaching four millions of souls. Such a population in Europe would make a 
second, or at least, a third rate power. And with a rapidly increasing population 
— for 1 am satisfied that under this union our population will increase in a still 
greater ratio than ever before — with increased credit — with a liigher position in 
the eyes of Europe — w'ith the increased security we can offer to immigrants, who 
would naturally prefer to seek a new home in what is known to them as a great 
country, than in any one little colony or another — witli all this 1 am satisfied ttiat, 
great as has been our increase in the last twenty-live years since the union be- 
tween Upper and Lower Canada, our future progress, during the next quarter of 
a century, will be vastly greater. And when, by means of this rapid increase, we 
become a nation of eight or nine millions of inhabitants, our alliance w ill be worthy 
of being sought by the great nations of the earth. 1 am proini to believe that our 
desire for a permanent alliance will be reciprocated in England. 1 know' that there 
is a party in England — but it is inconsiderable in numbers, though strong in 
intellect and pow'er — wiiich speaks of the desirability of getting rid of tlie colonies ; 
but 1 believe such is not the feeling of the statesmen and the people of England. 
1 believe it will never be the deliberately expressed determination of the Govern- 
ment of Great Britain. The colonies are now' in a transition state. Gradually a 
different colonial system is being developed — and it will become, year by year, 
less a case of dependence on our [lart, and of overruling protection on the part of 
the Mother Country, and more a case of a healthy and cordial alliance. Instead 
of looking upon us as a merely dependent colony, England w'ill have in us a 
friendly nation — a subordinate but still a powerful people — to stand by her in 
North America in peace or in war. 'i'he people of Australia will be such another 
subordinate nation. And England will have this advantage, if her colonies 
progress under the new colonial system, as 1 believe they will, that, though at 
war with all the rest of the world, she will be able to look to the subordinate 
nations in alliance with her, and owning allegiance to the same Sovereign, who will 
assist in enabling her again to meet the whole world in arms, as she has done 
before. And if, in the great Napoleonic war, with every port in Europe closed 
against her commerce, she was yet able to hold her own, how much more will 
that be the case when she has a colonial empire rapidly increasing in power, in 
wealth, in influence, and in position. It is true that we stand in danger, as we 
have stood in danger again and again in Canada, of being plunged into war and 
suffering all its dreadful consequences, as the result of causes over which we have 
no control, by reason of their connection. This, however, did not intimidate us. 
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At the very mention of the prospect of a war some time ajjo, how were the feelings 
of the people aroused from one extremity of British America to the other, and 
preparations made for meeting its worst consequences. Although the people of 
this country are fully aware of the horrors of war — should a war arise, unfor- 
tunately, between the United States and England, and we all pray it never may — 
they are still ready to encounter all perils of that kind, for the sake of the con- 
nection with England. There is not one adverse voice, not one adverse opinion 
on that point. We all feel the advantages we derive from our connection with 
England. So long as that alliance is maintained, we enjoy, under her protection, 
the privileges of constitutional liberty according to the British system. We will 
enjoy here that which is the great test of constitutional freedom — ^we will have 
the rights of the minority respected. In all countries the rights of the majority 
take care of themselves, but it is only in countries like England, enjoying con- 
stitutional liberty, and safe from the tyranny of a single despot or of an unbridled 
democracy, that the rights of minorities are regarded. So long, too, as we form a 
portion of the British Einitire, we shall have the example of her free institutions, 
of the high standard of the character of her statesmen and public men, of the 
purity of her legislation, and the upright administration of her laws. In this 
younger country one great advantage of our connection with Great Britain will 
be, that, under her auspices, inspired by her example, a portion of her empire, 
our public men will be actuated by principles similar to those which actuate the 
statesmen at home. These although not material, physical benefits of which you 
can make an arithmetical calculation, are of such overwhelming advantage to 
our future interests and standing as a nation, that to obtain them is well worthy 
of any sacrifices we may be called upon to make, and the people of this country 
arc ready to make them. We should feel, also, sincerely grateful to beneficent 
Providence that we have had the opportunity vouchsafed us of calmly considering 
this great constitutional change, this peaceful revolution — that we have not been 
hurried into it, like the United States, by the exigencies of war — that we have not 
had a violent revolutionary period forced on us, as in other nations, by hostile 
action from without, or by domestic dissensions within. Here we are in peace and 
prosperity, under the fostering government of Great Britain — a dependent people, 
with a government having only a limited and delegated authority, and yet 
allowed, without restriction, and without jealousy on the part of the Mother 
Country, to legislate for ourselves, and peacefully and deliberately to consider 
and determine the future of Canada and of British North America. It is our 
hapfiiness to know the expression of the w ill of our Gracious Sovereign, through 
Her Ministers, that we have her full sanction for our deliberations, that Her only 
solicitude is that we shall adopt a system which shall be really for our advantage, 
and that She promises to sanction whatever conclusion after full deliberation wo 
may arrive at as to the best inode of securing the w^ell-being, — the present and 
future prosperity of British .\merica, — It is our privilege and happiness to be in 
such a position, and we cannot be too grateful for the blessings thus conferred 
upon us. 1 must apologize for having detained you so long — for having gone 
perhaps too much into tedious details with reference to the questions bearing on 
the Constitution now submitted to this House. In conclusion, I w^ould again 
implore the House not to let this opportunity pass. It is an opportunity that may 
never recur. At the risk of repeating myself, 1 would say, it w^as only by a happy 
concurrence of circumstances, that w^e w^ere enabled to bring this great question 
to its present position. If w’c do not take advantage of the time, if we show our- 
selves unequal to the occasion, it may never return, and we shall hereafter 
bitterly and unavailingly regret having failed to embrace the happy opportunity 
now offered of founding a great nation under the fostering care of Great Britain, 
and our Sovereign Lady, Queen Victoria. 


Tuesday, February 7, 1865. 

Ally, Gen. Carlier * rose to continue the debate on Confederation. He said that 
lie approached this subject with a certain amount of diflidence, knowing it was 
not the flrsttime he had had the honour of speaking upon it in the Low^er Provinces 
and elsewhere. He felt that this was a momentous occasion, as for anything that 
he said on this grave question, he w'as responsible to his constituents and the 
Country. Respecting this grave question, it had been said that the Tachi- 

» See John Boyd, Sir Qeorge itimnt Cartier (Toronto, 1914). 
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Macdonald government had taken upon themselves the solution of a problem 
which was not at the time of its formation before the country, and had not even 
been mooted. Those saying so were ignorant of the parliamentary history of the 
past few years. He would briefly refer to the history of this great question, as 
far as it had been brought before the Parliament and the country. When the 
Carlier-Macdonald Government was constructed, after the downfall of the Brown- 
Dorian Administration, a programme of the policy of the former was laid before 
Parliament. Among the subjects contained in this programme of 7th August, 
1858, was one referred to in the following terms: ''The late Government felt 
themselves bound to carry out the law of the land respecting the seat of Govern- 
ment, but, in the face of the recent vote on that subject, the Administration did 
not consider themselves warranted in incurring any expenditure for the public 
building, until Parliament has had an opportunity of considering the whole 
question in all its bearings ; and the expediency of a Federal Union of the British 
North American Provinces will be anxiously considered, and communication 
with the Home Government and the Low'er Provinces entered into forthwith on 
the subject ; and the result of this communication will be submitted to F’arliament 
at its next session. The Government will, during the recess, examine into the 
organization and working of the |)ublic departments, and carry out such adminis- 
trative reforms as will be conducive to economy and elllciency.” Here was this 
scheme of a union of the provinces mentioned in the programme of the Cartier- 
Macdonald Government, in 1858. He merely quoted this passage to show that 
neither Parliament nor the country was now taken by surprise with regard lo 
this scheme. We had had general and special elections since 18.58, and to pretend 
that this subject, which had been so often canvassed, was new to the country, 
was to assert an untruth. At the close of that session, Sir Edmund IJeadt iii his 
Speech proroguing Parliament, made use of the following language: — “ 1 propose, 
in the course of the recess, to communicate with Her Majesty’s Government, 
and with the Governments of the sister colonies, on another matter of very 
great importance. I am desirous of inviting them to discuss with us the principles 
on which a bond of a federal character, uniting the i^roviiices of British North 
America, may prehaps hereafter be practicable.” In accordance with that 
announcement of policy, a deputation was sent to England, comp(»sed of his then 
colleagues, Hons. Messrs. Galt and Ross and himself. We pressed the matter 
before the Imperial Government, whom we asked to authorize a meeting 
delegates from the British North American Governments, to consider this subject 
and report upon it, said report to be communicated to the (.olonial Secretary. 
Of course we wanted, at that time, to act with the sanction and approval of the 
Imperial Government. We pressed the matter as strongly as we could before 
it. Of all the provinces that responded to the call of the Imperial (Government, 
Newfoundland, he thought, was the only one whicli professed her readiness to 
appoint delegates when the opportune moment arrived. Although the other 
provinces were not opposed to Confederation, still, as the question had not been 
brought conspicuously liefore their people, they did not like then to join in the 
measure and in the proceedings which the Canadian delegates had urged upon 
the Imperial Government in 1858. At this time the Canadian delegates had a 
duty to perform towards the illustrious Administrator of the. Government, Sir 
E. Head, to fulfil the promise he had made, on [proroguing Parliament, by pressing 
the measure upon the attention of the Imperial Administration. The Canadian 
Government also kept its promi.se to report to the House the result of the mission 
to England, at the next session of Parliament. The hon. gentleman here read the 
despatch dated October, 18.58, which was transmitted to the hrqx^rial Govern- 
ment, setting forth the sectional difllcultics which had arisen between Upper 
and Lower Canada, principally on account of the former’s demand for increased 
representation in Parliament, on the ground of its much larger population. Every 
one who knew anything of his past public course was aware that he was opposed 
to the principle of representation by population while Upper and Lower Canada 
were under one Government. He did not regret his opposition. If such a measure 
had been passed, what would have been the consequence ? There would have been 
constant political warfare between Upper and Lower Canada. True it was that 
the members from Upper Canada, being in the majority, it might have been 
imagined that they would have carried everything before them ; but as far us 
Justice to Lower Canada was concerned, such might not have been the case. 
The consequence of representation by population would have been that one 
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territory would have governed another, and this fact would have presented itself 
session after session in the House, and day after day in the public prints. The 
moment this principle had been conceded as the governing element, it would 
have initiated between the two provinces a warfare which would have been un- 
remitting. He wished that Upper Canada should understand him in this matter. 
He was accused of being opposed to Upper Canada's rights, because during fifteen 
or twenty years he had to oppose his honourable friend the President of the 
Council. His honourable colleague took the ground that representation should be 
arranged according to population in each section of the province. He (Hon. Mr. 
earlier) had resisted that position, believeing that the moment such a principle 
was applied, his honourable friend, who, no doubt, wanted to maintain the peaceful 
government of the country, would have been disappointed in his wish. It would 
have given rise to one of the bitterest struggles between the two provinces that 
ever took place between two nations. He did not mean to say that the majority 
from Upper Canada would have tyrannized over Lower Canada ; but the idea 
that Upper Canada, as a territory, had the preponderance in the Government by 
a large number of representatives, would have been sufTicient to generate that 
sectional strife to which he had alluded. In 1858 he first saw that representation 
by population, though unsuited for application as a governing principle as 
between the two provinces, would not involve the same objection if other partners 
were drawn in by a federation. In a struggle between two — one a weak, and the 
other a strong party — the weaker could not but be overcome ; but if three parties 
were concerned, the stronger would not have the same advantage ; as when it 
was seen by the third that there was too much strength on one side, the third 
would club with the weaker combatant to resist the big fighter. He did not 
oppose the principle of representation by population from an unwillingness to do 
justice to Upper Canada. He took this ground, however, that when justice was 
done to Upper Canada, it was his duty to see that no injustice was done to Lower 
Canada. lie did not entertain the slightest appirehension that Lower Canada’s 
rights were in the least jeopardized by the provision tliat in the General Legisla- 
ture the French Canadians of I.ower Canada would have a smaller number of 
representatives tlian all the other origins combined. It would be seen by the 
resolutions that in tlie questions which would be submitted to the General 
Parliament there could be no danger to the rights and privileges of either French 
Canadians, Scotchmen, Englishmen or Irishmen. Questions of commerce, of 
international communication, and all matters of general interest, would be dis- 
cussed and determined in the General Legislature, but in the exercise of the 
functions of the General Government, no one could apprehend that anything 
could be enacted which would harm or do injustice to persons of any nationality. 
He did not intend to go into the details of the question of Confederation, but 
merely to bring before the House the most conspicuous arguments in order to 
induce members to accept the resolutions submitted by the Government. Con- 
federation w’as, as it wore, at this moment almost forced ujion us. W’e could not 
shut our eyes to what was going on beyond the lines, where a great struggle 
was going on between two Confederacies, at one time forming but one Con- 
federacy. We saw that a government, established not more than 80 years ago, 
had not been able to keep together the family of states which had broke up four 
or five years since. We could not deny that the struggle now in progress must 
necessarily influence our political existence. We did not know wdiat would be 
the result of that great war — wliether it W'ould end in the establishment of two 
Confederacies or in one as before. However, we had to do with five colonies, 
inhabited by men of the same sympiatliies and interests, and in order to become 
a great nation they required only to be brought together under one General 
Government. The matter resolved itself into this, either we must obtain British 
North American Confederation or be absorbed in an American Confederation. 
Some entertained the opinion that it was unnecessary to have British North 
American Confederation to prevent absorption into the vortex of American 
Confederation. Such parties were mistaken. We knew the policy of England 
towards us — that she was determined to help and support us in any struggle 
with our neighbours. The British Provinces, separated as at present, could not 
defend themselves alone, and the question resolved itself into this: shall the 
whole strength of the empire be concentrated into Prince Edward Island, or 
Canada, as the case may be, in case of a war with the United States — or shall 
the provinces be left to light single-handed, disunited? We were not sufllciently 
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united. We had our duties, with regard to England, to perform. In order to 
secure the exercise of her power in our defence we must help her ourselves. We 
could not do this satisfactorily or eUlciently unless we had a Confederation. 
When all united, the enemy would know that, if he attacked any part of those 
provinces — Prince Edward Island or Canada — he would have to encounter the 
combined strength of the empire. Canada, separate, would be, although com- 
paratively strong in population and wealth, in a dangerous position should a 
war ensue. When we had organized our good defensive force, and united for 
mutual protection, England would send freely here both men and treasure for 
our defehce. He had stated before audiences in the Lower Provinces that, as 
far as territory, population and wealth were concerned, Canada was stronger 
than any of the other provinces, but at the same time was wanting in one element 
necessary to national greatness — the maritime one ; and that, owing to the large 
trade and commerce of Canada, extensive communication with Great Britain at 
all seasons was absolutely necessary. Twenty years ago our commerce for the year 
could be managed by communication with Great Britain in the summer months 
only. At present, however, this system was insulTicient, and for winter com- 
munication with the seaboard we were left to the caprice of our American neigh- 
bours, through whose territory we must pass. He had also alluded to the bonding 
system, which if the Americans were to withdraw, Canada would be left in winter 
without any winter harbours. Canada, having two or three elements of national 
greatness — territory and population — w'anted the maritime element; and as he 
had said, — the Low'er Provinces had this element and a sea-board, Init not a 
back countiy' or large population, w'hicli Canada possessed, — and for the mutual 
benefit and prosperity of all the pr<»vinces, all these elements ought to be united 
together. Those w'ho pretended that the British North American Provinces 
would be in as safe a position, remaining separate, while they belonged to the 
British Crown, as under Confederation, were under great misapprehension. Now 
was the time for us to form a great nation of the several provinces. Now was the 
time to look the matter in the face and adopt the only safe and prudent course 
open to us in the shape of Confederation. He maintained it was necessary for 
our ow'n commercial interests, prosperity and enicit‘nl flefence. I'hat was what, 
we had now' to discuss, and not the manner in which Confederation was to he 
brought about, which would be discussed w'hen the details of the scheme came 
up for consideration. At jirosent the (juestion was: Was Confederation of the 
British North American Provinces necessary in order to increase our strength and 
pow'er and secure to us the continuance of the benelits of British ccuineciion? 
He had no doubt that ttie measure was necessary for those objects. It would be 
observed that the English speaking opponents of the scheme, in Lower Canada, 
pretended a fear of this element being absorbed by the French Canadian; while 
the opponents, comfioscd of the latter origin — of men who might be called the 
old Papineau Tail — whose sole idea was annexation to the United States — said 
they were afraid of the extinction of French Canadian nationality in the great 
Confederation. The annexation party in Montreal, including the followers (»f 
Mr, John Dougall^ the proprietor of the Witness, opposed the scheme on the ground 
of supposed danger to the British of Low'er Canada. 'I'he annexation party could 
not, however, be supposed to be sincere in their op|)Osition to the scheme — 
except in so far as they desired to carry Canada into the American Union. The 
absorption of this province into the United States had long been contemplated, 
as would be seen from the 7th article in the original draft of the American Con- 
stitution, winch he would read. It w'as as follow's: “Art. 7. Canada, according 
to this Confederation and joining in the measures of the United States, shall be 
admitted into, and entitled to all the advantages of this union; and shall be 
equally with any other of the United States, solemnly bound to a strict observance 
of, and obedience to, these articles ; as shall be also any other colony w Inch shall 
be admitted into this Confederacy. The eleven votes in Congress shall be in- 
creased in proportion as the Confederacy is extended. But, except Canada, no 
other colony shall be admitted into the Confederacy without the assent of eleven 
or more votes as the case may require, by the Confederation being extended.” 
By that article no new state could go into the union except by the vote of the 
number of states required to admit a new partner. But, as regarded Canada, 
no such assent was required ; on knocking at the door of the union, she would, 
as a matter of course, be admitted. The honourable gentleman went on to say 
that the papers lately contained a report of a meeting at the Institul Canadien 
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of Montreal, where it was resolved that it was for the interests of Lower Canada — 
in the interests of the French Canadians, were the province to become a part of 
the American Union. 

Hon, Mr, Dorian said that was not the case. The honorable gentlemen had 
misquoted what had passed there. 

Hon, Mr, Cartier said he was right. If resolutions were not passed, sentiments 
were expressed to that effect. Then the organ of the Institute — VOrdre, he 
thought — had set forth that the interests of Lower Canada would be better 
secured by annexation to the United States than entering into a Confederation 
with the British American Provinces. It was ho wonder then, that the French 
Canadian annexationists betrayed their purpose in opposition to British North 
American Confederation, and that their English-speaking colleagues pretended 
a fear of the rights of their class being jeopardized under Confederation. We 
knew their object in this — that they were aware that as soon as this project was 
adopted, there would l>e no avail in any cry of separation to form a part of the 
American Union. There had been a good deal of fault-finding and complaint as 
to the proceedings of the delegates having been conducted with closed doors. 
Such a course was an absolute necessity. Every one could understand that .if 
all the difliculties arising among the representatives of the five colonies, during 
the Conference, had gone every morning to the public, it would have been 
impossible for the delegates to continue to meet, or compromise any of the 
difficulties that might be expected to spring up. Besides, the proceedings of the 
American Congress of 1782 was held with closed doors, and their proceedings 
were not published while matters were progressing. With regard to this, he would 
quote from a letter of Col, Mason^ a member of the Convention: — “All com- 
munications of the proceedings are forbidden during the sitting of this Convention ; 
this, 1 think, was a necessary precaution to prevent misrepresentations or mis- 
takes; there being a material difference between the appearance of a subject 
in its first crude and indigested shape and after it shall have been properly 
matured and arranged.” On the same principle the Conference at Quebec very 
properly sat with closed doors. We wished, however, that the British Canadian 
public should know the result of our labours when concluded, and that result the 
Parliament and people of Canada had before their consideration, and it was for 
them to discuss its merits. on this side of the House — the members of the 
Government and their supporters -had come to the conclusion that Federation 
was desirable and necessary ; and we were ready to hear the honourable gentlemen 
on the other side who necessarily, from their standing, were supposed to have 
devoted their attention to it and appreciated their position, stating what in their 
opinion would be sufficient in order to maintain ourselves as a British colony on 
this side of the Atlantic, and to increase in wealth and power. He was aware 
that some members of the House, and a number of people in Upper Canada, in 
Lower Canada and in the Lower Provinces, were of opinion that a Legislative 
Union ought to have taken place instead of a Federal Union. He would say, 
however, at the outset, that it was impossible to have one Government to deal 
with all the private and local interests of the several sections of the several 
provinces forming the combined whole. The next question to be considered, 
therefore, by those who had set to work to discover a solution of the difficulties 
under which we had labored, was^ — what was the best and most practicable mode 
of bringing the provinces together, so that particular rights and interests should 
be properly guarded and firotected? No other scheme presented itself but the 
Federation system, and that was the project which now recommended itself to 
the Parliament of Canada. Some j)arties — through the press and by other modes 
— Iiretended that it was impossible to carry out Federation, on account of the 
dilTcrences of races and religions. Those who took this view of the question were 
in error. It was just the reverse. It was precisely on account of the variety of 
races, local interests, etc., that the b'ederation system ought to be resorted to, 
and would be found to work well. We w’ere in the habit of seeing in some public 
journals, and hearing from some public men, that it was a great misfortune 
indeed there should be a difference of races in this colony — that there should be 
the distinction of French Canadian from British Canadian. Now, he (Hon, Mr , 
Cartier) desired on this point to vindicate the rights, the merits, and usefulness, 
so to speak, of those belonging to the French Canadian race. In order to bring 
these merits and this usefulness more prominently before his hearere, it would 
be only necessary to allude to the efforts made by them to sustain British power 
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on this continent, and to point out their adherence to British supremacy in 
trying times. We were all conversant with the history of the circumstances 
which had brought about the difllculties between England and her former 
American colonies in 1 775. Lower Canada, — or rather he should say, the Province 
of Quebec, for the colony was not then known by the name of Canada, but was 
called the Province of Quebec, — contained the most dense population of any 
British colony in North America at that time. The accession of Lower Canada 
was of course an object of envy to the other American colonics, and strenuous 
efforts were made by those who had resolved to overthrow British power on 
this continent to induce Canada to ally herself to their cause. As early as 1775, 
the French Canadians were solemnly addressed in a proclamation by General 
Washington, who called upon them to abandon the flag of their new masters, 
inasmuch as they could not expect anything from those who differed from them 
in language, in religion, in race, and in sympathies. But what was the conduct 
of the French Canadian people under these circumstances — what was the attitude 
of the clergy and the seigniors? It was right in treating this chapter of our 
history, to render justice to whom justice was due, and it was truth to say that 
the seigniors, forming, as they did, the educated class of our population at that 
early epoch, had fully understood that the object and aim of those who appealed 
to them was the downfall of the monarchical system in America. A few years 
only had elapsed at that time since the transfer of the country and its population 
from the Crown of France to the Crown of Great Britain; but even within that 
brief interval of time, they were enabled to appreciate the advantages of their 
new position, notwithstanding the fact that they were still struggling and com- 
plaining. The people, as well as the clergy and aristocracy, had understood that 
it was better for them to remain under the English and Protestant Crown of 
England, rather than to become republicans. They were proof against the 
insidious offers of George Washington ; and not only so, but when the Americans 
came as invaders, they fought against the armed forces of Arnold, Monigomerg 
and others. Attempts were made to excite hostility to Federation on the ground 
that, under the regime of a local legislature, the English Protestant minority 
would not be fairly dealt with. He thought the way in which the French Cana- 
dians had stood by British connection, when there were but few British in the 
province, w^as a proof that they w'ould not attempt to deal unjustly now by the 
British minority, when their numbers were so much greater. On this i)oint, 
appealing to the evidence of history, he would quote from the work wdiicli he had 
already quoted. At a time when then? were, perhaps, hardly a few' hundred 
English Protestant residents in Low’cr Canada, the address in the name of 
Washington, to which he had already briefly referred, w'as circulated throughout 
the country by Arnold's invading army. The hon. gentleman here read a number 
of extracts from General Washington's proclamation, addressed to the inhabitants 
of Canada. It made the most earnest appeals to the Low'cr Canadians to join 
the other colonies. “W'e rejoice,” said General Washington, “that our enemies 
have been deceived with regard to you; they have persuaded themselves — they 
have even dared to say — that the Canadians were not capable of distinguishing 
between the blessings of liberty and the wretchedness of slavery ; that gratifying 
the vanity of a little circle of nobility would blind the people of Canada. By such 
artifices they hoped to bend you to their views, but they have been deceived. . . . 
Come then, my brethren, unite with us in an indissoluble union; let us run 
together to the same goal. . . . Incited by these motives, and encouraged by the 
advice of many friends of liberty among you, the grand American Congress have 
sent an army into your province, under the command of General Schugler—noi 
to plunder but to protect you — to animate and bring forth into action those 
sentiments of freedom you have disclosed, and which the tools of despotism would 
extinguish through the whole creation. To co-operate with this design, and to 
frustrate those cruel and perfidious scheme.s, which would deluge our frontiers 
with the blood of women and children, 1 have despatched Colonel Arnold into 
your country, with a part of the army under my command. I have enjoined 
upon him, and 1 am certain that he will consider himself, and act as in the 
country of his patrons and best friends. Necessaries and accommodations of 
every kind which you may furnish he will thankfully receive and render the 
full value. I invite you, therefore, as friends and brethren, to provide him with 
such supplies as your country affords ; and I pledge myself not only for your 
safety and security, but for an ample compensation. Let no man desert his 
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habitation — let no one flee as before an enemy. The cause of America and of 
liberty is the cause of eveiy virtuous American citizen, whatever may be his 
religion or descent. The united colonies know no distinction but such as slavery, 
corruption and arbitrary dominion may create. Come then, ye generous citizens, 
range yourselves under the standard of general liberty — against which all the 
force of artiflee and tyranny will never be able to prevail.” It appeared by this 
address that the most tempting offers and promises had been made by the 
republican general ; but they had failed, nevertheless, to accomplish the desired 
effect. This, however, was not the only trait of this nature in the history of the 
French Canadian people. There was another dispatch, or rather proclamation, 
issued in 1778, by Baron D'Hslaing, commander of the French fleet, which was 
acting in aid of the American revolutionary party. The honorable gentleman 
read some extracts from this proclamation, as follows: — “I shall not ask the 
military companions of the Marquis of Livis, those who shared his glory, who 
admired his talents and genius for war, who loved his cordiality and frankness, 
the principal chracteristics of our nobility, whether there be other names in other 
nations among which they would be better pleased to place their own. Can the 
Canadians, who saw the brave Montcalm fall in their defence — can they become 
the enemies of his nephews? Can they fight against their former leaders, and arm 
themselves against their kinsmen? At the bare mention of their names, the 
weapons would fall out of their hands. I shall not observe to the ministers of 
the altars, that their evangelic efforts will require the special protection of 
Providence, to prevent faith being diminished by example, by worldly interest, 
and by sovereigns whom force has imposed upon them, and whose political 
indulgence will be lessened proportionably as those sovereigns shall have less to 
fear. I shall not. observe that it is necessary for religion that those who preach 
it should form a body in the state ; and that in Canada no other body would be 
more considered, or have more power to do good than that of the priests, taking 
a part in the Government, since their respectable conduct has merited the con- 
fidence of the people. I shall not represent to that people, nor to all my country- 
men in general, that a vast monarchy, having the same religion, the same man- 
ners, the same language, where they find kinsmen, old friends and brethren, must 
be an inexhaustible source of commerce and wealth, more easily acquired and 
better secured by their union with powerful neighbours, than with strangers of 
another hemisphere, among whom ever>’thing is different, and who, jealous and 
despotic sovereigns would, sooner or later, treat them as a conquered people, 
and doubtless much worse than their late countrymen, the Americans, who made 
them victorious. 1 shall not urge to a whole people, that to join with the United 
States is to secure their own happiness, since a whole people, when they acquire 
the right of thinking and acting for themselves, must know their owm interest. 
Hut I will declare, and 1 now formally declare in the name of His Majesty, 
who has authorized and commanded me to do it, that all his former subjects in 
North America, who shall no more acknowledge the supremacy of Great Britain, 
may depend uf)on his protection and support.” D'Eslaing had appealed to their 
ancestry and their prejudices ; he had invoked the names of Livis and Monicalmy 
and endeavored to influence their clergy; but the French Canadians understood 
I heir position too well. If they had their institutions, their language and their 
religion intact to-day, it was precisely because of their adherence to the British 
Crown. Had they yielded to the appeals of Washington and Baron D'Estaing, 
it is probable that there would not iiave been now a vestige of British power on 
this continent. But, with the disappearance of British powder, they loo would 
have disappeared as French ("anadians. These historical facts taught that there 
should be a mutual feeling of gratitude from the I'rench Canadians towards the 
British, and from the British towards the French Canadians, for our present 
position, that Canada is still a British colony. He had had occasion, a moment 
ago, to refer to the French Canadian clergy in connection with D'Estaing^s 
address, and he would say this, to their honor and credit, that, if to-day Canada 
was a portion of the British Empire, it was due to the conservatism of the French 
Canadian clergy. It was a pleasure to him thus to be able to quote from these 
old documents proofs of the honour, loyalty, and liberality of the French Canadian 
people. He (Hon. Mr. Cartier] was as devoid of prejudice as any honourable 
gentleman in this House ; but when he heard or read the statements occasionally 
made, that there w*as some danger that, under the Federation system, the French 
Canadians would have loo much power, and that the power thus obtauied 
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would be used to the prejudice of the British and Protestant minority — the 
history of the past, in many instances, was the best reply to such attacks. Baron 
D'Eslaing issued his tempting proclamation in 1778, and it was sent into Canada 
frequently aflerwwds, and circulated at the instigation of Hochambeau and 
Lafayette ; but our clergy and our aristocracy, the leaders of our people in these 
days, saw that it was not their interest to cast their lot with the democratic 
element — they knew the hollowness of democracy. We found ourselves at the 
present day discussing the question of the Federation of the British North 
American Provinces, while the great Federation of the United Stales of America 
was broken up and divided against itself. There was, however, this important 
difference to be observed in considering the action of the two peoples. They had 
founded Federation for tlie purpose of carrying out and perpetuating democracy 
on this continent; but >ve, who had the benefit of being able to contemplate 
republicanism in action during a period of eighty years, saw its defects, and felt 
convinced that purely democratic institutions could not he conducive to the peace 
and prosperity of nations. We arc not now discussing the great problem presented 
to our consideration, in order to propagate democratic principles. Our attempt 
was for the purpose of forming a Federation with a view of perpetuating the 
monarchical element. The distinction, therefore, between ourselves and our 
neighbors was just this: — In our Federation the monarchical principle would 
form the leading feature, while on the other side of the lines, Judging by the 
past history and present condition of the country, the ruling power was the will 
of the mob, the rule of the populace. Every ficrson who had conversed with the 
most intelligent American statesmen and wTiters must have learned that they 
all admitted that the governmental powers had become too extended, owing to 
the introduction of universal suffrage, and mob rule had consequently supplanted 
legitimate authority ; and we now saw the sad spectacle of a country torn by 
civil war, and brethren lighting against brethren. The question for us to ask 
ourselves was this: Shall we be content to remain separate — shall we be coiitcnl 
to maintain a mere provincial existence, when, by combining together, we could 
become a great nation? It had never yet l>een the good fortune of any group of 
communities to secure national greatness with such facility. In past ages, 
warriors had struggled for years for the addition to their country of a single [)ro- 
vince. We had too, for instance, in our ow n days, the case of I\’opoleon JIJ, wdio, 
after great expenditure of blood and treasure in the Italian diihculty, had acquired 
Savoy and Nice, by which he had obtained an addition of nearly one million 
inhabitants to France — only one million souls, and if any person w^re for a 
moment to make a calculation of the value of the provinces acquired on one side, 
and the great cost on the other, he would at once see the great disproportion 
betw'een the one and the other, and so ascertain the fact that the territory ac- 
quired did not compensate the outlay. Here, in British North America, we had 
five different communities inhabiting live separate colonies. We had the same 
sympathies, and we all desired to live under the British Crown. We had our 
commercial interests besides. It was of no use whatever that New Brunswick, 
Nova Scotia and New foundland should have their several custom houses against 
our trade, or that we should have custom houses against the trade of those 
provinces. In ancient times, the manner in which a nation grew' up was different 
from that of the present day. Then the first w'eak settlement increased into a 
village, which, by turns, became a town and a city, and the nucleus of a nation. 
It was not so in modern times. Nations were now formed by the agglomeration 
of communities having kindred interests and symi»athies. Such was our case at 
the present moment. Objection had been taken to the scheme now under con- 
sideration, because of the words “new nationality." Now, when we were united 
together, if union were attained, we would form a political nationality wdth 
which neither the national origin, nor the religion of any individual, would 
interfere. It was lamented by some that w'e had this diversity of races, and 
hopes were expressed that this distinctive feature would cease. The idea of unity 
of races was utopian — it was impossible. Distinctions of this kind would always 
exist. Dissimilarity, in fact, appeared to be the order of the physical world and 
of the moral world, as well as in the political world. But with regard to the ob- 
jection based on this fact, to the effect that a great nation could not be formed 
because Lower Canada w'as in great part French and Catholic, and Upper Canada 
was British and Protestant, and the Lower Provinces were mixed, it was futile, 
and worthless in the extreme. Look, for instance, at the United Kingdom, 
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Inhabited as it was by three great races. Had the diversity ol race impeded the 
glory, the progress, the wealth of England? Had they not rather each contributed 
their share to the greatness of the Empire? Of the glories of the senate, the field, 
and the ocean, of the successes of trade and commerce, how much was con- 
tributed by the combined talents, energy and courage of the three races together? 
In our own Federation we should have Catholic and Protestant, English, French, 
Irish and Scotch, and each by his efforts and his success would increase the 
prosperity and glory of the new Confederacy. He viewed the diversity of races 
in British North America in this way: we were of different races, not for the 
purpose of warring against each other, but in order to compete and emulate for 
the general welfare. We could not do away with the distinctions of race. We could 
not legislate for the disappearance of the French Canadians from American soil, 
but British and French Canadians alike could appreciate and understand their 
position, relative to each other. They were placed like great families beside each 
other, and their contact produced a healthy spirit of emulation. It was a benefit 
rather than otherwise that we had a diversity of races. Of course, the difficulty, 
it would be said, would be to deal fairly by the minority. In Upper Canada the 
Catholics would find themselves in a minority; in Lower Canada the Protestants 
would be in a minority, while the Lower Provinces were divided. Under such 
circumstances, would any one pretend that either the local or general govern- 
ments would sanction any injustice? What would be the consequence, even 
supposing any such thing were attempted by any one of the local governments? 
It would be censured everywhere. Whether it came from Upper Canada or from 
Lower Canada, any attempt to deprive the minority of their rights would be at 
once thwarted. Under the Federation system, granting to the control of the 
General Government these large questions of general interest in which the 
differences of race or religion had no place, it could not be pretended that the 
rights of either race or religion could be invaded at all. We were to have a 
General Parliament to deal with the matters of defence, tariff, excise, public 
works, and these matters absorbed all individual interest. Now, he would ask 
those self-styled nationalists who accused him of bartering fifty-eight counties 
in Lower Canada to John Bull, and his honorable colleague beside him (Hon. Mr. 
Broum) — he would ask them, under what supposition could they think it possible 
for any injustice to be done to the French Canadians by the General Government? 
He came now to the subject of Local Governments. We could easily understand 
how a feeling against the Federation project w^as raised in the minds of a few of 
the British residents of Lower Canada by fears of such difiiculties as those which 
occurred in tlie days of Mr. Papineau, relative to the passing of laws relating 
to commercial matters. Tliese dilficulties had been of a very inconvenient nature, 
Mr. Papineau not being a commercial man, and not understanding the importance 
of these measures. He considered Mr. Papineau was right in the struggle he 
maintained against the oligarchy at that time in power; but he had never ap- 
proved of the course he look with reference to commercial matters, and in 
opposition to measures for the improvement of the country. But this precedent 
could not be urged as an objection to Federation, inasmuch as it would be for 
the General Government to deal with our commercial matters. There could be 
no reason for well-grounded fear that the minority could be made to suffer by 
means of any laws affecting the rights of property. If any such enactments were 
passed, they would fall upon the whole community. But even supposing such 
a thing did occur, there was a remedy provided under the proposed Constitution. 
The magnitude of the scheme now submitted was, perhaps, the reason why 
those who had not made themselves conversant with the question felt some 
apprehension in contemplating it; but, when we came to discuss it clause by 
clause, he would bo ready to state that no interest would be harmed in any way 
if F’ederation took place. It was true, that opposition was being offered in 
Montreal, by Mr. John Dougall, of the Witness. And, w’hile referring to the 
opponents of I'ederation, he could not help adverting to the strange manner in 
which extremes met and worked in unison to oppose Federation. For instance, 
we had the party who formerly composed what might be styled Mr. Papineau s 
Tail — the extreme democratic party — ^joined with Mr. DougalVs Tail. 

Mr, PerrauU * — And members of the clergy oppose it. 

Bon. Mr. Cartier said the honorable gentleman was mistaken. The clergy 
were for it. But the honorable gentleman would have an opportunity of speaking 
> Josoph P. Ferranlt, member for Richelieu. 

1>P 
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afterwards. This scheme, he repealed, met with the approval of all moderate 
men. The extreme men, the socialists, democrats and annexationists were 
opposed to it. The French Ganadiah opponents of the project were, it appeared, 
afraid that their religious rights would suffer under the new arrangement. Fancy 
the celebrated Imiilul Canadien, of Montreal, under the lead of citizen Blanchel, 
taking religion under their protection! Mr. Dougall loudly proclaimed that the 
British Protestant minority would be entirely placed at the mercy of the French 
Canadians. He (Hon. Mr. Cartier) thought the arguments of the young French 
gentlemen belonging to the national democratic party who cried out that their 
religion and nationality would be destroyed, ought in all reason to be sufficient 
to satisfy the scruples and calm the fears of Mr. Dougall, The True Wilness, 
which was also one of the enemies of the scheme, said that if it w'cre adopted the 
French Canadians were doomed; while his brother in violence, the Witnessy said 
that the Protestants were doomed. At a meeting recently held in Montreal on 
the subject, he (hon. Mr. Cartier) obserN-ed that Mr. Cherrier had enrolled himself 
among the enemies of the project. Well, this fine, quiet, old gentleman an- 
nounced that he had come out of his political retirement for the purpose of 
opposing Federation. All lie (Hon. Mr. Cartier) could say was that he never 
knew Mr. Cherrier was a strong politician. However, it api)eared that he had 
come out once more on the political stage for the jmrpose of opposing this vil- 
lainous scheme, which was intended to destroy the nationality and religion of 
the French Canadians — all brought about by that confounded Cartier I Allusion 
had been made to the opinion of the clergy. Well, he would say that the opinion 
of the clergy was for Confederation. Those who were high in authority, as well 
as those who occupied more humble positions, were in favour of Federation, not 
only because they saw' in it so much security for all they held dear, but because 
it was just to their Protestant fellow-subjects as well, because they were opposed 
to political bickering and strife. This opposition to a slate of political dissention 
and trouble was the general feeling of the clergy, and because they saw in Con- 
federation a solution of those dilTiculties wiiich hatl existed for some time, due 
regard being had to just rights, they were favorable to the project. The fact, 
however, was that when we saw* such extreme opponents as Mr. Clerky of the 
True WitnesSj Mr. Dougall^ of tlie Wilness, and the young gentleiiHui of the 
Inslilui Canadien combined to resist Confederation, because each party argued 
it would produce the most widely different results — we might look upon this 
fact, he repeated, as one of the strongest arguments in favor of (Confederation. 
We had, on the other hand, all the moderate men, all that was rc^spectable and 
intelligent, including the clergy, favourable to b’ederation. He did not, of course, 
mean to say that there were not respectable opponents to the project — w'hat he 
did mean, however, was that it met general approval from the classes referred to. 
He w’as opposed, he might as well state most distinctly, to the democratic system 
which obtained in the United States. In this country of British North America 
we should have a distinct form of government, the characteristic of which w'ould 
be to possess the monarchical element. When we had (kinfederation secured, 
there was not the least doubt but that our Government would be more respectable 
— that it w'ould have more prestige, and command more respect from our neigh- 
bours. The great want under the American form — the point which they all 
admitted formed the great defect — was the ab.sencc of some respectable executive 
element. How was the head of the United States (iovernment chosen ? Candidates 
came forward, and of course each one was abused and vilified as corrupt, ignorant, 
incapable and unworthy by the opposite party. One of them attained the 
presidential chair ; but even while in that position he was not respected by those 
who had opposed his election, and who tried to make him appear the most 
corrupt and contemptible being in creation. Such a system could not produce 
an executive head who would command respect. Under the British system, 
ministers might be abused and assailed but that abuse never reached the Sove- 
reign. Whether we were made a kingdom or a vice-royalty — whatever name or 
grade was assigned to us — ^we would undoubtedly have additional prestige. He 
would now conclude his remarks by asking honorable gentlemen to consider well 
this scheme. It was his hope, his cherished hope, that it would be adopted by 
the House. The time was opportune, as his honourable colleague (A tty. Gen. 
Macdonald) had so ably stated last evening; the opportunity might never offer 
itself again in such a facile and propitious manner. We knew we had, in all our 
proceedings, the approbation of the Imperial Government. So if these resolutions 
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were adopted by Canada, as he had no doubt they would, and by the other 
Colonial Leio^islatures, the Imperial Government would be called upon to pass a 
measure which would have for its efTect to give a strong central or general 
government and local governments which would at once secure and guard the 
persons, the properties and the civil and religious rights belonging to the popula- 
tion of each section. 

Tuesday, February 7, 1S65. 

Hon. Mr. Galt * — . ... It is a matter for regret on the jiart of all of us that 
the trade between these colonies — subject all to the same Sovereign, con- 
nected with the same empire — has been so small. Intercolonial trade has been, 
indeed, of the most insignificant character; we have looked far more to our 
commercial relations with the neighbouring — though a foreign country, — than 
to the interchange of our own products, which would have retained the benefits 
of our trade within ourselves ; hostile tariffs have interfered with the free inter- 
change of the products of the labour of all the colonies, and one of the greatest 
and most immediate benefits to be derived from their union, will spring from the 
breaking down of these barriers and the opening up of the markets of all the pro- 
vinces to the different industries of each. In this manner we may hope to supply 
Newfoundland and the gi*eat fishing districts of the Gulf, with the agricultural 
productions of Western Canada ; we may hope to obtain from Nova Scotia our 
supply of coal ; and the manufacturing industry of Lower Canada may hope to 
find more extensive outlets in supplying many of those articles which are now 
purchased in foreign markets. For instance Newfoundland produces scarcely 
anything by agriculture, manufactures hardly an article of clothing, and a con- 
siderable trade may thus be expected to arise ; w hile, instead of having payments 
made, as they are now, through Lombard street, they will be made through our 
own bankers in Montreal and elsewhere. If we require to find an example of 
the benefits of free commercial intercourse, we need not look beyond the effects 
that have followed from the w'orking of the Reciprocity Treaty with the United 
States. In one short year from the time wrhen that treaty came into operation, 
our trade in the natural productions of the two countries swelled from less than 
$2,000,000 to upw'ards of $20,000,000 per annum, and now, when we are 
threatened with an interruption of that trade — when we have reason to fear 
that the action of the United States will prove hostile to the continuance of free 
commercial relations with this country — when we know that the consideration 
of this question is not grounded on just views of the material advantages resulting 
to each country — but that the irritation connected with political events exercises 
a predominant infiucnce over the minds of American statesmen, it is the duty 
of the House to provide, if possible, other outlets for our productions. If we have 
reason to fear that one door is about to be closed to our trade, it is the duty of 
the House to endeavour to open another; to provide against a coming evil of the 
kind feared by timely expansion in another direction; to seek by free trade 
w ith our own fellow-colonists for a continued and uninterrupted commerce which 
will not be liable to be disturbed at the capricious will of any foreign country. 
On this ground, therefore, we may w'cll come to the conclusion that the union 
between these colonies is demanded alike on account of their extensive resources, 
and because of the peculiar position in w^hich they stand relatively to each other, 
to Great Britain, and to the United States. All these are questions which fall 
within the province of the General Government, as proposed in the resolutions 
before the House, and whatever may be the doubts and fears of any one with 
respect to the details of the organization by which it is proposed to work the new 
system of Confederation, no one can doubt that the great interests of trade and 
commerce will be best promoted and developed by being entrusted to one central 
power, which will wield them in the common interest. . . . 

Wednesday, February 8, 1865. 

Hon. George Brown * rose and said : Mr. Speaker, it is with no ordinary gratifica- 
tion I rise to address the House on this occasion. I cannot help feeling that the 
struggle of half a life-time for constitutional reform — the agitations in the country, 
and the fierce contests in this chamber — the strife and the discord and the abuse 
of many years, — are all compensated by the great scheme of reform which is 

» Member for Sherbrooke Cro^’n) and minister of flnanw. 

• Member for Oxfoid (South Riding) and president of the ooonciL 
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now in your hands. The Attorney General for Upper Canada,^ as well as the 
Attorney General for Lower Canada, > in addressing the House last night, were 
anxious to have it inderstood that this scheme for uniting British America under 
one government, is something different from “representation by population,'* — 
is something different from “joint authority,*’ — but is in fact the very scheme 
of the Government of which they were members in 1858. Now, sir, it is all very 
well that my honorable friends should receive credit for tlie large share they 
have contributed towards maturing the measure before the House ; but I could 
not help reflecting while they spoke, that if this was their very scheme in 1858, 
they succeeded wonderfully in bottling it up from all the world except themselves 
— and 1 could not help regretting that we had to wait till 18G4 until this 
mysterious plant of 1858 was forced to fruition. For myself, sir, 1 care not who 
gets the credit of this scheme, — I believe it contains the best features of all 
the suggestions that have been made in the last ten years for the settlement of 
our troubles ; and the w'hole feeling in my mind now is one of joy and thankfulness 
that there were found men of position and influence in Canada who, at a moment 
of serious crisis, had nerve and patriotism enough to cast aside political partisan- 
ship, to banish personal considerations, and unite for the accomplishment of 
a measure so fraught with advantage to their common country. It was a bold 
step in the then existing stale of public feeling for many membere of the House 
to vote for the Constitutional Committee moved for by me last session — it 
was a very bold step for many of the members of that coinniitteo to speak and 
vole candidly upon it — it was a still bolder thing for many to place their names 
lo the report that emanated from that committee, — but it was an infinitely 
bolder step for the gentlemen w ho now' occupy these treasury benches, to bravt? 
the misconceptions and suspicions that would certainly attach to the act, and 
enter the same Government. And it is not to be denied that such a Coalition 
demanded no ordinary justitication. But who docs not feel that every one of 
us has to-day ample justification and reward for all we did in the document now' 
under discussion? But seven short months have passed aw'ay since the Coalition 
Government was formed, yet already arc w'c submitting a scheme well-weighed 
and matured, for the erection of a future empire, — a scheme which has been 
received at home and abroad with almost universal a|>proval. . . . 

Since the Coalition was formed, and its policy of h'ederal union announced, 
there have been no fewer than twenty-five parliamcntar>' elections — fourteen 
for members of the U|»per House, and eleven for members of the Lower Housj‘. 
At the fourteen Upper House contests, but three candidates dared to show them- 
selves before the people in opposition to the Government scheme ; and of these, 
tw'o w'ere rejected, and one — only one — succeeded in finding a seat. At tlie 
eleven contests for the Lower Mouse, but one candidate on eitlier side of politics 
ventured to oppose the scheme, and I hope that even he will yet cast his vote 
in favor of Confederation. Of these tw'cnty-livc electoral contests, fourteen were 
in Upper Canada, but not at one of them did a candidate appear in opposition 
to our scheme. And let it be observed how large a portir)n of the country these 
twenty-five electoral districts embraced. It is true that the eleven Lower House 
elections only included that number of counties, but the fourteen Upper House 
elections embraced no fewer than forty counties. Of the 130 constituencies, 
therefore, into which Canada is divided for representation in this chamber, not 
few er than fifty have been called on since our scheme was announced to pronounce 
at the polls their verdict upon it, and at the whole of them but four candidates 
on both sides of politics ventured to give it opposition. Was 1 not right then in 
asserting that the electors of Canada had, in the most marked manner, pronounced 
in favour of the scheme ? And will honourable gentlemen deny that the people 
and press of Great Britain have received it with acclamations of approval? — 
that the Government of England have cordially endorsed and accepted it? — 
aye, that even the press and the public men of the United Slates have spoken 
of it with a degree of respect they never before accorded to any colonial move- 
ment? Sir, 1 venture to assert that no scheme of equal magnitude, ever placed 
before the world, was received with higher eulogiums, with more universal appro- 
bation, than the measure we have now the honour of submitting for the acceptance 
of the Canadian Parliament. And no higher eulogy could, 1 think, be pronounced 
than that 1 heard a few weeks ago from the lips of one of the foremost of British 
statesmen, that the system of government we firo posed seemed to him a happy 
< J. A. Macdonald. * O. £tienne Cartier. 
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compound of the best features of the British and American Constitutions. And 
well, Mr. Speaker, might our present attitude in Canada arrest the earnest atten- 
tion of other countries. Here is a people composed of two distinct races, speaking 
different languages, with religious and social and municipal and educational 
institutions totally different ; with sectional hostilities of such a character as to 
render government for many years well-nigh impossible; with a Constitution 
so unjust in the view of one section as to justify any resort to enforce a remedy. 
And yet, sir, here we sit, patiently and temperately discussing how these great 
evils and hostilities may justly and amicably be swept away forever. We are 
endeavoring to adjust harmoniously greater difficulties than have plunged other 
countries into all the horrors of civil war. We are striving to do peacefully and 
satisfactorily what Holland and Belgium, after years of strife, were unable to 
accomplish. We are seeking by calm discussion to settle questions that Austria 
and Hungary, that Denmark and Germany, that Russia and Poland, could only 
crush by the iron heel of armed force. We are seeking to do without foreign inter- 
vention that which deluged in blood the sunny plains of Italy. We are striving 
to settle forever issues hardly less momentous than those that have rent the neigh- 
bouring republic and are now exposing it to all the horrors of civil war. Have we 
not then, Mr. Speaker, great cause of thankfulness that we have found a better 
way for the solution of our troubles than that which has entailed on other 
countries such deplorable results ? And should not every one of us endeavour to 
rise to the magnitude of the occasion, and earnestly seek to deal with this question 
to the end in the same candid and conciliatory spirit in which, so far, it has been 
discussed ? The scene presented by this chamber at this moment, I venture to 
affirm, has few parallels in history. One hundred years have passed away since 
these jirovinces became by conquest part of the British Empire. I speak in no 
lioastful s|)irit — I desire n(»t for a moment to excite a painful thought — ^what 
was then the forlune of war of the brave French nation, might have been ours 
on that well-fought field. 1 recall those olden times merely to mark the fact that 
liere sit to-day the descendants of the victors and the vanquished in the fight 
of 17r»9, with all the differences of language, religion, civil law, and social habit, 
nearly as distinclly marked as they were a century ago. Here we sit to-day 
seeking ainicahly to find a remedy for constitutional evils and injustice com- 
plained of — hy the vanquished? No, sir— but complained of by the conqueror! 
Here sit the represent a lives of the British population claiming justice — only 
justice; and here sit the representatives of the French population, discussing in 
the French tongue whether we shall iiave it. One hundred years have passed 
away since the conquest of Quebec, but here sit the children of the victor and the 
vanquished, all a>'owing hearty attachment to the British Crown — all earnestly 
deliberating how we shall best extend the blessings of British institutions — how 
a great people may be established on this continent in close and hearty connection 
with Great Britain. Where, sir, in the page of history, shall we find a parallel 
to this? Will it not stand as an imperishable monument to the generosity of 
British rule? And it is not in Canada alone tliat this scene is being witnessed. 
Four other coloni<‘s are at this moment occupied as we are — declaring their 
hearty love for the parent State, and deliberating with us how they may best 
discharge the great duty entrusted to their hands, and give their aid in develop- 
ing the teeming resources of these vast possessions. And well, Mr. Speaker, may 
the work w'e have unitedly proposed rouse the ambition and energy of every 
true man in British America. Look, sir, at the map of the continent of America, 
and mark that island (Newfoundland) commanding the mouth of the noble river 
that almost cuts our continent in tw'ain. W'ell, sir, that island is equal in extent 
to the kingdom of Portugal. Cross the straits to the mainland, and you touch 
the hospitable shore of Nova Scotia, a country as large as the kingdom of Greece. 
Then mark the sister province t)f New’ Brunswick — equal in extent to Denmark 
and Switzerland combined. Pass up the river St. Law'rence to Low’er Canada 
n country as large as Fnmce. Pass on to Upper Canada, — twenty thousand 
square miles larger than Great Britain and Ireland put together. Cross over the 
continent to the shores of the Pacific, and you are in British Columbia, the land 
of golden promise, — equal in extent to the Austrian Empire. I speak not now 
of the vast Indian Territories that lie betw^een — greater in extent than the whole 
fioil of Russia— and that will ere long, 1 trust, be opened up to civilization under 
the auspices of the British American Confederation. Well, sir, the bold scheme 
in your hands is nothing less than to gather all these countries into one to 
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organize them all under one government, with the protection of the British flag, 
and in heartiest sympathy and affection with our fellow-subjects in the land 
that gave us birth. Our scheme is to establish a government that will seek to 
turn the tide of European emigration into this northern half of the American 
continent — that will strive to develop its great natural resources — and that will 
endeavour to maintain liberty, and justice, and Christianity throughout the land. 
. . . What possible inducement could we have to urge this scheme, except our 
earnest and heartfelt conviction that it will inure to the solid and lasting advantage 
of our country? There is one consideration, Mr. Speaker, that cannot be banished 
from this discussion, and that ought, 1 think, to be remembered in every word 
we utter; it is that the constitutional system of r4anada cannot remain as it is 
now. Something must be done. We cannot stand still. We cannot go back to 
chronic sectional hostility and discord — to a state of perpetual Ministerial crises. 
The events of the last eight months cannot be obliterated ; the solemn admissions 
of men of all parties can never be erased. The claims of Upper Canada for justice 
must be met, and met now. I say, then, that every one who raises his voice in 
hostility to this measure is bound to keep before him, when he speaks, all the 
perilous consequences of its rejection, — I say that no man who has a true regard 
for the well-being of Canada, can give a vote against this scheme, unless he is 
prepared to offer, in amendment, some better remedy for the evils and injustice 
that have so long threatened the peace of our country. And not only must the 
scheme proposed in amendment be a better scheme — it must be something that 
can be carried. 1 see an honourable friend now before me, for w'ho.se opinions 
I have the very highest respect, who says to me: “Mr. Drowns you should not 
have settled this part of the plan as you have done ; here is the way you should 
have framed it.” “Well, iny dear sir,” is my reply, “ 1 perfectly agree with you, 
but it could not be done. Whether we ask for parliamentary reform for Canada 
alone or in union with the Maritime Provinces, the French Canadians must ha\’e 
their views consulted as w'cll as us. This scheme can be carried, and no scheme 
can be that has not the support (»f both sections of the province.” 

Hon. Mr. Cartier — Hear, hear! there is the questi(»n! 

Hon. Mr. Brown — ^’es, this is the question and the whole question. No con- 
stitution ever framed was without defect; no act of human wisdom was ever 
free from imperfection ; no amount of talent and w isdom and integrity combined 
in preparing such a scheme could have placed it beyond the reach of criticism. 
And the framers of this scheme had immense special difllcullies to overcome. 
We had the prajudices of race and language and religion to deal with ; and we 
had to encounter all the rivalries of trade and commerce, and all the jealousies 
of diversified local interests. To assert, then, that our scheme is without fault, 
would be folly. It w’as necessarily the w'ork of concession ; not one of the thirty- 
three framers but had, on some |»oints, to yield his opinions; and, for myself, 
I freely admit that 1 struggled earnestly, for days together, to have portions of 
the scheme amended. But, Mr. Speaker, admitting all this — admitting all the 
difficulties that beset us — admitting frankly that defects in the measure* exist — 
I say that, taking the scheme as a whole, it has my cordial, enthusiastic .support, 
without hesitation or reservation. 1 believe it will accomplish all, and more 
than all, that we, who have so long fought the battle of parliamentary reform, 
ever hoped to see accomplished. 1 believe that, wiiile granting security for local 
interests, it will give free scope for carrying out the will of the wdiole people in 
general matters — that it will draw closer the bonds that unite us to Great Britain 
— and that it will lay the foundations deep and strong of a powerful and pros- 
perous people. And if the li(»use will allow me to trespass to a somewhat unusual 
degree on its indulgence, 1 am satisfied that 1 can clearly establish that such 
are the results fairly to be anticifiated from the measure. Mr. Speaker, there arc 
two views in which this scheme may be regarded, namely, the existing evils it 
will remedy, and the new advantages it will secure for us as a people. Let us 
begin by examining its remedial provisions. First, then, it applies a complete 
and satisfactory remedy to the injustice of the existing system of parliamentary 
representation. The people of Upper Canada have bitterly complained that 
though they number four hundred thousand souls more than the population 
of Lower Canada, and though they have contributed three or four pounds to the 
general revenue for every pound contributed by the sister province, yet the 
Lower Canadians send to Parliament as many representatives as they do. Now, 
sir, the measure in your hands brings this injustice to an end ; — it sweeps aw'oy 
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the line of demarcation between the two sections on all matters common to the 
whole province; it gives representation according to numbers wherever found 
in the House of Assembly ; and it provides a simple and convenient system for 
re-adjusting the representation after each decennial census. To this proposed 
constitution of the Lower Chamber, I have heard only two objections. It has 
been alleged that until after the census of 1871, the number of members is to 
remain as at present; but this is a mistake. Upper Canada is to receive from 
the start eighty-two representatives, and Lower Canada sixty-flve ; and whatever 
increase the census of 1871 may establish will be then adjusted. It has also been 
objected that though the resolutions provide that the existing Parliament of 
Canada shall establish the electoral divisions for the first organization of the 
Federal Parliament, they do not determine in whose hands the duty of dis- 
tributing any additional members is to be vested. No doubt on this head need 
exist; the r'ederal Parliament will of course have full power to regulate all 
arrangements for the election of its own members. But I am told by Upper 
Canadians — the constitution of the Lower House is all well enough, it is in the 
Upper House arrangements that the scheme is objectionable. And first, it is 
said that Upper Canada should have had in the Legislative Council a greater 
number of members than Lower Canada. 

Mr, T, C. W allbridge — Hear, hearl 

Hon. Mr, Brown — The honourable member for North Hastings is of that opinion ; 
but that honourable gentleman is in favour of a legislative union, and had we been 
forming a legislative union, there might have been some force in the demand. 
But the very essence of our compact is that the union shall be federal and not 
legislative. Our Lower Canada friends have agreed to give us representation by 
population in the Lower House, on the express condition that they shall have 
equality in the Upper House. On no other condition could we have advanced 
a step ; and, for my part, I am quite willing they should have it. In maintaining 
the existing sectional boundaries and handing over the control of local matters 
to local bodies, we recognize, to a certain extent, a diversity of interests; and it 
was quite natural that the protection for those interests, by equality in the 
U pi)er Chamber, should be demanded by the less numerous provinces. Honourable 
gentlemen may say that it will erect a barrier in the Upper House against the 
just infiuenoe that Upper Canada will exercise, by her numbers, in the Lower 
House over the general legislation of the country. That may be true, to a certain 
extent, but honourable gentlemen will bear in mind that that barrier, be it more 
or less, will not alTccl money bills. Hitherto we have been paying a vast pro- 
portion of the taxes, with little or no control over the expenditure. But, under 
this plan, by our just influence in the Lower Chamber, we shall hold the purse 
strings. If, from this concession of equality in the Upper Chamber, we are 
restrained from forcing through measures w^hich our friends of Lower Canada 
may consider injurious to their interest, we shall, at any rate, have power, which 
we never had before, to prevent them from forcing through whatever we may 
deem unjust to us. I think the compromise a fair one, and am persuaded that 
it will work easily and satisfactorily. But it has been said that the members 
of the Upper House ought not to be appointed by the Crown, but should continue 
to be elected by the people at large. On that question my views have been often 
expressed. I have always been opposed to a second elective chamber, and I am 
so still, from the conviction that two elecliv'e houses are inconsistent with the 
right working of the British parliamentary system. I voted, almost alone, against 
the change when the Council was made elective, but I have lived to see a vast 
majority of those who did the deed wish it had not been done. It is quite true, 
and 1 am glad to acknowledge it, that many evils anticipated from the change, 
when the measure was adopted, have not been realized. I readily admit that 
men of the highest character and position have been brought into the Council 
by the elective system, but it is equally true that the system of appointment 
brought into It men of the highest character and position. Whether appointed 
by the Crown or elected by the people, since the introduction of parlianientory 
government, the men who have composed the Upper House of this Legislamre 
have been men who would have done honour to any legislature in the world. But 
what we most feared was, that tlie Legislative Councillors would be under 

party responsibilities ; that a partisan spirit would soon show itself in the chamner , 
and that the right would soon be asserted to an equal control with this . 
over money bills. That fear has not been realised to any dangerous extent. But 
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is it not possible that such a claim might ere long be asserted ? Do we not hear, 
even now, mutlerings of a coming demand for it? Nor can we forget that the 
elected members came into that chamber gradually ; that the large number of 
old appointed members exercised much influence in maintaining the old forms 
of the House, the old style of debate, and the old barriers against encroachment 
on the privileges of the commons. But the appointed members of the Council 
are gradually passing away, and when the elective element becomes supreme, 
who will venture to affirm that the Council would not claim that power over 
money bills w^hich this House claims as of right belonging to itself? Could they 
not justfy say that they represent the people as w'ell as w'c do, and that the con- 
trol of the purse strings ought, therefore, to belong to them as much as to us? 
It is said they have not the power. But what is to prevent them from enforcing 
it? Suppose we had a conservative majority here, and a reform majority above— 
or a conser\'ative majority above and a reform majority here — all elected under 
party oblit^tions, — what is to prevent a dead-lock between the chambers? It 
may be called unconstitutional — but what is to prevent the Councillors (especially 
if they feel that in the dispute of the hour they have the country at their back) 
from practically exercising all the powers that belong to us? I'hey might amend 
our money bills, they might throw out all our bills if they liked, and bring to 
a stop the w'hole machinery of government. And what, could we do to prevent 
them? But, even supposing this were not the case, and that the elective Upper 
House continued to be guided by that discretion whi(‘h has heretofore actuated 
its proceedings, — still, 1 think, we must all feel that the election of members 
for such enormous districts as form the constituencies of the I ’pper House has 
become a great practical inconvenience. 1 say this from personal experience, 
having long taken an active interest in the electoral contests in Upper Canada. 
W’e have found greater difficulty in inducing candidates to offer for seats in 
the Upper House, than in getting ten times the number for the Lower House. 
The constituencies are so vast, that it is difficult to lind gentlemen who have the 
will to incur the labour of such a contest, who are sufficiently know n and popular 
enough throughout districts so wide, and who have money enough to pay the 
enormous bills, not incurred in any corrupt way, — do not fancy that 1 mean that 
for a moment — but the bills that are sent in after the contest is over, and which 
the candidates are compelled to pay if they ever hope to present t hemselves for 
re-election. But honourable gentlemen say — ‘'Ibis is all \’ery well, but you are 
taking an important power out of the bands of the people, which they now 
possess.” Now' this is a mistake. We do not f»ropose t»» do anything of the sort. 
What we propose is, that the Ufiper House shall he apjiointed from the best men 
of the country l)y those holding the coiilidence of the representatives of the 
people in this Chamber. It is [imposed that the (iovernmenl of the day, wiiicb 
only lives by the approval of this (Chamber, shall make the aiipointmenls, and be 
responsible to the people for the selections they shall make. Not a single appoint- 
ment could be made, with regard to w'hich the (ic>vernrnenl would not be open 
to censure, and w'hich the representatives of the people, in this House, would 
not have an opportunity of condemning. For myself, 1 have maintained the 
appointed principle, as in ofiposition to the elective, ever since I came into 
public life, and have never hesitated, w'hen before the peofile, to state my 
opinions in the broadest manner ; and yet not in a single instance liave 1 ever found 
a constituency in Upper Canada, or a |)ublic meeting declaring its disapproval 
of appointment by the Crown and its desire for election liy the people at large. 

But, Mr. Speaker, the second feature of this scheme as n remedial measure is, 
that it removes, to a large extent, the injustice of whicli Upper Canada has com- 
plained in financial matters. We in Upper Canada have complained that though 
we paid into the public treasury more than three-fourths of the whole revenue, 
we bad less control over the system of taxation and the expenditure of tlie [lublic 
moneys than the people of Lower Canada. Well, sir, the scheme in your hand 
remedies that. The absurd line of separatum between t he provinces is swept away 
for general matters; we are to have seventeen additional members in tlie liouse 
that holds the purse; and the tax-payers of the country, wherever they reside, 
will have their just share of influence over revenue and expenditure. We have 
also complained that immense sums of putdic money have been systematically 
taken from the public, cliest for local purposes of Lower Canada, in which the 
people of Upper Canada had no interest whatever, though compelled to contribute 
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three-fourlhs of the cash. Well, sir, this scheme remedies that. All local matters 
are to be banished from the General Legislature ; local governments are to have 
control over local affairs, and if our friends in Lower Canada choose to be extrava- 
gant, they will have to bear the burden of it themselves. No longer shall we have 
to complain that one section pays the cash while the other spends it; hereafter, 
they who pay will spend, and they who spend more than they ought will have to 
bear the brunt. It was a great thing to accomplish this, if we had accomplished 
nothing more,— for if we look back on our doings of the last fifteen years, I think 
it will be acknowledged that the greatest jobs perpetrated were of a local character 
— that our fiercest contests were about local matters that stirred up sectional 
jealousies and indignation to its deepest depth. We have further complained 
that if a sum was properly demanded for some legitimate local purpose in one 
section, an equivalent sum had to be appropriated to the other as an offset, — 
thereby entailing prodigal expenditure, and unnecessarily increasing the public 
debt. Well, sir, this scheme puts an end to that. Each province is to determine 
for itself its own wants, and to find the money to meet them from its own re- 
sources. But, sir, I am told that though true it is that local matters are to be sepa- 
rated and the burden of local expenditure placed upon local shoulders, we have 
made an exception from that principle in providing that a subsidy of eighty cents 
per head sliall be taken from the federal chest and granted to the local governments 
for local purposes. Undoubtedly this is the fact — and I do not hesitate to admit 
that it would have been better if this had been otherwise. I trust I commit no 
breach of discretion in stating that in Conference I was one of the strongest 
advocates for defraying the whole of the local expenditures of the local govern- 
ments by means of direct taxation, and that there were liberal men in all sections 
of the provinces who would gladly have had it so arranged. But, Mr. Speaker, there 
was one dillicully in the way — a difficulty which has often been encountered in 
this world — and that difficulty was simply this, it could not be done. We could 
neither have carried it in Conference nor yet in any one of the existing provincial 
legislatures. Our friends in Lower Canada, 1 am afraid, have a constitutional 
disinclination to direct taxation, and it was obvious that if the Confederation 
scheme had had attached to it a provision for the imposition of such a system of 
taxation, my honouratde friends opposite would have had a much better chance of 
success in blowing the bellows of agitation than they now have. The objection, 
moreover, was not confined to l,ower Canada — all the Low^er Provinces stood in 
exactly the same position. They have not a municipal system such as we have, 
discharging many of the functions of government; but their General Government 
performs all the duties which in Upper Canada devolve upon our municipal 
councils, os w ell as upon Parliament. If then the Lowtt Provinces had been asked 
to maintain their customs duties for federal purposes, and to impose on them- 
selves by the same act direct taxation for all their local purposes, the chances of 
carrying the scheme of union w'ould have been greatly lessened. But I apprehend 
that if we did n»»t succeed in putting this matter on the footing that w^ould have 
been the best, at least wt did the next best thing. Two courses were open to us — 
either to surrender to the local governments some source of indirect revenue, 
some tax which the General Government proposed to retain, — or collect the 
money by the federal machinery, and distribute it to the local governments for 
local purposes . . . But, Mr. Speaker, there is another great evil in our existing 
system that this scheme remedies ; it secures to the people of each province full 
control over the administration of their own internal affairs. We in Upper 
Canada have compiained that the minority of our representatives, the party 
defeated at the polls of Upper Canada, have been, year after year, kept in office 
by Lower Canada votes, and that alf the local patronage of our section has been 
dispensed by those who did not possess the confidence of the people. W^ell, sir, 
this scheme remedies that. I'lie local patronage w’ill be under local control, 
and the wishes of the majority in each section will be carried out in all local 
matters. We have complained that the land system w'as not according to the 
views of our w'estern people ; that free lands for actual settlers was the right 
policy for us— that the price of a piece of land squeezed out of an immigrant was 
no consideration in comparison with the settlement among us of a hardy and 
industrious family; and that the colonization road system was far from satis- 
factory. W^ell, sir, this scheme remedies that. Each province is to have control 
of its own crown lands, crown timber and ci'own minerals, — and will be free to 
take such steps for developing them as each deems best. We have complained 
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thai local works of various kinds, — roads, bridges and landing piers, court houses, 
gaols and other structures — have been erected in an inequitable and improvident 
manner. Well, sir, this scheme remedies that ; all local works are to be constructed 
by the localities and defrayed from local funds. And so on through the whole 
extensive details of internal local administration will this reform extend. The 
people of Upper Canada will have the entire control of their local matters, and 
will no longer have to betake themselves to Quebec for leave to open a road, to 
select a county town, or appoint a coroner. Iliit I am told tliat to this general 
principle of placing all local matters under local control, an exception has been 
made in rogard to the common schools. The clause complained of is as follows: — 

6. Education; saving the rights and privileges which the Protestant or Catholic 
minority in both Canadas mag possess as to their Denominational Schools at the lime 
when the Union goes into operation. 

Now, 1 need hardly remind the House that I have always opposed and con- 
tinue to oppose the system of sectarian education, as far as the public chest is 
concerned. I have never had any hesitation on that point. 1 have never been 
able to see why all the people of the province, to whatever sect they may belong, 
should not send their children to the same common schools to receive the ordinary 
branches of instruction. I regard the parent and the pastor as the best religious 
instructors — and so long as the religious faith of the children is uninterfered with, 
and ample opportunity afforded to the clergy to give religious instruction to the 
children of their flocks, I cannot conceive any sound objection to mixed schools. 
But while in the Conference and elsewhere I have always maintained this view, 
and alivays given my vote against sectarian public schools, 1 am bound to admit, 
as I have' alw*ays admitted, that the sectarian system, carried to the limited ex- 
tent it has yet been in Upper Canada, and conllned as it chiefly is to cities and 
towns, has not been a very great practical injury. The real cause of alarm was 
that the admission of the sectarian princifile was there, and that at any moment 
it might be extended to such a degree as to split up our school system altogether. 
There ore but a hundred separate schools in Upper Canada, out of some four 
thousand, and all Roman Catholic. But if the Homan Catholics are entitled to 
separate schools and to go on extending their operations, so are the members of 
the Church of England, the Presbyterians, the Methodists, and all other sects. 
No candid Homan Catholic will deny this for a moment; and there lay the great 
danger to our educational fabric, that the separate system might gradually extend 
itself until the whole country was studded w'ith nurseries of sectarianism, most 
hurtful to the best interests of the province, and entailing an enormous exi>ense 
to sustain the hosts of teachers that so prodigal a system of public instruction 
must inevitably entail. Now it is knowm to every honourable member of this House 
that an Act was passed in 1803, as a final settlement of this sectarian controversy. 

1 was not in Quebec at the time, but if I had been here 1 would have voted against 
that bill, because it extended the facilities for establishing separate schools. It 
had, however, this good feature, that it was accepted by the Homan Catholic 
authorities, and carried through Parliament as a final compromise of the question 
in Upper Canada. When, therefore, it was proposed that a provision should be 
inserted in the Confedenition scheme to bind that compact of I8H3 and declare 
it a final settlement, so that we should not be compelled, as we have been since 
1849, to stand constantly to our arms, awaiting fresh attacks upon our common 
school system, the proposition .seemed l<» me one that was not rashly to be re- 
jected. I admit that, from my p<#int of view’, this is a blot on the scheme before 
the House, it is, confe.ssedly, one of the conce.ssioiis from our side that had to be 
made to secure this great measure of reform, But assuredly, I, for one, have not 
the slightest hesitation in accc[)ting it as a necessary conditimk of the sc’herne of 
union, and doubly acceptable must it be in the eyes of honounible gentlemen 
opposite, who were the authors of the bill of 18(j3. But it w'as urged that tlumgh 
this arrangement might perhaps be fair as regards Upper Canada, it was not so 
as regards Lower Canada, for there were matters of which the British po|»ulation 
have long complained, and some amendments to the existing School Act were 
required to secure them equal justice. Well, when thi.s point was raised, gentle- 
men of all parties in Lower Canada at once expressed themselves prepared 
to treat it in a frank and conciliatory manner, with a view to removing any in- 
justice that might be shown to exist ; and on this understanding the educational 
clause was adopted by the Conference. 
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Viewed then, Mr. Speaker j from a merely Canadian standpoint — ^viewed solely 
as a remedial measure — I fearlessly assert that the scheme in your hands is a just 
and satisfactory remedy for the evils and injustice that have so long distracted 
the province — and so strongly do I feel this, that were every word of objection 
urged against our union with the Maritime Provinces just and true to the very 
letter, I would not hesitate to adopt the union as the price of a measure of con- 
stitutional reform in Canada, so just and so complete as now proposed. But, Mr. 
Speaker, so far from the objections urged against the union with the Maritime 
Provinces being sound, so far from union with them being a drawback to this 
measure, I regard it as the crowning advantage of the whole scheme. Sir, I make 
no pretension to having been in past years an advocate of the immediate union 
of the British American Colonies. I always felt and always said that no statesman 
could doubt that such was the best and almost the certain future destiny of these 
colonies ; but I doubted greatly whether the right time for the movement had yet 
arrived. I knew little of the Maritime Provinces or the feelings of their people; 
the negotiations for a union w'ere likely to be difficult and long protracted, and 
1 was unwilling to accept the hope of a measure so remote and so uncertain in lieu 
of the practical remedy for practical evils in Canada which we were earnestly seeking 
to obtain, and which our own Legislature had the power immediately to grant. 
But of late, sir, all this has been changed. The circumstances are entirely altered. 
A revolution has occurred in Great Britain on the subject of colonial relations to 
the parent state — the Government of the United States has become a great war- 
like power— our commercial relations with the republic are seriously threatened 
— and every man in British America has now placed before him for solution the 
practical question, what shall be done in view of the changed relations on which 
we are about to enter? Shall we continue to struggle along as isolated com- 
munities, or shall we unite cordially together to extend our commerce, to develope 
the resources of our country and to defend our soil ? But more than this — many of 
us have learned, since we last met here, far more of the Maritime Provinces than 
we ever did before. We have visited the Maritime Provinces — ^we have seen the 
country — we have met the people and marked their intelligence and their in- 
dustry and their frugality — we have investigated their public affairs and found 
them satisfactory — we have discussed terms of union with their statesmen and 
found that no insuperable ol)stacle to union exists, and no necessity for long 
delay. We come l(» the consideration of the question to-day in a totally different 
position from what we ever did before — and if the House will grant me its in- 
dulgence, I think 1 can present unanswerable arguments to show that this union 
of all British America should be heartily and promptly accepted by all the pro- 
vinces. Mr. Speaker, 1 am in favour of a iinicm of the British American Colonies, 
first, because it will raise us from the attitude of a number of inconsiderable 
c(3lonies into a great and powerful people. 

When recently in England, 1 w'as charged to negotiate with the Imperial 
Government for the opening up of Uie North-West territories. In a few days 
the f)apers will be laid before the House, and it will then be seen whether or not 
this Government is in earnest in that matter. Sir, the gentlemen who fomied the 
Conference at Quebec did not enter upon their work with the miserable idea of 
getting the advantage of each other, but with a due sense of the greatness of the 
work they had on hand, with an earnest desire to do justice to all, and keeping 
always in mind that what would benefit one section in such a union must neces- 
sarily benefit the whole. It has alway's appeared to me that the opening up of the 
North-West ought to he one of the most cherished projects of my honourable 
friends from Lower Canada. During the discussion on the question for some years 
back 1 had occasion to dip deep in North-West lore — into those singularly in- 
teresting narratives of life and travels in the North-West in the olden time, and 
into the history of the struggles for commercial dominance in the great fur- 
bearing regions — and it has always struck me that the French-Canadian people 
have cause to look back with pride to the bold and successful part they played 
in the adventures of those days. Nothing perhaps has tended more to create 
their present national character than the vigorous habits, the power 
the aptitude for 4 >ut-door life, acquired in their prosecution of the North-vvest 
fur trade. Well may Ihev look forward with anxiety to the realization of tms part 
of our scheme, in confident hope that the great north-western tra file shall once 
more be opened up to the hardy French Canadian traders and voyageurs, Lasi 
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year furs to the value of £280,000 stg. ($1,400,000) were carried from that 
territory by the Hudson's Bay Company — smuggled off through the ice-bound 
regions of James' Bay, that the pretence of the barrenness of the coVintry and the 
difllculty of conveying merchandise by the natural route of the St. Lawrence may 
be kept up a little longer. Sir, the carrying of merchandise into that country, 
and bringing down the bales of pelts ought to be ours, and must ere long be ours, as 
in the days of yore, and when the fertile plains of that great Saskatchewan territory 
are opened up for settlement and cultivation, I am confident that it will not only 
add immensely to our annual agricultural products, but bring us sources of mineral 
and other wealth on which at present we do not reckon. While speaking on this 
question of immigration, 1 w'ould remind the House, and it is impossible to urge it 
too strongly, that these provinces are now presented to the world in a very disad- 
vantageous aspect, as different communities. When a party in Europe thinks of 
emigrating here, he has to ascertain separately all about New Brunswick, and 
Prince Edward Island, and Nova Scotia, and Upper and Lower Canada ; and if 
by chance he meets a party from some one of these provinces, he has to listen to a 
picture of the merits of that one section in high contrast to the demerits of all 
the rest, and the result is the poor man’s ideas about us become a mass of con- 
fusion. On the other hand, if he seeks to know the inducements for emigration to 
New’ South Wales, or New Zealand, he gets it in one picture — in an official form 
— and the offer is made to jiay his passage to these lands of hope. A large amount 
of emigration, and of money wdiich the emigrant takes with him, are thus carrie«l 
off to a mucii more distant land than this, and one that does not offer equal in- 
ducements to the settler. But how different will all this be when these j>rovinces 
stand united, and present to emigrants a combination of so many brandies of 
profitable industry? ... In one .single day ttie TachhMuedonaUi Administra- 
tion, by taking up the constitutional question boldly, turned their minority of 
two into a majority of seventy. Could anything prove more unanswerably t han t his 
the deep hold this question has on the public mind, and the assured confidence of 
the members of this House that their constituents understand its whole merits, 
wiien, in one day, such a startling political revolution was brought about ? Was 
it, think you, a doubtful considenition that could have induced the I'lqier 
Canada Opposition, almost as one man, to cast down their party intrenchments 
and make common cause with ttieir opponents? Could there have l>een the 
slightest doubt as to the sentiments of our peojde and the imperative necessity 
of immediate action, when such men as now sit on the treasury bem hes. were 
forced, by their .sup[)orters, to unite for the settlement of this epo^stion? .\nd could 
tliere be a more conclusive proof of the ripeness of publi** opinion than the unani- 
mous and cordial manner in which our so uniting has been sustained by ilie press 
of all parlies, and by Hie electoi's at Hie polls? Never, I venture to assert, was any 
great measure so thoroughly understood, an«l so cordially endorsed by the |»eo|»le 
of Canada, as this measure now under eonsaleration. Tlie British (lovi*rnmenl 
approves of it— the L(*irislalive Council approves of it this House alinosl 
unanimously approves of it — the press of all parties approvis of it- and though 
the scheme has already lieen directly sutmiitted It) fifty t>ut of Hie one hiiridretl 
constituencies into which Canada is divided, only four candidates ventured to 
appear at the hustings in ofipositiori to it- all of them in Lower Canada- and but 
two of them were elected. And yet, sir, we are to be told that we ore stealing a 
march upon the country; Hint it is not understood by the people; and that we 
must dissolve the House upon it, at a vast cost to the exclieqner, and at Hie risk 
of allowing political partisanshifi to dash the fruit from our hands at the very 
moment we are about to grasfi it! Sir, I have no fears whatever of an appeal to 
the people. I cannot pretend to speak as to the popular feeling in l.ower Canada, 
but I think I thoroughly understand the popular mind of the wTslern prov ince, 
and 1 hesitate not to say that there are not live gimllemeii in this chamber (if so 
many) who could go before Hieir constituents in Upper Canada in opfiosition to 
this scheme, with Hie sligtitest chance of lieing returned. It is because 1 thorough- 
ly comprehend the feelings of the {leople upon it, that I urge the adoption of this 
measure at the earliest possible moment. The most gross injustice is to be n?clUled 
by it; the taxpayer is to be clothed with his rightful influence by it; new com- 
mercial relations are to be opened up by it ; a new impulse to the industrial pur- 
suits of the country will be given by it — and 1 for omt would feel myself false to the 
cause I have so long sustained, and false to the best interests of my constituents, 
if I permitted one hour unnece-ssarily to pa.ss without bringing it to a final issue. 
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It was only by the concurrence of most propitious circumstances that the wonder- 
ful progress this movement has made could have been accomplished. Most 
peculiar were the circumstances that enabled such a coalition to be formed as 
that now existing for the settlement of this question — and who shall say at what 
hour it may not be rent asunder? And yet, who will venture to alTlrm that if 
party spirit in all its fierceness were once more to be let loose amongst us, there 
would be the slightest hope that this great question could be approached with that 
candour and harmony necessary to its satisfactory solution? Then, sir, at the 
very moment we resolved to deal with this question of constitutional change, 
the Maritime Provinces were about to assemble in joint conference to consider 
whether they ought not to form a union among themselves — and the way was 
thus most propitiously opened up for the consideration of a union of all British 
America. The civil war too, in the neighbouring republic ; the possibility of war 
between Great Britain and the United States; the threatened repeal of the 
Reciprocity Treaty; the threatened abolition of the American bonding system 
for goods in transitu to and from these provinces ; the unsettled position of the 
Hudson’s Bay Company ; and the changed feeling of England as to the relations 
of great colonies to the parent state; — all combine at this moment to arrest 
earnest attention to the gravity of the situation, and unite us all in one vigorous 
effort to meet the emergency like men. The interests to be affected by this 
scheme of union arc very large and varied — but the pressure of circumstances 
upon all the colonies is so serious at this moment, that if we cannot now banish 
partisanship and sectionalism and petty objections, and look at the matter on its 
broad intrinsic merits, what hope is there of our ever being able to do so? An 
appeal to the people of Canada on this measure simply means postponement of 
the question for a year — and who can tell how changed ere then may be the 
circumstances surrounding us? Sir, the man Who strives for the postponement 
of this measure on any ground, is doing what he can to kill it almost as effectually 
as if he voted against it. Let there be no mistake as to the manner in which the 
Government presents this measure to the House. We do not present it as free 
from fault, but w'c do present it as a measure so advantageous to the people of 
Canada, that all blemishes, real or imaginary, averred against it, sink into utter 
insignificance in presence of its merits. We present it, not in the precise shape we 
ill Canada would desire it, but as in the best shape the five colonies to be united 
could agree upon it. We present it in the form in which the five governments 
have severally adopted it — in the form the Imperial Government has endorsed it 
— and in the form in w'hich w'c believe all the legislatures of the provinces will 
accept it. We ask the House to pass it in the exact form in which we have pre- 
sented it, for we know^ not how alterations may affect its safety in other places, 
and the process of alteration once commenced in four different legislatures — 
who can tell where that would end? Every member of this House is free as the 
air to criticise it if he so wills, and amend it if he is able — but we warn him of the 
danger of amendment, and throw on him all the responsibility of the consequences. 
We feel confident of carrying this scheme as it stands — but we cannot tell what 
we can do if it be amended. Let not honourable gentlemen approach this measure 
as a sharp critic deals with an abstract question, striving to point out blemishes 
and display his ingenuity ; but let us approach it as men having but one con- 
sideration before us — the establishment of the future peace and prosperity of 
our country. Let us look at it in the light of a few months back — in the light 
of the evils and injustice to wiiich it applies a remedy — in the light of the years of 
discord and strife we have spent in seeking for that remedy — in the light with 
which the people of Canada would regard this measure were it to be lost, and all 
theevilsof past years to be brought back upon usagain. Let honourable gentlemen 
look at the question in this view — and what one of them will take the respon- 
sibility of casting his vote against the measure? Sir, the future destiny of these 
great provinces may be affected by the decision w'e are about to give to an extent 
whicli at this moment we may be unable to estimate — ^but assured^ the welfare 
for many years of four millions of people hangs on our decision. Shall we then 
rise equal to the occasion? — shall w’e approach this discussion without partisan- 
ship, and free from every personal feeling but the earnest resolution to discharge 
conscientiously the duty which an over-ruling providence has placed upon us? 
Sir, it may be that some among us will live to see the day when, as the result of 
this measure, a great and powerful people may have grown up in these land^ 
when the boundless forests all around us shall have given way to smlhng fields 
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and thriving towns — and when one united Government, under the British flag, 
shall extend from shore to shore: — but who would desire to see that day if he 
could not recall with satisfaction the part he took in this discussion ? Mr. Speaker 
1 have done. I leave the subject to the conscientious judgment of the House, in 
the confldent expectation and belief that the decision it will render will be worthy 
of the Parliament of Canada. 


Thursday, February 16, 1865. 

Hon. Mr. Dorion,^ in resuming the adjourned debate on Confederation, said — 
1 should have desired to make my remarks to the House in h’rench, but con- 
sidering the large number of honourable members who are not familiar with that 
language, 1 think it my duty to speak at the present time in English. In rising 
on this occasion to address the House on the important question submitted to us, 
1 must say I do so with an unusual degree of embarrassnient, not only on account 
of the importance of the subject of our deliberations, but also because I have to 
differ from many of those with whom 1 have been in the habit of acting ever since 
1 first entered into political life. Yet, Mr. Speaker, when I consider the questions 
raised by the resolutions submitted by the Government, 1 find that whether they 
be purely political ones, such as the proposal to restrict the influence and control 
of the people over the Legislature of the country by substituting a Chamber 
nominated by the Crown for an Elective Legislative Council, or whether they are 
purely commercial in their character, such as that regarding the Intercolonial 
Railway, or the larger question of Confederation itself, I still hold the same views 
that I held, in common with others wdio have now changed their opinions, when 
the subjects were first mooted. And as I have not heard, since the first opening 
of this debate, any reason for substituting a nominated for an elective Upper 
Chamber that was not fully argued out in 1856, when, by an overwhelming majority 
of this House, it was decided that the elective principle should prevail —as 1 have 
not heard any reason why we should pledge our credit and resources to the con- 
struction of the Intercolonial Railway, even previous to any estimate of its cost 
being made, that was not urged in 1862 when the question was before the country 
— nor any reason for intercolonial union that was not raised in 1858, when the 
present Hon. Finance Minister pressed the question on the attention of the 
Imperial authorities — I do not see on w'hat ground these several subjects which 
were then so unpopular, and those views which were then almost universally 
repudiated, should now be more favourably considered by the people of this 
country — I fail to perceive why those once unpalatable measures, now coupled 
with additions U) the burdens of the people, should have grown into public favor. 
1 cannot understand why I or any members of this House should change our 
views merely because certain other members have, when we do not conscientiously 
think such change w'ould be for the benefit of the country. 1 say, sir, that 1 am 
quite entitled to maintain the same views now that 1 have always entertained. 
This scheme, sir, is submitted to us on two grounds; first, the necessity for 
meeting the constitutional difficulties which have arisen between Upper and 
Lower Canada owing to the growing demands on the part of U|>per Canada for 
representation by population; and, secondly, the necessity for providing more 
efficient means for the defence of the country than now exist. These are the only 
two grounds we have heard stated for the proj)ositions now submitted to us; and, 
sir, I shall apply myself to explain my views on these two subjects, and also upon 
the scheme generally. When on the first question, I trust I shall be permitted to 
go a little into the history of the agitation of representation by population, for I 
owe it to myself, to my constituents and the country. My name has been used 
in various ways. It has sometimes been said that I was entirely favourable to 
representation by population — at other times that I was entirely favourable to the 
Confederation of the provinces, and I will now endeavour, once more, to state as 
clearly as possible what my real views have been and still are. The first time re- 
presentation by population was mooted in this House, on behalf of Upper Canada, 
was, 1 believe, in the Session of 1852, when the Conservative party took it up, and 
the Hon. Sir Allan Macnab moved resolutions in favor of the principle. We then 
found the conservatives arrayed in support of this constitutional change. It had 
been mooted before on behalf of Lower Canada, but the Upper Canadians had 
all opposed it. I think two votes were taken in 1852, and on one of these occasions 
the Hon. Attorney General West (Hon. J. A. Macdonald) voted for it; it came up 
^ A. A. Dorion, member for HocheUga. 
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incidentally. In 1854, the Macnab-Morin coalition took place, and we heard no 
more of representation by population from that quarter — that is, as mooted 
by the Conservative party, who from that moment uniformly opposed it on 
ev 6 i 7 occasion. It was, however, taken up by the present Hon. President of the 
Council, the member for South Oxford, and with the energy and vigour he brings 
to bear on every question he takes in hand, he caused such an agitation in its 
behalf as almost threatened a revolution. As the agitation in the country in- 
creased, so did the vote for it in this House increase, and on several occasions I 
expressed my views upon the subject. I never shirked the question — I never 
hesitated to say that something ought to be done to meet the just claims of Upper 
Canada, and that representation based on population was in the abstract a just 
and correct principle. I held, at the same time, there were reasons why Lower 
Canada could not grant it ; 1 entreated Lower Canadian representatives to show 
themselves disposed to meet the views of Upper Canada by making, at any rate, 
a counter proposition; and in 1856, when Parliament was sitting in Toronto, I, 
for the lirst time, suggested that one means of getting over the difTiculty would 
be to substitute for the present Legislative union a Confederation of the two 
Canadas, by means of which all local questions could be consigned to the delibera- 
tion of local legislatures, with a central government having control of commercial 
and other questions of common or general interest. I stated, that, considering 
the diiTerent religious faith, the difTerent language, the different laws that pre- 
vailed in the two sections of the country, this was the best way to meet the 
difliculty ; to leave to a general government questions of trade, currency, banking, 
public works of a general character, etc., and to commit to the decision of local 
legislatures all matters of a local bearing. At the same time 1 stated that, if these 
view's should not prevail, I would certainly go for representation by population, 
and such checks and guarantees as would secure the interests of each section of 
the country, and jireserve to Lower Canada its cherished institutions. This 
speech, sir, has been twisted in all sorts of ways. 1 have heard it quoted to prove 
that 1 was in favour of representation by population, pure and simple ; that I was 
in favour of a Confederation of the provinces and for several other purposes, just 
as it suited the occasion or the purpose of those who quoted it. The first time the 
matter was |»ut to a practical test was in 1858. On the resignation of the Mac- 
donald-Cariier Administration, the Brown-Dorion Government was formed, and 
one of the agreements made between its members was that the constitutional 
question should be taken up and settled, either by a Confederation of the two 
provinces or by representation according to population, with such checks and 
guarantees as would secure the religious faith, the laws, the language, and the 
peculiar institutions of each section of the country from encroachments on the 
part of the other. The subject came up again in the latter part of 1850 ^ when the 
Toronto Convention took place. I should, however, first say that, when the 
Brown-Dorion Administration was formed, the Hon. tlie President of the Council 
urged very strongly that representation by population should be taken up as the 
method by which to settle the constitutional question ; while, on the contrary, 
1 saw the/diniculty of so taking it up, even with such checks and guarantees as 
w'ere spoken of, and made the counter-proposition that a Confederation of the 
tw'o provinces should be formed. Of course as our Administration w'as so short- 
lived, the subject w'as not discussed in all its bearings ; but if we could have come 
to an agreement on one or the other mode, that one would have been submitted 
as the solution for the evils complained of — it being however distinctly under- 
stood that 1 would not attempt to carry any such measure through without 
obtaining for it a majority from Lower Canada. I would never have tried to 
make any cliange in the Constitution without ascertaining that the people in my 
own section of the province were in favour of such a change. To return to the 
Toronto Convention. I w'as invited to attend it, but though I was unable to do 
so, certain communications took place, and a meeting of the liberal members of 
the House from Lower Canada w^as held, and a document issued, signed by the 
present Minister of Agriculture (Hon. Mr. McGee*), Hon. Mr. Dessaullesy Hon. 
Mr. Drummond, and myself. The document was given to the public for the 
purpose of setting forth the views which we held as to the settlement of the 
difliculty. Pretended extracts have been given from that document, as from my 

■ Hon. T. D'Arcy McQee, member for Montreal West. Thamu 
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speech, to attempt to prove all sorts of things as being my views, but I can show 
most clearly that the proposition made in it was just that which had been made 
in 1858, viz., the Confederation of the two provinces, with some joint authority 
for both. Both at that time and at the time of the formation of the Brown-Dorion 
Administration, various suggestions were made as to the carrying out of the plan 
of confederating the two Canadas. Some thought that two entirely distinct 
legislatures should be formed; one local for Lower Canada, another local for 
Upper Canada, with a general legislature acting for both. Others suggested the 
idea that the same legislature might fulfil all purposes ; that the same body might 
meet and deliberate on questions of common interest, and that the members for 
each section might then separate and discuss all matters of a sectional character. 
Others, again, said the same result might be obtained by having but one legisla- 
ture, and insisting that no laws affecting either section of the province should be 
carried, unless with the support of a majority from tlie section affected by them. 
These three plans were suggested — the first to have two entirely distinct legisla- 
tive bodies, one for general purposes, others for local ones ; the second, to have 
one legislature, of which the parts should have the right to act separately for 
local objects, after general btisiness had been disposed of; the third, to have but 
one body, but to resolve that no legislative act of a local nature should pass 
without the consent of a majority of the representatives from that locality. The 
document to which 1 have just referred, issued in October, 1851), contained this 
language on the subject: — 

Your Commiliee are impressed with the conviction that whether we consider the 
present needs or the probable future condition of the country ^ the true, the statesman- 
tike solution is to be sought in the substitution of a purely federative for the present 
legislative union; the former, it is believed, u*ould enable us to escape all the evils, and 
to retain all the advantages, appertaining to the cjcisting union. 

««««•« 

The proposition to federalize the Canadian union is not new. On the contrary, it 
has been frequently mooted in Parliament and the press during the last few years. H 
was no doubt suggested by the example of the neighbouring Stales where the admirable 
adaptation of the federal system to the government of an extensive territory, inhabited 
by people of divers origins, creeds, laws and customs, has been amply demonstrated: 
but shape and consistency were first imparted to it in 1856, when it was formally 
submitted to Parliament by the Lower Canada Opposition, as offering, in their judg- 
ment, the true corrective of the abuses generated under the present system. 

The document further went on to say: — 

The powers delegated to the General or Federal Government ought to be those only 
which are essential for the ends of the Confederation and consequently we ought to 
reserve for the subdivisions as ample powers as possible. Customs, finance, laws 
regulating the currency, patent rights, Crown lands and those public works which arc 
of common interest for all parts of the province, ought to be the principal, if not the 
only subject submitted to the control of the Federal Government, while all that belongs 
to matters of a purely local character, such as education, the administration of justice, 
the militia, the laws relating to properly, police, etc., ought to be referred to the local 
governments, whose powers ought generally to extend to all subjects which would not 
be given to the General Government. The system thus proposed would in no ivay 
diminish the importance of the colony nor impair its credit — 

Hon. Ally. Gen. Macdonald — I’rom what document is my hon. friend reading? 

Hon. Mr. Dorion — I am translating from the document published by the Lower 
Canada liberals in 1859. It continues: — 

The proposed system would in no way diminish the importance of the colony, or 
impair the credit, while il presents the advantage of being susceptible, wilhoul any dis- 
turbance of the federal economy, of such territorial extent ion as circumstances may 
hereafter render desirable. 

Well, Sir, I have not a word of all this to take back. I still hold to the same 
views, the same opinions. 1 still think that a Federal union of Canada might here- 
after extend so as to embrace other territories either west or east ; that such a 
system is well adapted to admit of territorial expansion without any disturbance 
of the federal economy, but I cannot understand how this plain sentence should 
be considered by the Hon. President of the Council, or l.»y other hon. members 
who have spoken in the other House, as any indication that I have ever been in 
favour of Confederation with the other British Provinces. There is nothing 1 have 
ever said or written that can be construed to mean that I was ever in favour of 
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such a proposition. On the contrary, whenever the question came up I set my 
face against it. I asserted that such a confederation could only bring trouble and 
embarrassment, that there was no social, no commercial connection between the 
provinces proposed to be united — nothing to justify their union at the present 
juncture. Of course I do not say that I shall be opposed to their Confederation for 
all time to come. Population may extend over the wilderness that now lies between 
tlic Maritime Provinces and ourselves, and commercial intercourse may increase 
sufficiently to render Confederation desirable. My speeches have been paraded of 
late in all the ministerial papers — misconstrued, mistranslated, falsified in every 
way— for the purpose of making the public believe that in former times I held 
different views from those I now do. A French paper has said that I called with 
all my heart for Confederation of the provinces— (gtie j'appelais de tous mes voeux 
la confideralion des provinces). But I say here, as I said in 1856, and as I said in 
1861 also, that I am opposed to this Confederation now. In the Mirror of Parlia- 
ment which contains a report, though a very bad one, of my speech in 1861, I find 
that I said on that occasion : — 

The lime may come when it will be necessary to have a Confederation of all the 
provinces; .. .but the present time is not for such a scheme. This is the speech which 
has been held to signify that I was anxious for Confederation, that I should like 
nothing better. Why? I distinctly said that though the time might come when 
it would be necessary, it was not desirable under existing circumstances. In 1862, 
I was not in Parliament, the Cartier-Macdonald Administration was dismissed, 
and my hon. friend, the member for Cornwall (Hon. John S. Macdonald)^ was 
called upon to form a new one. He applied to Mr. Sicotte to form the Lower 
Canada section while he himself undertook the formation of the Upper Canada 
portion. The question of representation by population then necessarily came up 
for settlement — this time at the hands of the Liberal party who had voted for it 
year after year — and when I came down to Quebec, summoned by telegraph, 1 
found the arrangements made, the policy of the new government was settled, 
representation by population was excluded. The Liberal party from Upper Canada, 
sir, to my surprise, had decided that it was not to be taken up — that they were 
going into office just as the Conservative party had done before on a similar occasion 
in 1854; they decided that they would sustain an Administration which made it 
a closed question, and whose members all pledged themselves to vote against it. 

Mr. Bankin ^ — No, no. 

Hon. Mr. Dor ion — If not, I was certainly misinformed. I certainly understood 
that the Administration was formed on the understanding that every member of 
it should vote against the question of representation by population whenever it 
came up, and that the Upper Canada party w'ould support the Administration so 
formed. At any rate the Upper Canada Liberal party supported, for eleven 
months, a government pledged to exclude representation by population from 
the category of open questions, and agreed to lay that question aside. 

Mr. McKenzie (Lambton) — No, no. 

Hon. Mr. Dor ion — I hear an honourable gentleman say it was not so, that he 
did not agree to lay aside representation by population then, but if he did not 
then has he not done so since? He declared at a public meeting the other day 
that representation by population was no cure for the evils afflicting Upper 
Canada. The members from Upper Canada who had joined the Macdonald-Sicotle 
Government had certainly abandoned representation by population, by entering 
into an Administration which bound every one of them to vote against it. The 
Hon. Provincial Secretary had stated publicly in Ottawa, in January, 1864, that 
it had been abondoned by the Liberal party at the Toronto Convention in 1859 ; 
and although he had at the time been soundly abused for this by the Globe and 
l>y those of his party who look to the Globe as their political gospel, he had now 
the satisfaction of seeing the hon. member for Lambton, and some others who 
formerly held very strong views on this question, acknowledge, as they had done 
at a public meeting held at Toronto about three weeks ago, that they also con- 
sidered representation by population as applied to Canada no remedy for the 
Upper Province, and that it was not a measure the liberals ought to insist upon, 
and that it had been abandoned. Yes, the question was in effect abandoned when 
in November, 1 859, six hundred delegates from all parts of Upper Canada attended 
the Reform Convention at Toronto and agreed to advocate a Confederation of 
the two Canadas, by giving to each province a local legislature, with some joint 

> Artbor Rankin, Member for Essex. 
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authority, to carry on the general business common to both. Tlie hon. member 
on my left was present on the occasion — 

Hon, Mr, Holton ^ — ^Yes, I was. 

Hon, Mr, Dorion — ^And the hon. member has told me that he never saw a more 
respectable, a more educated, or more intelligent assemblage brought together in 
such numbers to discuss public questions. But that scheme did not attract much 
attention out of the Convention. It took no hold on the popular mind. Shortly 
before that, in 1858, the present Hon. Finance Minister, who then sat on the 
cross’beqches, made a speech of two or three hours* duration, in which, with all 
that force and ability for which he is distinguished, he expounded and advocated 
the Confederation of the whole of the British North American Provinces. He was 
then assisted in its advocacy by the present Hon. Minister of Agriculture ; and, 
subsequently, on becoming a member of the Carlier-Macdonald Administration, 
he went to England and drew the attention of the Imperial authorities to the 
scheme of Confederation of all those provinces. The Hon. Finance Minister 
received an answer not very encouraging ; and that which he received from this 
country was still less encouraging. There was not even an answer to his speech, 
able though it certainly was— 

Hon, Mr, Holton — He never ventured to propose any resolution to Parliament. 

Hon, Mr. Dorion — ^Though the Administration was formed with the under- 
standing of effecting the Confederation of all the provinces, and it was the main 
plank of their platform, they never dared to submit the question to Parliament 
at all. Subsequently, in 1861, the hon. member for South Oxford brought for- 
ward a motion based on the resolution at the Toronto Convention. I spoke and 
voted for it. It was in perfect accord with a notice 1 had given in 185(1, and which 
w’as read here by the Hon. President of the Council a few' nights ago, and with my 
often-repeated declarations that I was willing to adopt some measure calculated 
to remove existing difficulties without doing injustice to either section ; but while 
1 was willing to do justice to Upper Canada, 1 always declared that 1 would not 
do so by sacrificing the interests of Lower Canada, or placing her in the position of 
having to beg for justice at the hands of the sister province. I always stated that 
the difference existing in the religious faith of the people of the two sections, in 
their language, in their laws, in their prejudices even — for there are prejudices 
which were respectable and ought to be respected — would prevent any member 
from Lower Canada, representing a French constituency, from voting for re- 
presentation by population, pure and simple, and thereby placing the people of 
Low'er Canada in the position of having to trust for the protection of their rights 
to the people of Upper Canada, who would thereby have the majority in the 
Legislature. There is at this moment a movement on the part of the British 
Protestants in Lower Canada to have some protection and guarantee for their 
educational establishments in this province put into the scheme of Confederation, 
should it be adopted ; and far from finding fault with them, I respect them the 
more for their energ>' in seeking protection for their separate interests. 1 know 
that majorities are naturally aggressive and how the possession of power en- 
genders despotism, and I can understand how a majority, animated this moment 
by the best feelings, might in six or nine months be willing to abuse its [>ower 
and trample on the rights of the minority, while acting in good faith, and on what 
it considered to be its right. We know also the ill feelings that might be en- 
gendered by such a course. 1 think it but just that the Protestant minority 
should be protected in its rights in everything that was dear to it as a distinct 
nationality, and should not lie at the discretion of the majority in this respect, 
and for this reason I am ready to extend to my Protestant fellow citizens in 
Lower Canada of British origin, the fullest justice in all things, and 1 wish to sec 
their interests as a minority guaranteed and protected in every scheme which may 
be adopted. With these views on the question of representation, I pronounced 
in favour of a Confederation of the two provinces of Upper and Lower Canada, as 
the best means of protecting the varied interests of the two sections. But the 
Confederation 1 advocated was a real confederation, giving the largest powers to 
the local governments, and merely a delegated authority to the General Govern- 
ment — in that respect differing in toto from the one now proposed which gives all 
the powers to the Ontral Government, and reserves for the local governments the 
smallest possible amount of freedom of action. There is nothing besides in what 
I have ever written or said that can be interpreted as favouring a Confederation of 
* Hon. lAither H. Holton, Member for Obateangciaj. 
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all the provinces. This I always opposed. There is no breach of confldence in my 
saying that in the conversations 1 had with the Hon. President of the Council, 
previous to his accepting oflicc, since he has referred to them himself in a speech 
which he made when reflected at South Oxford, I positively declined to support 
any proposition for the Confederation of all the provinces. Very true, sir, I did 
not refuse to vote for it in committee. I did not vote at all — I was not present 
when the vote was taken, but 1 did not conceal my opposition to it. In that speech 
the Hon. President of the Council also said : — 

Before Ihe negotiations were gone through with, I warned the Hon, Messrs, Holton 
and Dorian to take action, but they refused me, 1 felt all the pain of a refusal, but they 
left me no resource. When the question was asked me by the Government, I said I 
wanted six members — four from Upper and two from Lower Canada, When asked 
how many supporters I could bring from Lower Canada, I replied that since Hon, 
Mr, Dorian did not act, I could bring no supporters. 

So, sir, I have the best evidence possible to repudiate the accusation that I 
was in favour of Confederation of all the provinces in the fact that, before there 
was any question at all as to who should go into the Government, 1 stated — and 
that in the hearing of several honourable members now present — that I would have 
nothing to do with it because I did not conceive it would be for the interest of the 
country to have such a Confederation, at all events at the present time. Now, sir, 
I think I have shown that I neither favored representation by population pure 
and simple, nor a Confederation of the provinces ; and when honourable gentlemen 
state that the necessity of settling the question of representation is the origin of 
this Federation scheme, they labour under a grave misapprehension. There is 
nothing further from the fact. The representation question was almost altogether 
abandoned — ^was played out ; there was no agitation about it, and certainly less 
then there had been for the last ten years. The honourable member for South 
Oxford, after advocating the views of the Toronto Convention, still persisted in 
advocating representation by population, but so changed was the feeling that he 
could hardly get a debate on the motion he made last session for a committee 
to consider the constitutional diiliculties. There was then another cause for this 
Confederation scheme of which representation by population was made the 
pretext. It is not so well known, but far more powerful. In the year 1861, Mr. 
Watkin was sent from England by the Grand Trunk Railway Company. He 
came with the distinct view of making a large claim on the country for aid, but 
in the then temper of the people, he soon found that he could not expect to obtain 
that. Thinking that if he only could put some new scheme afloat which would 
give a decent pretext to a well disposed Government, he would quietly get the 
assistance required, he immediately started for the Lower Provinces, and came 
back after inducing peo[)le there to resuscitate the question of the Intercolonial 
Railway. Parties were readily found to advocate it, if Canada would only pay the 
piper. A meeting of delegates took place, resolutions were adopted, and an 
application was made to the Imperial Government for a large contribution to its 
costs, in the shape of an indemnity for carrying the troops over the road. Mr. 
Watkin and Hon. Mr. Vankoughnet, who was then a member of the Government, 
went to England about this scheme, but the Imperial authorities were unwilling 
to grant the required assistance, and rejected their propositions. Mr. Watkin, 
although baffled in his expectations, did not give up his project. He returned 
again to Canada, and by dint of perseverence, induced my honourable friend on 
my right (Hon. J. S. Macdonald) and other honourable members of his Cabinet 
to enter into his views. As to the advantages of the Intercolonial Railway, 1 have 
not the slightest idea that my hon. friend had any suspicion whatsoever of the 
motives which animated these Grand Trunk ofllcials, and that their object was 
to have another haul at the public purse for the Grand Trunk — but this was the 
origin of the revival of the scheme for constructing the Intercolonial Railway. 

Hon, J, S, Macdonald— We found the project then left to us as a legacy by the 
Cartier-Macdonald Administration. 

Hon, Mr, Dorian — So it was. The Macdonald-Sicolle Government found the 
matter so far advanced that an arrangement had been made for a meeting of 
delegates of the several provinces to consider again this railway scheme, the other 
project having failed. At this meeting of delegates, which took place in September, 
1862, a new scheme for building the Intercolonial was adopted, by which Canada 
was to pay flve-lwelfths and the Lower Provinces seven-twelfths. So unpopular 
was this arrangement that when its terms were made known, if a vote of the 

Qq2 
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people had been taken upon it, not ten out of every hundred, from Sandwich to 
Gasp6, would have declared in its favour, although Canada was only to pay live- 
twelfths of its cost. This project having failed, some other scheme had to be 
concocted for bringing aid and relief to the unfortunate Grand Trunk — and the 
Confederation of all the British North American Provinces naturally suggested 
itself to the Grand Trunk ofllcials as the surest means of bringing with it the 
construction of the Intercolonial Railway. Such was the origin of this Confedera- 
tion scheme. The Grand Trunk people arc at the bottom of it ; and I And that at 
the last meeting of the Grand Trunk Railway Company, Mr. Walkin did in 
advance congratulate the shareholders and bondholders on the bright prospects 
opening before them, by the enhanced value which will be given to their shares 
and bonds, by the adoption of the Confederation scheme and the construction of 
the Intercolonial as part of the scheme. I repeat, sir, that representation by 
population had ver>’ little to do with bringing about this measure. The Tachi- 
Macdonald Government were defeated because the House condemned them for 
taking without authority $100,000 out of the public chest for the Grand Trunk 
Railway, at a time when there had notbeena party vote on representation by popu- 
lation for one or two sessions. Those who had been the loudest in their advocacy 
of it, had let it drop. I was tracked through Lower Canada as being willing to sell 
Lower Canada, grant representation by population, and destroy Lower Canadian 
institutions. I thank God, sir, I never insulted Upper Canada, like some of those 
who reviled me. I never compared the people of Upper Canada to so many cod- 
fish. I .showed on the contrary that I was always willing to meet the just claims 
of Upper Canada. Well, without any demand whatever for the agitation of this 
question, the moment the Government was defeated and there was a necessity 
for resigning or going before the peojde, these gentlemen opposite prepared to 
embrace their greatest (»pponents and said to theniselvis, “We will make every- 
thing smooth, we will forget past dilTiculties, provided we can but keeji our seats.” 

Hon. Ally. Gen. Macdonald — (Ironically) — Hear, hear. 

Hon. Mr. Dorian — I hear a voice, sir, which is well known in this House, the 
voice of the Attorney General West, saying “hear, hear.” But what was the 
course of that hon. gentleman last year, when the hon. mernlier for South Oxford 
had a committee appointed to whom was referred the despatch written by his 
three colleagues, the Minister of Finance, the Attorney General East and the 
Hon. Mr. Ross, who is now no longer a minister. He votgil against the appoint- 
ment of the committee, and, after it was nameil, as a member of it, he voted 
against the principle of Confederation. 

Hon. Aliy. Gen. Macdonald — Hear, hear. 

Hon. Mr. Dorian — The last vote taken in that committee was about the miildle 
of June, the ver>' day of the crisis, and the hon. geidleman voted against the 
principle of Confederation of all the provinces, in accordance with the opinions 
he again and again expressed in this House, as being opposed to all Confederation 
w'hatever. When I state that these gentlemen only found out that Confederation 
was a panacea for all evils, a remedy for all ills, when their seats as ministers 
were in danger, 1 come to this conclusion quite legitimately, from facts which 
are well knowm to this House. But, .sir, it w^ould probably l)e of ver>' little moment 
whether I was formerly in favour of Confederation or against it, or whether the Hon. 
Attorney General Westw'as in favourof Confederation or opposed to it, if the scheme 
proposed to us were an equitable one, or one calf!ulated to meet the wishes of the 
people of this country'; but, ns I said a minute ago, the scheme was not calleil for 
by any considerable proportion of the population. It is not laid before the House 
as one which was demanded by any number of thi‘ jieople ; it is not brought down 
in response to any call from the people ; it is a device of men who are in difllculties. 
for the purpose of getting out of them. The members of the TacM-Macdonald 
Government could not appeal to the country after their defeat upon the question, 
whether they were justified in taking $l(K),(kK) out of the public chest, in addition 
to the millions they had previously taken, without the consent of I'arliament ; so, 
having either to give up their seats or evade that particular issue, they abandoned 
all their previous opinions, and joined the hon. member for South Oxford in 
carrying out this Confederation scheme. 1 come now to another point, viz., is the 
scheme presented to us the .same one that was promi.sed to us by the Administra- 
tion when it was formed. This, .sir, might be but of slight importance if the manner 
in which this proposed Constitution was framed had not a most unfortunate 
bearing on the scheme itself ; but it is a grave matter, since the scheme is so oh- 
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jectionable, especially as are we gravely told that it cannot be amended in the 
least, but that it is brought down as a compact made between the Government 
of this country and delegates from the governments of Nova Scotia, New Bruns- 
wick, Newfoundland, and Prince Edward Island — as a treaty which cannot be 
altered or amended in any particular. The plain meaning of this is, sir, that the 
Lower Provinces have made out a Constitution for us and we are to adopt it. 
This fact will appear the more clearly when it is considered, as was pointed out 
much to my surprise, by the hon. member for Hastings (Mr. T. C. Wallbridge), 
that in the Conference the vote was taken by provinces, putting Upper and Lower 
Canada, with nearly 2,500,000 people, on ho higher level than Prince Edward 
Island, with its 80,00(>---on the same level with New Brunswick with its 250,000 
— on the same level as Nova Scotia, with its 330,000. 

Hon. Ally. Gen, Macdonald — That is entirely a mistake. 

Hon. Mr. Dorion — It was admitted by the Honourable the President of the 
Council the other evening. 

Hon. Ally. Gen. Macdonald — No, no. 

Hon. Mr. Dorion — It was the champion of representation by population who 
made the statement. He it was that went to Prince Edward Island and asked it 
to frame a Constitution for this country. In order to shew, Mr. Speaker, that I 
am not mistaken in what I state, that this scheme is not the one which it was 
announced in the formation of this Administration was to be brought down — in 
order to prove, indeed, that it was then determined not to bring down such a 
measure, — I will cite a declaration made by members of the Government as to 
the negotiations which took place at its formation. I will read from the Quebec 
Morning Chronicle of June 23rd: 

The Hon. Ally. Gen. Macdonald, in explaining the negolialions, read the following 
memorandum, 


Memorandum — Confidential. 

The Government are prepared to slate that immediately after the prorogation, they 
will address themselves, in the most earnest manner to the negotiation for a Con- 
federation of all the British North American Provinces. 

That failing a successful issue to .such negotiations, they are prepared to pledge 
themselves lo legislation during the next Session of Parliament for the purpose of 
remedying the existing difficulties by introducing the Federal principle for Canada 
alone, coupled with .such provisions as will permit the Maritime Provinces and the 
North Western Territory to be hereafter incorporated into the Canadian system. 

That for the purpose of carrying on the negotiations and settling the details of the 
promised legislation, a Royal Commission shall be issued, composed of three members 
of the Government and three members of the Opposition, of whom Mr. Brown shall 
be one, and the Government pledge themselves to give all the influence of the Ad- 
ministration to secure to the said Commission the means of advancing the great 
object in view. 

This was the first memorandum communicated to the member for South Oxford 
but that hon. member did not accept of it. This memorandum proposed the 
scheme which is now brought to the House, and I repeat, that scheme was not 
accepted by the honourable member for South Oxford, but an understanding was 
come to, which is to be found in the next memorandum, which was communi- 
cated to the House in these terms: — 

The Government are prepared to pledge themselves to bring in a measure next ses- 
sion for the purpose of removing existing difficulties, by introducing the Federal prin- 
ciple into Canada, coupled with such provisions as will permit the Maritime Provinces 
and the North-West Territory to be incorporated into the same system of government. 

And the Government will seek, by sending representatives to the Lower Provinces 
and to England, to secure the assent of those interests which are beyond the control of 
our own legislation to such a measure as will enable all British North America to be 
united under a Generat Legislature based upon the Federal system. 

There is a vast difference, Mr. Speaker, between these two propositions. The 
first was that the Government would pledge themselves to seek a Confedera- 
tion of the British American Provinces, and if they failed in that to Federate 
the two Canadas, and this was rejected ; the second, which was accepted by the 
President of the Council, pledged the Government to bring in a measure for the 
Confederation of the two Canadas, with provisions for the admission of the other 
provinces when they thought proper to enter. 
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Hon, Ally, Gen, Macdonald— When they were ready. 

Hon, Ally, Gen, Carlier — Everything is accomplished. 

Hon. Mr. Dorion — But, sir, 1 may be asked, granting all this, granting that the 
scheme brought down is not the scheme promised to us, what dilTercnce our bringing 
in the provinces at once can make? This I will endeavor to explain. When they 
went into the Conference, honourable gentlemen opposite submitted to have the 
votes taken by provinces. Well, they have now brought us in, as was natural under 
the circumstances, the most conservative measure ever laid before a Parliament. 
The members of the Upper House are no longer to be elected, but nominated, and 
nominated by whom ? By a Tory or Conservative Government for Canada, by 
a Conser\^ative Government in Nova Scotia, by a Conservative Government in 
Prince Edward Island, by a Conservative Government in Newfoundland, the only 
Liberal Government concerned in the nomination being that which is controlled 
by the Liberal party in New Brunswick, whose fate depends on the result of the 
elections that are now going on in that province. Such a scheme would never have 
been adopted if submitted to the liberal people of Upper Canada. When tlie 
Government went into that Conference they were bound by the majority, 
especially since they voted by provinces, and the 1,400,000 of Upper Canada 
with the 1,100,000 of Lower Canada — together 2,500,000 people — were over- 
ridden by 900,000 people of the Maritime Provinces. Were w^e not expressly told 
that it was the Lower Provinces who would not hear of our having an elective 
Legislative Council? If, instead of going into Conference with the people of the 
Lower Provinces, our Government had done what they pledged themselves to do, 
that is, to prepare a Constitution themselves, they would never have dared to 
bring in such a proposition as this which is now imposed upon us by the Lower 
Colonies — to have a Legislative Council, with a fixed number of members, 
nominated by four Tory governments. Why, taking the average time each coun- 
cillor will be in the Council to be fifteen to* twenty years, it will take a century 
before its complexion can be changed. For all time to come, so far as this genera- 
tion and the next are concerned, you will find the Legislative Council controlled 
by the influence of the present Government. And is it to be believed that, as 
promised in the document we are considering, such a Government as we have 
“will take care of the Opposition, or consider their right to be represented in the 
Council?*' Sir, 1 thank the delegates for their kind solicitude for the Opposition, 
but 1 do not believe they will do anything of the kind. 1 lave we not heard the 
Honorable Attorney General West, a few nights ago, state, turning to his followers, 
“ If I were to advise the nomination, 1 should advise the selection of the best 
men I could find — and of course of my own party? " 

How long will the system work without [producing a collision between the two 
branches of the Legislature? Suppose the Lower House turns out to be chiefly 
Liberal, how long will it submit to the Upper House, named by Conservative ad- 
ministrations which have taken advantage of their temporary numerical strength 
to bring about such a change as is now proposed ? Hemember, sir, that, after all, 
the power, the influence of the popular branch of the Legislature is paramount. 
W*c have seen constitutions like that of England adopted in many countries, and 
where there existed a nobility, such as in France in 1830, the second chamber was 
selected from this nobility. In Belgium, where the Constitution is almost a fac- 
simile of that of England, but where there are no aristocracy, they adopted the 
elective principle for the Upper House, and no where in the world is there a fixed 
number for it, unless it is also elective. It must be fresh in the memory of a great 
many members of this House how long the House of Lords re.sisted the popular 
demand for reform, and great difliculties were threatened. At last in 1832, the 
agitation had become so great that the Government determined to nominate u 
sufficient number of peers to secure the passage of the Heform Bill. The members 
of the House had to choose between allowing the measure to become law, or see 
their influence destroyed by the addition of an indefinite number of members. 
They preferred the first alternative, and thereby quieted an excitement, which if 
not checked in time might have created a revolution in England. The influence 
of the Crown was then exerted in accordance with the views of the people ; but 
here we are to have no such power existing to check the action of our Upper 
Chamber, and no change can be made in its composition except as death might 
slowly remove its members. 1 venture to prophesy, sir, that before a very short 
time has elapsed a dead-lock may arise, and such an excitement created as has 
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never yet been seen in this country. Now, if this Constitution had been framed 
by the members of our Government, we could change some of its provisions — 
this provision would most certainly be altered — there is not a man in the Liberal 
ranks who dare vote for such a proposition as this, that could go before his con- 
stituents and say, “ I have taken away the influence and control of the people over 
the Upper Chamber, and 1 have created an entirely independent body to be chosen 
by the present governments of the several provinces.** But no, the Constitution 
is in the nature of a compact, a treaty, and cannot be changed. But sir, the com- 
position of the Legislative Council becomes of more importance when we consider 
that the governors of the local legislatures are to be appointed by the General 
Government, as well as the Legislative Council ; their appointment is to be for 
five years, and they are not to be removed without cause. I will venture upon an- 
other prediction and say we shall find there will be no such thing as responsible 
government attached to the local legislatures. 

Mr. Dankin * — ^Thcre cannot be. 

Hon, Mr. Dor ion — There will be two, three, or four ministers chosen by the 
lieutenant-governors and who will conduct the administration of the country, as 
was formerly done in the times of Sir Francis Bond Heady Sir John Colborn, or 
Sir James Craig, You will have governments, the chief executives of which will 
be appointed and hold ofTice at the will of the Governor. If that is not to be the 
case, why do not honourable gentlemen lay their scheme before us ? Is this House, 
sir, going to vote a Constitution with the Upper House as proposed, without 
knowing what sort of local legislatures we are to have to govern us ? Suppose, after 
we have adopted the main scheme, the Government come down with a plan for 
settling the local legislatures upon which great differences of opinion will arise, 
may it not happen then that the majority from Lower Canada will unite with a 
minority from Upper Canada and impose upon that section a local Constitution 
distasteful to a large majority of the people of Upper Canada. The whole scheme, 
sir, is absurd from beginning to end. It is but natural that gentlemen with the 
views of honourable gentlemen opposite want to keep as much power as possible in 
the hands of the Government — that is the doctrine of the Conservative party every- 
where — that is the line which distinguishes the tories from the whig^the torics 
always side with the Crown, and the liberals always want to give more power and 
influence to the people. The instincts of honourable gentlemen opposite, whether 
you take the Hon. Attorney General East or the Hon. Attorney General West, 
lead them to this — they think the hands of the Crown should be strengthened and 
the influence of the people, if possible, diminished — and this Constitution is a 
specimen of their handiwork, with a Governor-General appointed by the Crown ; 
with local governors also, appointed by the Crown ; with legislative councils, in 
the General Legislature, and in all the provinces, nominated by the Crown ; we 
shall have the most illiberal Constitution ever heard of in any country where 
constitutional government prevails. The Speaker of the Legislative Council is 
also to be appointed by the Crown, this is another step backwards, and a little 
piece of patronage for the Government. We have heard in a speech lately de- 
livered in Prince Edward Island or New Brunswick, I forget which, of the allure- 
ments offered to the delegates while here in the shape of prospective appointments 
as judges of the Court of Appeal, Speaker of the Legislative Council, and local 
governors — as one of the reasons assigned for the great unanimity which prevailed 
in the Conference. 

Hon. Mr. Holton — ^They will divide all these nice things amongst them. 

Hon, Mr, Dor ion — I do not accuse honourable gentlemen of holding out these 
inducements, I only mention the fact from a speech I have read on the subject. 

Hon. Mr. Holton — It was a speech of one of the delegates. 

Hon. Mr. Dorian — I now come to another point. It is said that this Confedera- 
tion is necessary for the purpose of providing a better mode of defence for this 
country. There may be people who think that by adding two and two together 
you make five. I am not of that opinion. I cannot see how by adding the 700,000 
or 800,000 people, the inhabitants of the Lower Provinces, to the 2,500,000 in- 
habitants of Canada, you can multiply them so as to make a much larger force 
to defend the country than you have at present. Of course the connection with 
the British Empire is the link of communication by which the whole force of the 
Empire can be brought together for defence. But the position of this country 
under the proposed scheme is very evident. You add to the frontier four or five 
' Christopher Donkin, Member for Brome. 
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hundred more miles than you now have, and an extent of country immeasurably 
greater in proportion than the additional population you have gained ; and if 
there is an advantage at all for the defence of the country, it will be on the part 
of the Lower Provinces and not for us. And as we And that we are about to enter 
into a very large expenditure for this purpose of defence — this having been for- 
mally announced in a speech delivered by the President of the Council at Toronto 
— and as Canada is to contribute to that expenditure to the extent of ten-twelfths 
of the whole, the other provinces paying only two-twelfths, it follows that Canada 
will pay ten-twelfths also of the cost of defence, which, to defend the largely 
extended country we will have to defend, will be much larger than if we remained 
alone. 1 find in the speech deliv^ered by the President of the Council on that 
occasion, the statement: — 

I cannot conclude without referring to some other things which have received the 
grave attention of the Conference, And the first point to which I desire to call atlention 
is the fact that the delegates have unanimously resolved that the united provinces shall 
be placed at the earliest moment in a thorough state of defence. The attacks which have 
been made upon us have created the impression that these provinces are in a weak and 
feeble state; if, then, we would do away with this false impression and place ourselves 
on a firm and secure footing in the eyes of the world, our course must be to put our 
country in such a position of defence that we may fearlessly look our enemies in the 
face. It is a pleasure to me to state, and I am sure it mu.st be a plea.sure to all present 
to be informed, that the Conference at Quebec did not .separate before entering into a 
pledge to pul the mililary and naval defences of the united Provinces in a most com- 
plele and satisfactory condition. 

lion. Mr. Holton — ^Where is that resolution? 

Hon. Mr. Dorion — It appears then that our course is to put “the military and 
naval defences” into “a most complete and satisfactory condition.” ISow I find 
that, according to these resolutions, the General Government is to have control of 
“the military and naval defences,” but, of course, the cost of them is not stattMl. 
This 1 contend, then, that if the military and naval defences of all the provinces 
are to be provided for by the General Government, and if you have to increase 
the militia for this purpose, the Lower Provinces will pay only their proportion 
of two-twelfths, and Canada, w*hile obtaining no greater defensive than at present, 
will have to pay five times as much as w^e are now' paying. Why, sir, lake a line 
dividing \ew' Brunswick from Maine and you llnd it separates on tlu? one side 
250,000, thinly scattered over a vast territory, from 750,000 on the other, compact 
and powerful. These 250,000 Canada will have to defend, and it will have to 
pledge its resources for the purpose of providing means of defence along that 
extended line. And, if rumour be true, the Intercolonial Railway, this so-called 
great defensive work, is not to pass along Major Hobinson^s line. The statement 
has been made — I have seen it in newspapers usually well informed — that a new 
route has been found that will satisfy everybody or nobody at all ; and wiiile 1 am 
on this point I must say that it is most singular that we are called upon to vote 
these resolutions, and to pledge ourselves to pay ten-twelfths of the cost of that 
railw'ay, without knowing whether there will be ten miles or one liundrcHl miles of 
it in Lower Canada, or whether it will cost $10,000,000 or $20,000,000. 

Hon. Mr. Holton — It will be nearer $40,000,000. 

Hon. Mr. Dorion — In I8G2, when the construction of this road was before the 
countr>', w'hat was the cry raised by honourable gentlemen o|)[>osite? Why, that 
the Mardonald-Sicotte Government had pledged it.self to build a railway at wlial- 
ever cost it might come to; and those who were loudest in these denunciations, 
were the very' gentlemen who have now undertaktm to build the road without 
knowing or even enquiring what the cost of it will be. This, if 1 remember right, 
was the purport of a speech made by the Hon. Attorney General West at Otler- 
ville. 1 was satisfled, sir, at that time, to press my objections to the scheme and 
retire from the Government; but my colleagues were denounced without stint 
for having undertaken to build the railway and pay seven- twelfths of its cost, ami 
now the House is asked by tlie very men who denounced them to pay ten-twelfths 
of it, without even knowing whether the work is practicable or not. We have 
heard for some time past that the engineer, Mr. Fleming, is prepared to make his 
report. Why is it not forthcoming? — why has it been kept back ? The representa- 
tives of the people in this House will show an utter disregard of their duty if they 
do not insist upon having that report, and full explanations respecting the under- 
taking, as w'ell as the scheme for the constitution of the local governments, before 
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they vote upon the resolutions before the House. It is folly to suppose that this 
Intercolonial Railway will in the least degree be conducive to the defence of the 
country. We have expended a large sum of money — ^and none voted it more 
cordially and heartily than myself — -for the purpose of opening a military highway 
from Gasp4 to Rimouski ; and that road, in case of hostilities with our neighbours, 
would be found of far greater service for the transport of troops, cannon and all 
kinds of munitions of war, than any railway following the same or a more southern 
route possibly can be. That road cannot be effectually destroyed ; but a railway 
lying in some places not more than fifteen or twenty miles from the frontier, will 
be of no use whatever, because of the readiness with which it may be attacked and 
seized. An enemy could destroy miles of it before it would be possible to resist 
him, and in time of difllculty it would be a mere trap for the troops passing along 
it, unless we had almost an army to keep it open. Upon thisquestion of defence, we 
have heard so much during the past two or three years that 1 think it is time now 
we should have some plain explanations about it. We heard the other day from 
the honourable member for West Montreal — and I am always glad to quote him, 
he is usually so correct — that in less than a year the American army, the army of 
the Northern States, was increased from 9,000 to 800,000 men ready for service, 
and that in less than four years they were able to put to sea a fleet which, in point 
of numbers — I do not say in armament or value — ^was equal to the entire naval 
force of England. Well, the honourable gentleman might have gone further and 
shown that within a period of four years the Northern States have called into the 
field 2,300,000 men — as many armed men as we have men, women and children 
in the two Canadas — and that we hear every day of more being raised and 
equipped. It is staled that, in view of these facts, it is incumbeni upon us to 
place ourselves in a state of defence. Sir, I say it here candidly and honestly, that 
we are bound to do everything we can to protect the country — ^but we are not 
bound to ruin ourselves in anticipation of a supposed invasion which we could not 
repel, even with the assistance of England. The battles of Canada cannot be fought 
on the frontier, but on the high seas and at the great cities on the Atlantic coast ; 
and it will be nothing but folly for us to cripple ourselves by spending fifteen or 
t wenty millions a year to raise an army of 50,000 men for the purpose of resisting 
an invasion of the country. The best thing that Canada can do is to keep quiet, 
and to give no cause for war. Let the public opinion of this country compel the 
press to cease the attacks it is every day making upon the Government and people 
of the United States; and then if war does come between England and the 
States — even if from no fault of ours — ^we will cast our lot with England and help 
lier to figlit the battle ; but in the meantime it is no use whatever to raise or keep 
up anything like a standing army. 

//on. Ally, Gen. Macdonald — ^Will my honorable friend let me ask him how we 
can assist England in a war on the high seas unless we have a naval force ? 

//on. Mr. Dor ion — The honourable member for Peterborough stated the other 
day, and correctly I believe, that the place for our militia was behind the fortifica- 
tions of our fortified places, where they would count for something and be of some 
use. No doubt of this. Why, sir, it is absurd to speak of defending this country 
with such a force as we could maintain when we have the recent example before 
our eyes of a country in Europe possessing as large a defensive force, literally 
wiped off the map by an invading army of some 75,000 or 80,000 men. The king- 
dom of Denmark consists now of only two small islands — less by far, in extent, 
than one of our large counties ; and this dismemberment has been forced upon it, 
although it had a standing army of 30,000 men, and the feeling of the whole popu- 
lation was in favour of the war. I do not use this argument for the purpose of show- 
ing that something ought not to be done respecting our militia. I am willing that 
we should make sacrifices, if necessary for the purpose of organizing it thoroughly ; 
but I am decidedly opposed to a standing army, and do not believe we could raise 
an army now that would be able to withstand the force that could be sent against 
it. We have sent to the frontier 2,000 men, whose services for a year will cost us 
a million and a half; and at the same rate of expenditure 50,000 men would cost 
us over thirty millions of money. Now, if the whole defence of the country is to 
rest upon us, I ask again what would such a force amount to? Now, sir, when I 
look into the provisions of this scheme, I find another most objectionable one. 
It is that which gives the General Government control over all the acts of the 
local legislatures. What difficulties may not arise under this system. Now, 
knowing that the General Government will be party in its character, may it not 
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for party purposes reject laws passed by the local legislatures and demanded by 
a majority of the people of that locality? This power conferred upon the General 
Government has been compared to the veto power that exists in England in 
respect to our legislation ; but we know that tlie statesmen of England are not 
actuated by the local feelings and prejudices, and do not partake of the local 
jealousies, that prevail in tlie colonies. The local governments have therefore 
confldence in them, and respect for their decisions ; and generally, when a law 
adopted by a colonial legislature is sent to them, if it does not clash with the policy 
of the Empire at large, it is not disallowed, and more especially of late has it been 
the policy of the Imperial Government to do whatever the colonies desire in this 
respect, when their wishes are constitutionally expressed. The axiom on which 
they seem to act is that the less they hear of the colonies the better. But how 
different will be the result in this case, w^hen the General Government exercises 
the veto power over the acts of local legislatures. Do you not see that it is quite 
possible for a majority in a local government to be opposed to the General 
Government ; and in such a case the minority would call upon the General Govern- 
ment to disallow the laws enacted by the majority? The men who shall compose 
the General Government will be dependent for their support upon their political 
friends in the local legislatures, and it may so happen that, in order to secure this 
support, or in order to serve their own purposes or that of their supporters, they 
will veto laws which the majority of a local legislature find necessary and gooii. 
We know how high party feeling runs sometimes upon local matters even of 
trivial importance, and we may find parties so hotly opposed to each other in the 
local legislatures, that the whole power of the minority may be brought to bear 
upon their friends w'ho have a majority in the General Legislature, for the purpose 
of preventing the passage of some law objectionable to them but desired by the 
majority of their own section. What will be the result of such a state of things but 
bitterness of feeling, strong political acrimony and dangerous agitation ? 

But, sir, respecting the defences of the country, I should have said at an earlier 
stage of my remarks that this scheme proposes a union not only with Nova 
Scotia, New Brunswick, Prince Edward Island, and Newfoundland, but also with 
British Columbia and Vancouver's Island. Although I have not been able to get 
the information from the Government — for they do not seem to be very ready to 
give information — yet I understand that there are despatches to hand, statifig 
that resolutions have been adopted in the Legislature of British ('.olurnbia asking 
for admission into the Confederation at once. 1 must confess, Mr. Speaker, that 
it looks like a burlesque to speak as a means of defence of a scheme of Confedera- 
tion to unite the whole country extending from Newfoundland to N'ancouver's 
Island, thousands of miles intervening without any communication, except 
through the United States or around Cape Horn. 

Hon, Ally. Gen, Cartier — ^I'here is an Interoceanic Railway to be built, 

Hon, Mr, Dorian — Yes, I suppose that is another necessity of Confederation, to 
which we may soon look forward. Some western extension of this Grand Trunk 
scheme for the benefit of Messrs. Watkin & Co., of the new Hudson's Bay Com- 
pany. So far as Lower Canada is concerned, I need hardly stop to point out the 
objections to the scheme. It is evident, from what lias transfured, that it is in- 
tended eventually to form a legislative union of all the provinces. The l(»cal 
governments, in addition to the General Government, will be found so burden- 
some, that a majority of the people will appeal to the Imperial Government for 
the formation of a legislative union. I may well ask if there is any member from 
Lower Canada, of French extraction, who is ready to vote for a legislative union. 
What do 1 And in connection with the agitation of this scheme? The honourable 
member for Sherbrooke stated at the dinner to the delegates given at Toronto, 
after endorsing everything that had been said by the Honourable President of the 
Council: — 

We may hope that, at no far distant day, we may become willing lo enter into a 
Legislative Union instead of a federal union, as now proposed. We would have all 
have desired a legislative union, and to see the power concentrated in the Central 
Government as it exists in England, spreading the aegis of its protection over all the 
institutions of the land, bul we found it was impossible lo do that at first. We found 
that there were difficulties in the umy which could not be overcome. 

Honourable members from Lower Canada are made aware that the delegates 
all desired a legislative union, but it could not be accomplished at once. This 
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Confederation is the first necessary step towards it. The British Government 
is ready to grant a Federal union at once, and when that is accomplished the 
French element will be completely overwhelmed by the majority of British 
representatives. What then would prevent the Federal Government from passing 
a set of resolutions in a similar way to those we are called upon to pass, without 
submitting them to the people, calling upon the Imperial Government to set 
aside the Federal form of government and give a legislative union instead of it? 
Perhaps the people of Upper Canada think a legislative union a most desirable 
thing. I can tell those gentlemen that the people of Lower Canada are attached 
to their institutions in a manner that defies any attempt to change them in that 
way. They will not change their religious institutions, their laws and their 
language, for any consideration whatever. A million of inhabitants may seem 
a small affair to the mind of a philosopher who sits down to write out a constitu- 
tion. He may think it would be better that there should be but one religion, one 
language and one system of laws, and he goes to work to frame institutions that 
will bring all to that desirable state ; but 1 can tell honorable gentlemen that the 
history of every country goes to show that not even by the power of the sword 
can such changes be accomplished. We have the history of the Greek race, having 
at one time a population of six millions, dwindling down to seven hundred thou- 
sand, and we find them even then, after several centuries of oppression, rising 
up and asserting their rights. We have the same circumstance in the history of 
Belgium, which was united to Holland with a view to secure the assimilation 
of the two countries, but fifteen years of trial had hardly elapsed when the whole 
of the Belgian people and Government rose en masse to protest against that 
union, and to assert their separate nationality. Sir, it is not only from the history 
of the past we may derive the lesson, but we have the circumstances of the present 
generation to guide us. I am astonished to see the honourable member for Montreal 
West helping a scheme designed to end in a legislative union, the object of which 
can only be to assimilate the whole people to the dominant population. In that 
honourable gentleman's own country the system has produced nothing but a dis- 
satisfied and rebellious people. Is it desirable that in this country then we should 
pass a measure calculated to give dissatisfaction to a million of people? You 
may ascertain what the cost of keeping down a million of dissatisfied people is 
by the scenes that have been and are now transpiring on the other side of the line, 
where a fifth of the people of the United States has arisen and has caused more 
misery and misfortune to be heaped upon that country than could have been 
wrought in centuries of peaceful compromising legislation. Sir, if a legislative 
union of the British American Provinces is attempted, there will be such an 
agitation in this portion of the province as was never witnessed before — ^you 
will see the whole people of Lower Canada clinging together to resist by all legal 
and constitutional means, such an attempt at wresting from them those institu- 
tions that they now enjoy. They would go as a body to the Legislature, voting 
as one man, and caring for nothing else but for the protection of their beloved 
institutions and law, and making government all but impossible. The ninety 
Irish members in the British House of Commons, composed as it is of nearly 
seven hundred members, by voting together have caused their influence to be 
felt, as in the grants to the Maynooth College and some other questions. It would 
be the same way with the people of Lower Canada, and a more deplorable state 
of things would be the inevitable result. The majority would be forced by the 
minority to do things they would not, under the circumstances, think of doing. 
This is a state so undesirable that, although 1 am strongly opposed to the proposed 
Federal union, I am still more strongly opposed to a legislative union. Those 
who desire a legislative union may see from this what discordant elements they 
would have to deal with in undertaking the task, and what misery they would 
bring upon the country by such a step. I know there is an apprehension among 
the British population in Lower Canada that, with even the small power that 
the Local Government will possess, their rights will not be respected. How, 
then, can it be expected that the French population can anticipate any more 
favourable result from the General Government, when it is to possess such 
enormous powers over the destinies of their section of the country? Experience 
shows that majorities are always aggressive, and it cannot well be otherwise in 
this instance. It therefore need not be wondered at that the people of Lower 
Canada, of British origin, are ready to make use of every means to prevent their 
being placed at the mercy of a preponderating population of a different origin. 
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I agree with them in thinking that they ought to take nothing on trust in this 
matter of entering upon a new stat^ of political existence, and neither ought we 
of French origin to do so, in relation to the General Government, however happy 
our relations to each other may be at present. . . . 

Tuesday, February 21, 1865. 

Hon, Solicitor General Langeinn^ — . . . . The honourable member for Hochelaga 
told us the other day that the plan of a Confederation was adopted and moved 
by the present Administration for the mere purpose of stifling the cry of repre- 
sentation by population. Well, and if it really were so, where does the honourable 
member And the harm in it? Is it not most important that we should stop that 
cry for representation based on population, in our present condition? Hepre- 
sentation by population would have left us Lower Canadians in an inferior 
position relatively to that of Upper Canada — would have conferred on the latter 
the privilege of legislating for us, not only in general, but in local matters. Tlie 
honourable member for Hochelaga ought to have been the last to reproach the 
present Government with having, by this measure of Confederation, stopped the 
cry for representation based on population. In 1854, the honourable meinlier 
admitted, as he himself acknowledges, that representation based on population 
was just in principle, and the consequence of that admission was fatal. The 
consequence was that the honourable member was compelled to keep in the same 
track until the formation of the Brotrn-Dorion administration in 18.58 — an 
Administration which had no very long existence. 

. . . The question of representation based on population must be met; that, 
question must be settled. To say that we will grant it is to wish to place us in 
a position of inferiority, and I, for my part, will never consent to place my section 
of the province in that position. Then there is another alternative that is pro- 
posed — annexation to the United States. 1 do not believe there is a single member 
in the House or out of the House who would consent to the annexation of Canada 
to the United States. But it is a question which must be examined when dis- 
cussing that of Confederation, because it is one of the alternatives olTen‘il to us, 
and out of which we have to make a selection. 

W'hat would be the fate of the French-Canadians in the case of annexation 
to the United States? Let us prollt by the example of the French race in the 
United States, and enquire wdiat has been the fate? of the l-’rench in Louisiana? 
What has become of them? What has l>ecome of their language, their customs, 
their manners and their institutions? After the war, liardly a trace will remain 
to show' that tlie F’rench race has passed that way. So far as religion is concerned, 
w'e might not find ourselves so badly off ; but we live in [>eace at the present day 
and are perfectly coirifortable ; CatlMdics and Protestants have the same rights 
and religious liberty, and they live as peacefully together as if there was but one 
religion in the land. ... 

Monday, February 27, 1865. 

Mr. Dunkin — . ... I am bound to repeat at the outset, that no one can do justice 
to a question like this, and start with the idea of at all ignoring deUiils. Here is 
a measure proposed for our acceptance, embodied in seventy-two resolutions, 
and which resolutions affirm a great many more than seventy-two propositions, 
connected with almost every principle known to Jiave reference to the theory 
and practice of popular government. 1 say it is a scheme which is as complex 
and as vast as one can well imagine, and declamation about first principles can 
be of no real use in its discussion — can avail only to mislead in reference to it. 
Vie have to deal with no mere abstract question of a nationality, or of union or 
disunion, or of u Federal as opposed to a Legislative union. It is idle to talk 
vaguely about the maintenance of British connection, or to go into inagnificenl 
speculations about the probable results of independence, or blindly to urge this 
scheme as a sure preventative of annexation to the United States. These cheap 
and easy generalities are thoroughly unreliable. The only question is, how is 
this plan, in its entirety, going to work? And this question is one which is not 
easy to answer; it is one requiring much patience, and a close examination of 
details. It is the question which, if the House; will lend me its attention, I will 
endeavour to discuss to the extent of my ability. 1 may further take leave to 
‘ Hoo. H. L. Langeviji, Member for Don;boster. 
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say at starling, that I do not approach this question from any new point of view 
whatever. Always I have been, and now I am, a unionist in the strictest and 
largest sense of the term. 1 desire to perpetuate the union between Upper and 
Lower Canada. I desire to see developed, the largest union that can possibly 
be developed (I care not by what name you call it) between all the colonies, 
provinces, and dependencies of the British Crown. I desire to maintain that 
intimate union which ought to subsist, but which unfortunately does not subsist 
as it ought, between the Imperial Government and all those dependencies. I am 
a unionist, who especially docs not desire to see the provinces of Upper and Lower 
C^anada disunited. To my mind, this schema does not at all present itself as one 
of union ; and if honourable gentlemen opposite will admit the truth, they will 
acknowledge that, practically, it amounts to a disunion between Upper and 
Lower Canada. I confess that I am irreconcilably opposed to that portion of the 
scheme. I repeat I do not care to see Upper and Lower Canada more dissevered 
than they are; on the contrary, I wish to see them brought into closer union; 
and far from regarding this scheme as cementing more closely the connection 
of these provinces with the British Empire, I look upon it as tending rather 

towards a not distant disunion of these provinces from the British Empire. 

****•« 

If I could be astonished at anything in politics, Mr. Speaker, I should be 
astonished at the attempt which has been made by some honourable gentlemen 
on the Treasury benches to represent the state of the public feeling on this subject 
as not having that mere sudden, sensational, unreliable character which I have 
ascribed to it. Long forgotten expressions of individual opinion; clauses said to 
liave formed part of bills not to be found, and not known to have been even 
drawn; motions threatened but never made, the small party fencing of past 
times, from before the days of the Canada Trade Act downwards, have been 
pressed into service to meet the exigencies of a hard case. Well, I shall not 
follow out that line of argument ; it is not worth while. We all know that, from 
the time of the union of Canada, at all events until very lately indeed, nothing 
like serious discussion of the propriety or impropriety of a Federal union, or of 
any union at all, of the aggregate of these British American Provinces, has ever 

so little occupied the public mind. 

****** 

It can hardly be denied, Mr. Speaker, that there is a good deal of practical 
objection to the plan of shifting representation districts, which is what this 
system ado|)ts, and what the system of the United States adopted. Every ten 
years the rejirescntation from each province in the House of Commons is to be 
changed or readjusted by a rule which, for all practical purposes, is essentially 
the same as that of the United States. Of course we have not the little addition 
(»f the allowance for the three-lifths of the slave population which they have; 
but decennially we are to take the population of the several provinces, and by 
a rule in all essentials common to the two systems, we are to declare how many 
representation districts are to be allowed to each province. Now, the result of 
that system must be that we can have no lasting constituencies for the future 
House of Commons. Those representation districts cannot be kept to correspond 
with our municipal, business or registration districts, or with our districts for 
representation in our provincial legislatures. We are to have a sot of special, 
shifting districts for the mere purpose of electing our Federal House of Commons. 
I must say that this principle is not, from a British point of view, a sound one. 
What we ought to do is, to try to establish in this country of ours a set of repre- 
sentation districts as permanent and as closely coinciding with our territorial 
divisions existing for other purposes, as circumstances will allow us to have them ; 
sub-dividing or otherwise altering them, or erecting new ones, only as occasion 
may be found to require. 

Hon, Ally, Gen. Carlier—\S/e will do that for the local parliaments. 

Mr. Dunkin — Perhaps so, and perhaps not. That distinction, however, is just 
what I complain of. We are to change our districts for purposes of representation 
in the local parliaments, if we like, but not unless we like. These subdivisions 
of our provinces may thus, in the main, be permanent. But for representation 
in the Federal Parliament we are, at each of these decennial periods, to have 
a general readjustment of the whole country, so as to divide each province anew 
into its due number of aliquot parts. This is an innovation on our usages, greatly 
for the worse. It goes to destroy that character of reality, convenience and 
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siability which — if our system, as a whole, is to have such character — had need 
be maintained to the utmost extent practicable, in respect of our constituencies 
and of our minor territorial delimitations generally. This changing every ten 
years brings together electors who have not been in the habit of acting with each 
other. In England they do nothing of this sort ; they do not change their limits 
lightly. The several bodies of men who send representatives to the Imperial 
House of Commons have the habit of so coming together, as bodies not likely 
to be broken up. We ought to keep this as an element of our Constitution, but 

it is carefully eliminated from it. 

****** 

For all legislative f>urposcs, wo must look to have all our territorial divisions 
open to frequent, one might say perpetual, reconstruction; and this subject 
perpetually to the disturbing influences of the party warfare of the hour. The 
exigencies of that warfare, we may be sure, will tell ; and whatever the party 
in the ascendant, whether in the country at large or locally, will find means in 
this part of our machiner>' for advancing its ends — means not quite of the sort 

to commend themselves to one’s approval. 

****** 

In the United Slates, as is admit ted, the Senate does a certain part of what we 
undertake here to do by means of a Cabinet. The Federal check so exercised 
by the Senate renders unnecessary, for any Federal pun»oses. the existence of 
a Cabinet. Indeed, they do not want a Cabinet for any purpose at all. It is not 
of their system. But here, with our chief magistrate not elected, w'c must have 
one. And yet, how are we to make it work, engrafted on a system which, in 
its essentials, is after all more American than British ? This is what 1 liavc now 
come to. I have to ask honourable gentlemen of)posite how they are going to 
organize their Cabinet, for these provinces, according to this so-called Federal 
scheme? 1 think 1 may defy them to show that the Cabinet can be formed on 
any other principle than that of a representation of the several provinces in 
that Cabinet. It is admitted that the provinces are not really represented to 
any Federal intent in the Legislative Council. The Cabinet here must discharge 
all that kind of function, which in the United Stales is performed, in the Federal 
sense, by the Senate. And precisely as in the United States, wdierever a Federal 
check is needed, the Senate has to do Federal duty as an integral part of tht^ 
Executive Government, .so here, when that check cannot be so got, we must 
seek such substitute for it as w'e may, in a Federal composition of the Executive 
Council; that is to say, by making it distinctly representative of the provinces. 
Well, I must say that thi.s sort of thing is utterly variant from, and inconsistent 
with British practice and British firinciple ; with the constitutional system which 
makes the whole Cabinet responsible for ever>' act of government. The British 

Cabinet is no Cabinet of sections but a unit. 

****** 

But now, if this Executive Council is to have in it, as I am sure it must have, 
in order to work at all, a representation of the different provinces, all or nearly 
all of them, let us look for a moment at what will have to be its number. There 
are two ways of calculating this — two sets of data on which to go. Either we must 
go upon what 1 may call the wants of the component parts, or we may start 
from the wants of the country as a w'hole. Suppose, then, we start from the w'ants 
of the different provinces. 1 take it that no section of the Confederation can w'ell 
have less than one representative in the Cabinet. I^rincc Edward Island will 
want one ; Newfoundland, one. A difficulty presents itself with regard to Lower 
Canada. On just the same principle upon which Lower Canada wants, for 
Federal ends, to have a proper representation in the Executive Council, on that 
same principle the minority populations in Lower Canada will each want, and 
reasonably w’ant, the same thing. We have three populations in Lower Canada — 
the French-Canadians, the Irish Catholics, and the British Protc.stants. In other 
words there arc the Catholics and the non*Catholics, and the English-speaking 
and the non- English-speaking, and these two cross-lines of division cut our 
people into the three divisions 1 have just indicated. Well, if in a government 
of this Federal kind the different populations of Lower Canada are to feel that 
justice is done them, none of them are to be there ignored. The consequences t)f 
ignoring them might not be very comfortable. Heretofore, according to general 
usage, the normal amount of representation for Lower Canada in the Executive 
Council has been six scats out of twelve. Of those, four may be said legitimately 
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lo belong to the French-Canadians, one to the Irish Catholics, and one to the 
British Protestant class. Every one is satisfied that that is about the fairest thing 
that can be done. There have been times when these proportions have varied. 
There have been exceptional times when the British Protestant population has 
had to put up with a Solicitor-General out of the Cabinet, and has done so with 
no very loud complaint. There has never been a time, I think, when there was 
not an Irish Catholic in the Cabinet. There have been times when the number 
of French-Canadians has been less than four, and there was then much complaint. 
Six members — four, one and one — are just about what you must give to please 
each section of Lower Canada. Well, sir, if Uiere are to be six for Lower Canada, 
there must be six or seven for Upper Canada, and you cannot very well leave less 
than three each for Nova Scotia and New Brunswick, and, as I have said, one 
each for Newfoundland and Prince Edward Island; and thus you have an 
Executive Council of twenty or twenty-one members, besides all we might have 
to add for other provinces ; and this, I rather think, is a little too many. The thing 
could not be done ; for so large a Cabinet could never work. Suppose then, on 
the other hand, that we start with the idea of limiting the number of our Execu- 
tive Council to meet what 1 may call the exigencies of the country as a whole. 
Eleven, twelve or thirteen — the latter, as an honourable member observes, is an 
unlucky number — ^will be as many as we can possibly allow. Of this number 
one, as before, will be wanted for Newfoundland and one for Prince Edward 
Island. If one is wanted for each of the little provinces, New Brunswick and 
Nova Scotia will be sorely discontented unless they get, at least, two apiece; 
and neither Lower Canada nor Upper Canada will be contented with the three 
left for each of them. And for Lower Canada, in particular, how will anyone 
divide this intractable figure between her French, Irish and British? Shall we 
give them one apiece, and ask the Frcnch-Canadian clement to be content with 
one voice in a cabinet of a dozen ? — or, give that element two, without satisfying 
it — so leaving out either the Irish or the British, to its intense disgust? — or give 
the preponderating element the whole, to the intense disgust of both the others? 
It will be none too easy a task, sir, I think, to form an Executive Council with 
its three members for Lower Canada, and satisfy the somewhat pressing exigencies 
of her creeds and races. 

• ***•• 

Let me first take one feature of the scheme, or, I might say, one absence of 
a feature from the scheme — the non-provision of anything like provincial con- 
stitutions. We are not told about them ; they are kept back completely in the 
dark ; it is part of the scheme that we are not to know what it means them to 
be. It is part of the scheme, too, from all appearance, that they may not be at 
all alike. For anything 1 can see, Nova Scotia will have a right under this scheme 
to devise a system of responsible government, with a cabinet and two branches 
of the legislature. New Brunswick, if it pleases, may have only one legislative 
body, with or without responsible government. So may the Prince Edward 
Island people have anything they like ; and the people of Newfoundland may do 
what they like, and so may we in Canada. Lower Canada may even have a con- 
stitution of one kind, and Upper Canada one of a totally different kind. There 
may be no two of our six or more local constitutions framed on the same model. 
It seems to be meant that these constitutions shall be as varied as the people 
of the different provinces may see fit to make them ; nay, there are even left to 
the people of the different provinces the same large powers for amending them 
afterwards. To be sure there is the grand pow'er of disallowance by the Federal 
Government, which we are told, in one and the same breath, is to be possessed 
by it, but never exercised. 

Hon. Ally. Gen. Carlier— The presumption is, it will be exercised m case of 
unjust or unwise legislation. 

Mr. Dunkin— The hon. gentleman’s presumption reminds me of one, perhaps 
as conclusive, but which Dickens tells us failed to satisfy his Mr. Bumble. That 
henpecked beadle is said to have said, on hearing of the legal presumption that 
a man's wife acts under his control : “ If the law presumes anything of the sort, 
the law’s a fool— a natural fool!” If this permission of disallowance rests on a 
presumption that the legislation of our provinces is going to be unjust or unwise, 
it may be needed; but under that idea, one might have done better either not 
to allow, or else to restrict within narrower limits, such legislation. If the promised 
non-exercise of the power to disallow rests on a presumption that all will be done 
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justly and Avisely in the provincial Icfirislaturcs, tiie legislative power is well given ; 
but then there is no need, on the other hand, for the permission to disallow. 1 
repeat, this system, or no-system, aims at nothing like uniformity between the 
general and local constitutions, or between the local constitutions themselves ; 
and in this respect, it is essentially at variance with the much wiser system 
adopted in the United States. It further allows of no real autonomy ; in fact, the 
only trace of uniformity it can be said to have about it, consists in its disallow- 
ance of all autonomy to the provinces. Now, let me take up those few features 
that undoubtedly are given to us, as characterizing our provincial system. Wide 
as we have seen the latitude is which the provinces may take in framing their 
constitutions, there arc a few matters as to which the system lays down an iron 
rule. There is the appointment of a lieutenant-governor which is to be vested 
in the General Government. It is not said in so many words that he is to be a 
colonist, but I think it may be taken for granted that he will be. It is not very 
likely that we shall get any right honourable gentleman or eminent statesmen 
from* home to come out here for an appointment of that kind; and 1 take for 
granted, therefore, that the General Government will always nominate Mr. 
Somebody or other, of local distinction, to this olllcc of lieutenant-governor. 

Suppose any of our politicians, whether of this province or of any other in 
the Confederacy, say Canada, Newfoundland or Nova Scotia, to be assuming this 
role of lieutenant-governor in any of our provinces. He has this disadvantage 
to begin with ; he has to that moment been passing through that ordeal of abuse 
under which every prominent public man in this countiy must have suffered 
before attaining any distinction whatever. . . . No matter over wiiat colony 
appointed, or from what colony coming, a lieutenant-governor will have hard 
cards to play, and will have very much to put up with from the people over 
whom he is set, on this mere score of his past political exploits, and he will not 
find it easy, either, to get along without exciting a good deal of ill feeling as he 
goes. He has been known as a politician, and will be held to be favourable or 

unfavourable to this or that party in the province he governs. 

• • * • • • 

But how' do we stand here, Mr. Speaker^ as to the attributes of our own pro- 
vincial legislatures and governments, on the one hand, and those of the Federal 
power on the other? Do we follow American example, and give so much to the 
union and the rest to the provinces; or so much to them, and the rest to it? 
Either rule would be plain; but this plan follows neither. It simply gives us a 
sort of special list for each ; making much common to both, and as to much inon*, 
not showing wiiat belongs to either. 1 cannot go now* . . . into detail on this head. 

I can give no more than some few specimens; and I lake first the three subjecis 
of the fisheries, agriculture, and immigration. These three subjects are erpially 
assigned to the General Legislature on the one hand, and the Provincial Legisla- 
ture on the other. It is provided by the 45th resolution, that in all such cases, 
wherever any statutes of the general and local parliaments clash, those of the 
General Parliament shall ovenide those of the local. So that in these matters of 
the fisheries, agriculture and immigration, either the local legislatures must not 
legislate at all, or if they do the General Legislature may at any time undo any- 
thing they may have done. One can easily foresee any amount of clashing 
authority in such cases. Fishery regulation.s of all sorts — boimtics perhaf)s; 
the thousand questions affecting agriculture. Or to lake just one that suggests 
itself as to immigration ; one provinci? w'i.shcs, perhaps, to encourage iinmigratioii 
of a certain kind, say, for instance, from the continent of Europe. It is a legit irnalc 
Avish; but the I’ederal Legislature may, perhaps, in the A'arying .shifts of publi<* 
opinion, adopt a different policy, and reverse all that the province may have done. 
To what end giv'c powers to the local parliaments which may thus be taken away 
at any moment by the Federal Legislature? But, Mr. Speaker, there are a hundred 
other cases as to which 1 could satisfy the Mouse, hud 1 time for doing so, that 
more or less of this confusion arises. Take the subject of marriage and divorce 
for one — a subject on which there is a great deal of local prejudice and feeling, 
and into which even religious convictions largely enter. That matter is giycn 
to the General Le^slature. But on the other hand the larger matter, civil 
rights — of which this of marriage and divorce, from one point of view, forms a 
mere part—is given to the local legislatures. I turn to another matter, hap- 
hazard — the subjects of railway legislation, of railway incoporation, and of rail- 
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way amalgamation. What Legislature has power in these matters under this 
scheme ? I am not sure that there are not here as nice a lot of pretty little questions 
as one would desire to see in a summer's day. 

... We And it stated that “ The seat of Government of the Federated Provinces 
shall be Ottawa, subject to the royal prerogative." It is distinctly laid down 
as a part of our system that the royal prerogative, the right to change the seat 
of the Federal Government at will, is to be maintained. But I venture to say 
that the maintaining of that right is simply inconsistent with the practical 
working out of a federal system. And this is a matter involving a good deal of 
anomaly, as honourable gentlemen will see when they begin to think of it. The 
Governor General or Viceroy, the all but king of this Confederacy, with his all 
but Imperial Government, and all but Imperial Legislature, constituted no matter 
how, resident within the territorial jurisdiction of a subordinate province! The 

police of the Federal capital, not Federal but provincial! That thing won’t do. 

****** 

We have a large class whose national feelings turn towards London, whose 
very heart is there ; another large class whose sympathies centre here at Quebec, 
or in a sentimental way may have some reference to Paris ; another large class 
whose memories are of the Emerald Isle; and yet another whose comparisons 
are rather with Washington; but have we any class of people who are attached, 
or whose feelings are going to be directed with any earnestness, to the city of 
Ottawa, the centre of the new nationality that is to be created? In the times to 
come, when men shall begin to feel strongly on those questions that appeal 
to national preferences, prejudices and passions, all talk of your new nationality 
will sound but strangely. Some other older nationality will then be found to 

hold the lirst place in most people’s hearts. 

****** 

Tuesday, February 28, 1865. 

****** 

In all the provinces the provincial governments will, in a quiet way, want 
money, and the provincial legislators and people will want it yet more; grants 
for roads and bridges, for schools, for charities, for salaries, for contingencies of 
the legislative body — for all manner of ends they will be wanting money, and 
where is it to come from ? Whether the constitution of the Provincial Executive 
savours at all of responsible government or not, be sure it will not be anxious to 
bring itself more under the control of the legislature, or to make itself more 
odious than it can help, and the easiest way for it to get money will be from the 
General Government. I am not sure, either, but that most members of the pro- 
vincial legislatures will like it that way the best. It will not be at all unpopular, 
the getting of money so. Quite the contrary. Gentlemen will go to their con- 
stituents with an easy conscience, telling them: “True, we had not much to do 
in the Provincial Legislature, and you need not ask very closely what else we 
did ; but I tell you what, we got the Federal Government to increase the sub- 
vention to our jirovince by live cents a head, and see what this gives you — S500 
to that road — $1,000 to that charity — so much here, so much there. That we 
have done; and have we not done well?’’ I am afraid in many constituencies the 
answer would be: “Yes, you have done well; go and do it again.’’ I am afraid 
the provincial constituencies, legislatures and executives will all show a most 
calf-like appetite for the milking of this one most magnificent government cow. 

And even this is not all. Not only will you have these comparatively direct 
demands — more or less ingeniously, but always irresistibly — made, but you will 
have demands made in a more indirect form which it will be yet easier to carry, 
from their consequences not being so clearly seen, and which will therefore be 
still worse in their effects. I speak of that tremendous catalogue of outlays 
which may be gone into without the appearance of a grant to any particular 
province — the costly favours which may be done in respect of interprovincial 
ferries, steamship lines between or from the provinces, railways between or 
through the provinces, telegraph lines, agriculture, immigration, quarantine, 
fisheries, and so forth. There will be claims of every description under all these 
heads ; and besides them there will be the long roll of internal improvements of 
all kinds whether for the benefit of one or of more than one of the provinces, r or 
any local work in which it can be at all pretended that it is of general interest, 

Br 
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pressure may be brought to bear upon the General Government and Legislature, 
and whenever one province succeeds in getting any such grant, every other 
province must be dealt with in the same way. Compensation must be made 
all round, and no human intellect can estimate the de^ee of extravagance that 
before long must become simply inevitable. Sir, with our Upper and Lower 
Canada we have had pretty good proof of this. We know that whenever anything 
has had to be done for one section of this province, it has constantly been found 
necessary to do something of the same or of some other kind for the other. If 
either heeded anything very badly, then the ingenuity of the Minister of Finance 
had to be exercised to discover something else of like value to give the other. 
In one word, unless I am more mistaken than I think 1 can be, these local govern- 
ments will be pretty good daughters of the horse-leech, and their cry will be 
found to be pretty often and pretty successfully — “ Give, give, give I ” 

• •***• 

We are going to be called upon to spend money for yet another kindred purpose, 
and a large amount too — and this, as a part of this scheme. Our star of empire 
is to wing its way westwani ; and we are to confederate everything in its track, 
from Newfoundland to Vancouver's Island, this last included. But, between us 
and it, there lies the Hudson Bay territory. So, of course, we must acquire that 
for confederation purposes ; and the plan is, that before we get it we shall have 
to pay for the elephant — thougti, after we get him, we may lind him costly and 
hard lo keep. 

Disguise it how you may, the idea that underlies this plan is this, and nothing 
else — that we are to create here a something — kingdom, viceroyalty or principality 
— something that will soon stand in the same position towards the British Crown 
that Scotland and Ireland stood in before they were legislatively united with 
England; a something having no other tie to the Empire than the one tic of 
fealty lo the British Crown — a tie which in the cases, lirst, of .Scotland, and then 
of Ireland, was found, when the pinch came, to be no tie at all ; which did not 
restrain either Scotland or Ireland from courses so inconsistent with that of 
England as to have made it necessary that their relations should be radically 
changed, and a legislative union formed in place of a merely nominal union. 
Suppose you do create here a kingdom or a principality, bound to the Emf)ire 
by this shadow of a tie, the day of trial cannot be far distant, w hen this common 
fealty w'ill be found of as little use in our case as it w^as in theirs; when, in con- 
sequence, the question will force itself on the Empire and on us, between entire 
separation on the one hand, and a legislative union on the other. But a legislative 
union of British America with the United Kingdom must be, in the opinion of, 
one may say, every body at home and here, a sheer utter impossibility ; and when 
the question shalf come to be whether we are so to be merged in the United 
Kingdom or are to separate entirely from it, the answer can only be — “At 
whatever cost, we separate,” Sir, 1 believe in my conscience that this step now 
proposed is one directly and inevitably tending to that other step; and for that 
reason — even if 1 believed, as I do not, that it bids fair to answer ever so well in 
the other respects — because I am an Englishman and hold to the connection with 
England, I must be against this scheme. 


Tiie real danger is not of war with the United States. It is from what I may 
call their pacific hostility — from trouble to be wrought by them within this 
country — trouble to arise out of refusal of reciprocity — repeal of the bonding 
system — custom-house annoyances — passport annoyances ; from their fomenting 
difTlculties here, and taking advantage of our local jealousies ; from the multiplied 
worries they may cause us by a judicious alternation of bullying and coaxing, 
the thousand incidents which may easily be made to happen if things are not 
going on quite well in this country, and the people and government of the States 
are minded to make us feel the consequences of our not getting on quite so well 
as we might. Whether the union of the States is restored or not, this kind of 
thing can go on. The danger is, that either the whole United States, or those 
portions of the United States which are near us, and which are really stronger 
than we are, and enterprising enough and ambitious enough, and not very 
fond of U.S, and not at all fond of the Mother Country, not at all unwilling to 
strike a blow at her and to make us subservient to their own interests and 
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ambition — the danger is, I say, that the United States, or those portions of the 
United States near us, may avail themselves of every opportunity to perplex us, 
to embroil us in trouble, to make us come within the disturbing influences of 
their strong local attraction. Now, to pretend to tell me that the United States 
or the Northern States, whichever you please, are going to be frightened, from 
a policy of that kind, by our taking upon ourselves great airs, and forming our- 
selves into a grand Confederation, is to tell me that their people are, like the 
Chinese, a people to be frightened by loud noises and ugly grimaces. I do not 
believe they are. 


CLXXII 

WESTMINSTER PALACE HOTEL (LONDON) RESOLUTIONS ON 
FEDERATION, DECEMBER 4, 1866 

[Trans. : Pope, op. ciL] 

1. The best interests and present and future prosperity of British North 
America will be promoted by a Federal Union under the Crown of Great Britain, 
provided such Union can be effected on principles just to the several Provinces. 

2. In the Confederation of the British North American Provinces the system 
of Government best adapted under existing circumstances to protect the diversi- 
fied interests of tlie several Provinces and secure efficiency, harmony, and per- 
manency in the working of the Union is a General Government charged with 
matters of common interest to the whole country and Local Governments for 
each of the Canadas, and for the Provinces of Nova Scotia and New Brunswick, 
charged with the control of local matters in their respective sections, provision 
being made for the admission into the Confederation on equitable terms of New- 
foundland, Prince Edward Island, the North west Territory, and British 
Columbia. 

3. In framing a Constitution for the General Government the Conference, 
with a view to the perpetuation of the connexion with the mother country, and 
the promotion of the best interests of the people of these Provinces, desire to 
follow the model of the British Constitution, so far as circumstances will permit. 

4. The executive Authority or Government shall be vested in the Sovereign 
of the United Kingdom of Great Britain and Ireland, and be administered ac- 
cording to the well-understood principles of the British Constitution, by the 
Sovereign personally, or by the representative of the Sovereign duly authorized. 

5. The Sovereign shall be Commander-in-Chief of the Land and Naval Militia 
Forces. 

6. There shall be a General Legislature or Parliament for the Confederation, 
composed of the Sovereign, a Legislative Council, and a House of Commons. 

7. For the purpose of forming the Legislative Council the Confederation shall 
l>e considered as consisting of three divisions: — 1st, Upper Canada; 2nd, Lower 
Canada ; and 3rd, Nova Scotia and New Brunswick; each division with an equal 
representation in the Legislative Council. 

8. Upper Canada shall be represented in the Legislative Council by 24 mem- 
bers ; Lower Canada by 24 members ; and the Maritime Provinces by 24 members, 
of which Nova Scotia shall have 12 and New Brunswick 12 members. 

9. The Colony of Prince Edward Island when admitted into the Confederation 
shall be entitled to a representation of four members in the Legislative Council. 
But in such case the members allotted to Nova Scotia and New Brunswick shall 
be diminished to 10 each, such diminution to take place in each Province as 
vacancies occur. 

10. The Colony of Newfoundland when admitted into the Confederation shall 
be entitled to a representation in the Legislative Council of four members. 

11. The North-west Territory and British Columbia shall be admitted into 
the Union on such terms and conditions as the Parliament of the Confederation 
shall deem equitable, and as shall receive the assent of the Sovereign, and in 
case of the Province of British Columbia as shall be agreed to by the Legislature 
of such Province. 

12. The members of the Legislative Council shall be appointed by the Crown 
under the Great Seal of the General Government from among residents of the 
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Province for whicli they are severally appointed, and shall hold olllce during 
life. If any legislative Councillor shall for two consecutive sessions of Parliament 
fail to give his attendance in the said Council, his seat shall thereby become 
vacant. 

13. The members of the Legislative Council shall be British subjects by birth 
or naturalization, of the full age of 30 years, shall each possess in the Province 
for which they are appointed a continuous real property qualiUcation of 4,000 
dollars over and above all incumbrances, and shall be and continue worth that 
sum (fv'cr and above their debts, and liabilities, and shall possess a continuous 
residence in the Province for w'hich they are appointed, except in the case of 
persons holding positions which require their attendance at the seat of Govern- 
ment pending their tenure of olllce. 

14. If any question shall arise as to the qualification of a legislative councillor, 
the same shall be determined by the Legislative Council. 

15. The members of the Legislative Council for the Confederation shall in tiie 
first instance be appointed upon the nomination of the Executive Governments 
of Canada, Nova Scotia and New Brunswick respectively, and the number allotted 
to each Province shall be nominated from the Legislative Councils of the different 
Provinces, due regard being had to the fair representation of both political parties ; 
but in case any member of the Local Council, so nominated, shall decline to 
accept, it shaH be competent for the Executive Government in any Province 
to nominate in his place a person who is not a member of the Local Council. 

10. The Speaker of the Legislative Council (unless otheiwise |»rovided by 
Parliament) shall be appointed by the Crown from among the members of the 
Legislative Council, and shall hold oflice during pleasure, and shall only bcj 
entitled to a casting vote on an equality of votes. 

17. Each of the twenty-four Legislative Councillors representing Lower 
Canada in the Legislative Council of the General Legislature shall be appointed 
to represent one of the twenty-four electoral divisions mentioned in Schedule A 
of Chapter 1, of the Consolidated Statutes of Canada, and such councillor shall 
reside or possess his qiialitication in the division he is appointe<l to re|>resent. 

18. The basis of representation in the House of Commons shall be population, 
as determined by the official census every ten years, and the number of members, 
at first, shall be 181, distributed as follows: 


Upper Canada 

. 82 

Lower Canada 

. 65 

Nova .Scotia 

. HI 

New' Brunsw'ick 

. 15 


HI. Until the first general election after the olficial census of 1871 has lnM*n 
made up there shall be no cliange in the number of representatives from the 
several sections. 

20. Immediately after the completion of the census of 1871, and inunediately 
after every decennial census thereafter, the representation from each Province 
in the House of Commons shall be n?-adjusted on the basis of population, such 
re-adjustment to take elTect upon the tennination of tin* lln?n existing Parliament. 

21. For the purpose of such re-adjustments, Lower Canada shall always be 
assigned 65 members, and each of the other ITovinces shall, at each re-adjust- 
ment, receive for the ten years then next succeeding the number of members to 
which it will be entitled on the same ratio of representation to jiopulation as 
Lower Canada will enjoy according to the census then last taken by having 65 
members. 

22. No reduction shall be made in the number of members returned by any 
Province unless its population shall have decreased relatively to the population 
of the whole Union to the extent of 5 per centum. 

23. In computing at each decennial period the number of members to which 
each Province is entitled, no fractional parts shall be considered, unless when 
exceeding one-half the number entitling to a member, in which case a member 
shall be given for each such fractional part. 

24. The number of members may at any time be increased by the General 
Parliament, regard being had to the proportionate rights then existing. 

25. Until provisions are made by the General Parliament, all the laws which 
at the date of the proclamation constituting the Union are in force in the Pro- 
vinces respectively, relating to the qualification and disqualification of any person 
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to be elected, or to sit or vote as a member of the Assembly in the said Provinces 
respectively, and relating to the qualification or disqualification of voters, and 
to the oaths to be taken by voters, and to returning officers and their powers 
and duties, and relating to the proceedings at elections and to the period during 
which such elections may be continued, and relating to the trial of controverted 
elections and the proceedings incident thereto, and relating to the vacating 
of seats of members and to the issuing and execution of new writs in case of any 
seat being vacated otherwise than by a dissolution, shall respectively apply to 
elections of members to serve in the House of Commons, for places situate in 
those Provinces respectively. 

26. Every House of Commons shall continue for five years from the day of 
the return of the writs choosing the same, and no longer ; subject, nevertheless, 
to be sooner prorogued or dissolved by the Governor General. 

27. There shall be a session of the General Parliament once at least in every 
year, so that a period of twelve calendar months shall not intervene between 
the last sitting of the General Parliament in one session and the first sitting thereof 
in the next session. 

28. The General Parliament shall have power to make laws for the peace, 
welfare, and good government of the Confederation (saving the sovereignty of 
England), and especially laws respecting the following subjects: — 

1. The public debt and property. 

2. The regulation of trade and commerce. 

.3. The raising of money by all or any mode or system of taxation. 

4. The borrowing of money on the public credit. 

5. Postal service. 

6. Lines of steam or other ships, railways, canals, and other works connecting 
any two or more of the Provinces together, or extending beyond the limits 
of any Province. 

7. Lines of steamships between the Confederated Provinces and other 
countries. 

8. Telegraphic communication and the incorporation of telegraph com- 
panies. 

1). All such works as shall, although lying wholly within any Province, be 
specially declared by the Acts authorizing them to be for the general 
advantage. 

10. The census and statistics. 

11. Militia, military and navJil service, and defence. 

12. Beacons, buoys, lighthouses, and Sable Island. 

13. Navigation and shipping. 

14. Quarantine. 

15. Sea coast and inland fisheries. 

IG. Perries between any Province and a foreign country, or between any two 
Provinces. 

17. Currency and coinage. 

18. Banking, incorporation of banks, and the issue of paper money. 

19. Savings banks. 

20. Weights and measures. 

21. Bills of exchange and promissory notes. 

22. Interest. 

23. Legal tender. 

24. Bankruptcy and insolvency. 

25. Patents of invention and discovery. 

26. Copyrights. 

27. Indians, and lands reserved for the Indians. 

28. Naturalization and aliens. 

29. Marriage and divorce. . . i » • 

30. The criminal law, e.xcept the constitution of Courts of Criminal Juris- 
diction, but including the procedure in criminal matters. ^ 

31. The establishment, maintenance and management of penitentiaries. 

32. Rendering uniform all or any of the laws relative to property and civil 
rights in Upper Canada, Nova Scotia, and New Brunswick, and rendenng 
uniform the procedure of all or any of the Courts in these provinces ; but 
any statute for this purpose shall have no force or authority in any Province 
until sanctioned by the Legislature thereof ; and the power of repealing, 
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amending, or altering such laws shall henceforward remain with the 
General Parliament only. 

33. The establishment of a General Court of Appeal for the Confederation. 

34. Immigration. 

35. Agriculture. 

36. And generally respecting all metters of a general character not specially . 
and exclusively reser\^ed for the Local Legislatures. 

29. The General Government and Parliament shall have all powers necessary 
or proper for performing the obligations of the Confederation as part of the 
British Empire, to Foreign countries, arising under treaties between Great 
Britain and such countries. 

30. The powers and privileges of the House of Commons of the United King- 
dom of Great Britain and Ireland shall be held to appertain to the House of 
Commons of the Confederation, and the powers, and privileges appertaining to 
the House of Lords in its legislative capacity shall be held to appertain to tlie 
Legislative Council. 

31. The General Parliament may from time to time establish additional courts, 
and the General Government may appoint judges and oflicers thereof, when the 
same shall appear necessary, or for the public advantage, in order to the due 
execution of the laws of such Parliament. 

32. All courts, judges and olhcers of the several Provinces shall aid, assist, and 
obey the General Government in the exercise of its rights and powers, and for 
such purposes shall be held to be courts, judges, and oflicers of the General 
Government. 

33. The General Government shall appoint and pay the salaries of the judges 
of the superior and district and county courts in each Province, and Parliament 
shall lix their salaries. 

34. Until the consolidation of the laws of Upper Canada, Nova Scotia, and 
New Brunswick, the judges (d these Provinces appointed by the General Go\'ern- 
ment shall be selected from their respective bars. 

35. The judges of the courts of Lower Canada shall be selected from the bar 
of Lower Canada. 

30. The judges of the Court of Admiralty shall be |>aid by the General Govern- 
ment. 

37. The judges of the .Superior Courts shall hold their ofUces during gooti 
behaviour, and shall be removable on the address of both Houses of Parliament. 

38. For each of the Provinces there shah lie an <‘xecutive oflicer styled the 
Governor, who shall be appointed by the Governor-General in Council, under tlie 
Great Seal of the Confederation, during pleasure ; such |)leasure not b) be exorcisc»l 
before the expiration of the first five years except for cause, such cause to l)c 
communicated in writing to the Governor immediately after the exercise of the 
pleasure as aforesaid, and also by mes.sage to both Houses of Parliament within 
the first week of the first session afterwards; but the appointment of the first 
Governors shall be provisional and they shall hold ollice strictly during pleasure. 

39. The Governor of each Province shall be paid by the General Government. 

40. The Local Government and Legislature of each Province shall be con- 
structed in such manner as the Legislature of each such Province shall provide. 

41. The Local Legislature .shall have power to make laws respecting the follow- 
ing subjects: — 

1. The altering or amending their constitution from time to time. 

2. Direct taxation, and in the (Mise of New Brunswick the right of levying 
timber dues by the mode and to the extent now established by law, pn>- 
vided such timber be not the produce of the other Provinces. 

3. Borrowing money on the credit of the Province. 

4. The establishment and tenure of local offices, and the appointment and 
payment of local officers. 

5. Agriculture. 

6. Immigration. 

7. Education, saving the rights and privileges which the Protestant or 
Catholic minority in any Province may have by law as to denominational 
schools at the time when the Union goes into operation. And in any 
Province where a system of separate or dissentient schools by law obtains, 
or where the Local Legislation may hereafter adopt a system of separate 
or dissentient schools, an appeal shall lie to the Governor-General in Council 
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of the General Government from the acts and decisions of the local 
authorities, which may affect the rights or privileges of the Protestant or 
Catholic minority in the matter of education; and the General Parliament 
shall have power in the last resort to legislate on the subject. 

8. The sale and management of public lands, excepting lands belonging to 
the General Government. 

9. The establishment, maintenance, and management of public and reforma- 
tory prisons. 

10. The establishment, maintenance and management of hospitals, asylums, 
charities, and eleemosynary institutions, except marine hospitals. 

11. Municipal institutions. 

12. Shop, saloon, tavern, auctioneer, and other licenses for local revenue. 

13. Local works. 

14. The incorporation of private or local companies, except such as relate to 
matters assigned to the General Parliament. 

15. Property and civil rights (including the solemnization of marriage), except- 
ing portions thereof assigned to the General Parliament. 

16. Inflicting punishment by fine, penalties, imprisonment, or otherwise, for the 
breach of laws passed in relation to any subject within their jurisdiction. 

17. The administration of justice, including the constitution, maintenance, 
and organization of the courts, both of civil and criminal jurisdiction, 
including also the procedure in civil matters. 

18. And generally all matters of a private or local nature not assigned to the 
General Parliament. 

42. All the powers, privileges, and duties conferred and imposed upon Catholic 
separate schools and school trustees in Upper Canada shall be extended to the 
Protestant and Catholic dissentient schools in Lower Canada. 

43. The power of respiting, reprieving, and pardoning prisoners convicted of 
crimes, and of commuting and remitting of sentences, in whole or in part, which 
belongs of right to the Crown, shall, except in capital cases, be administered by 
the Governor of each Province in Council, subject to any instructions he may 
from lime to time receive from the General Government, and subject to any 
provisions that may be made in this behalf by the General Parliament. 

44. In regard to all subjects over which jurisdiction belongs to both the General 
and Local Legislatures, the laws of the General Parliament shall control and 
supersede those made by the Local Legislature, and the latter shall be void so 
far as they are repugnant to or inconsistent with the former. 

45. Doth the English and French languages may be employed in the General 
Parliament, and in its proceedings, and in the Local Legislature of Lower Canada, 
and also in the Federal Courts, and in the courts of Lower Canada. 

46. No lands or property belonging to the General or Local Governments shall 
be liable to taxation. 

47. All bills for appropriating any part of the public revenue, or for imposing 
any tax or impost, shall originate in the House of Commons or House of Assembly 
as the case may be. 

48. The House of Commons or House of Assembly shall not originate or pass 
any vote, resolution, address, or bill for the appropriation of any part of the 
public revenue, or of any tax or impost to any purpose, not first recommended 
by mes.sage of the Governor-General or the Governor, as the case may be, during 
the session in which such vote, resolution, address, or Bill is passed. 

49. Any Bill of the General Parliament may be reserved in the usual inanner 
for Her Majesty’s assent, and any Bill of the Local Legislatures may, in like 
manner, be reser\'ed for the consideration of the Governor-General. 

50. Any Bill passed by the General Parliament shall be subject to disallowance 

by Her Majesty within two years, as in the case of Bills passed by the Legislatures 
of the said Provinces hitherto; and in like manner any Bill passed by a Local 
Legislature shall be subject to disallowance by the Governor-General within one 
year after the passing thereof. * 

51. The seat of Government of the Confederation shall be Ottawa, subject to 

the Royal Prerogative. * 

52. Subject to any future action of the respective Local Governments, the seat 
of the Local Governments in Upper Canada shall be Toronto; of Lower Canada 
Quebec; and the seats of the Local Governments in the other Provinces shall be 
as at present. 
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53. All stocks, cash, bankers* balances, and securities for money belonging to 
each Province at the time of the Union, except as hereinafter mentioned, shall 
belong to the General Government. 

54. The following public works and property of each Province shall belong to 
the General Government, to wit: — 

1. Canals. 

2. Public harbours. 

3. Lighthouses and piers, and Sable Island. 

4. Steam-boats, dredges, and public vessels. 

5. Rivers and lake improvements. 

6. Railways and railway stocks, mortgages, and other debts due by railway 
companies. 

7. Military roads. 

8. Custom-houses, Post offices, and all other public buildings, except such as 
may be set aside by the General Government for the use of the Local 
Legislatures and Governments. 

9. Property transferred by the Imperial Government and known as ordnance 
property. 

10. Armouries, drill-sheds, military clothing, and munitions of war, and lands 
set apart for general public purposes. 

55. All lands, mines, minerals, and royalties vested in Her Majesty in the 
Provinces of Upper Canada, Lower Canada, Nova Scotia, and New Brunswick, 
for the use of such Provinces, shall belong to the Local Government of the 
territory in which the same are so situate, subject to any trusts that may exist 
in respect to any of such lands, or to any interest of other persons in respect of 
the same. 

56. All sums due from purchasers or lessees of such lands, mines, or minerals 
at the time of the Union shall also belong to the Local Government. 

57. All assets connected with such portions of the public debt of any Province 
as are assumed by the Local Governments shall also belong to those Govern- 
ments respectively. 

58. The several Provinces shall retain all other public property therein, subject 
to the right of the General Government to assume any lands or public properly 
required for fortifications or the defence of the country. 

59. The General Government shall assume the debts and liabilities of each 
Province. 

60. The debt of Canada, not specially assumed by Upper and Lower Canada 
respectively shall not exceed at the time of the Union 62, .500, 000 dollars. Nova 
Scotia shall enter the Union with a debt not exceeding 8,000,000 dollars, and New 
Brunswick with a debt not exceeding 7,000,000 dollars. But this stipulation is 
in no respect intended to limit the powers given to the respective Governments 
of those Provinces by legislative authority, but only to determine the maximum 
amount of charge to be assumed by the General Government. 

61. In case Nova .Scotia or New Brunswick should not have contracted debts 
at the date of Union equal to the amount with which they are respectively 
entitled to enter the Confederation, they shall receive by half-yearly payment, iii 
advance from the General Government, the interest at .5 per cent on the differenct* 
between the actual amount of their respective debts and such stipulated amounts. 

62. In consideration of the transfer to the General Parliament of the powers 
of taxation, the following sums shall be paid by the General Government to each 
Province for the support of their Local Governments and Legislatures: — 


Upper Canada 

, 

, 

, 

. $80,000 

Lower Canada 

, 

, 

, 

. 70,000 

Nova Scotia . 


, 


. 60,000 

New Brunswick 

• 

• 

• 

. 50,000 

$260,000 


And an annual grant in aid of each Province shall be made equal to 80 cents per 
head of the population, as established by the census of 1861 ; and in the case of 
Nova Scotia and New Brunswick by each subsequent decennial census, until 
the population of each of those Provinces shall amount to 4(X),000 souls, at which 
rate it shall thereafter remain. Such aid shall be in full settlement of oil future 
demands upon the General Government for local purfioses, and shall be paid 
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half-yearly in advance to each Province; but the General Government shall 
deduct from such subsidy all sums paid as interest on the public debt of any 
Province in excess of the amount provided under the 60th resolution. 

63. The position of New Brunswick being such as to entail large immediate 
charges upon her local revenues, it is agreed that for the period of ten years from 
the time when the Union takes effect an additional allowance of 63,000 dollars 
per annum shall be made to that Province ; but that so long as the liability of 
that Province remains under 7,000,000 dollars, a deduction equal to the interest 
on such deflciency shall be made from the 63,000 dollars. 

64. All engagements that may before the Union be entered into with the 
Imperial Government for the defence of the country shall be assumed by the 
General Government. 

65. The construction of the Intercolonial Railway being essential to the con- 
solidation of the Union of British North America, and to the assent of the Mari- 
time Provinces thereto, it is agreed that provision be made for its immediate 
construction by the General Government, and that the Imperial guarantee for 
£3,000,000 sterling pledged for this work be applied thereto, so soon as the 
necessary authority has been obtained from the Imperial Parliament. 

66. The communications with the North-western Territory, and the improve- 
ments required for the development of the trade of the great west with the sea- 
board, are regarded by this Conference as subjects of the highest importance to 
the Confederation, and shall be prosecuted at the earliest possible period that the 
state of the finances will permit. 

67. The sanction of the Imperial Parliament shall be sought for the Union of 
the Provinces on the principles adopted by this Conference. 

68. That Her Majesty the Queen be solicited to determine the rank and name 
of the Confederation. 

69. That a copy of these resolutions, signed by the Chairman and Secretary 
of the Conference, be transmitted to the Right Honourable the Secretaiy^ of 
State for the Colonies. 


CLXXIII 

THE BRITISH NORTH AMERICA ACT, 1867 
(30 & 31 Victoria, c. 3.) 

An Acl for Ihe Union of Canada, Nova Scotia, and New Brunswick, and the Govern- 
menl thereof; and for purposes connected therewith. 

(29th March, 1867.) 

Whereas the Provinces of Canada, Nova Scotia, and New Brunswick have 
expressed their desire to be federally united into one Dominion under the Crown 
of the United Kingdom of Great Britain and Ireland, with a Constitution similar 
in principle to that of the United Kingdom: ^ 

And whereas such a Union would conduce to the welfare of the Provinces and 
promote the interests of the British Empire: 

And whereas on the establishment of the Union by authority of Parliament, 
it is expedient not only that the Constitution of the Legislative Authority in 
the Dominion be provided for, but also that the nature of the Executive Govern- 
ment therein be iJeclarcd; 

And whereas it is expedient that provision be made for the eventual admission 
into the Union of other parts of British North America: 

Be it therefore enacted and declared by the Queen’s Most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and Temporal, and 
Commons in this present Parliament assembled, and by the authority of the 
same as follows: 

1. Preliminary. 

1. This Act may be cited as The British North America Act, 1867. 

2. The provisions of this Act referring to Her Majesty the Queen extend also 
to the hell’s and successors of Her Majesty, Kings and Queens of the United 
Kingdom of Great Britain and Ireland. 

* ‘A single line imported in the srstem, that mighty and complex sad somewhat indeUnite aggregate 
called the British constitution.' Edward Blake, in Tlie OrUario Lands Case. 


Short tiUe. 
FrovisiouB re- 
fenriug to the 
Queen. 
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II. Union. 

Dedaniion of 3* I** lawful for the Queen, by and with the advice of Her Majesty’s 

Union. Most Honourable Privy Council, to delcare by Proclamation that on and after 
a day therein appointed, not being more than six months after the passing of 
this Act, the Provinces of Canada, Nova Scotia and New Brunswick shall form 
and be one Dominion under the name of Canada ; and on and after tiiat day 
those three Provinces shall form and be one Dominion under that name accord- 
ingly.i 

Gommenoement 4. The subsequent provisions of this Act shall, unless it is otherwise expressed 
of sabB^aent or implied, commence and have effect on and after the Union, that is to say 
piovMoM and after the day appointed for the Union taking effect in the Queen’s Procla- 
mation ; and in the same provisions, unless it is otherwise espressed or implied, 
the name Canada shall be taken to mean Canada as constituted under this Act. 

Four ProTinceB. 5. Canada shall be divided into four Provinces, named Ontario, Quebec, Nova 
Scotia and New Brunswick. 

Provinces of 6. The parts of the Province of Canada (as it exists at the passing of this Act) 
Ontario and which formerly constituted respectively the Provinces of Upper Canada and 
Quebec; Lower Canada, shall be deemed to be severed, and shall form two separate 
Provinces. The part which formerly constituted the Province of Upper Canada 
shall constitute the Province of Ontario ; and the part which formerly constituted 
the Province of Lower Canada shall constitute the Province of Quebec. 

Nova Scotia 7. The Provinces of Nova Scotia and New Brunswick shall have the same limits 
and New as at the passing of this Act. 

Brunswick, g jjj general census of the population of Canada, which is hereby required 
^nsuB taken in the year One thousand eight hundred and seventy-one, and in 
census. thereafter, the respective populations of the four Provinces 

shall be distinguished. 


III. Executive Power. 

Executive Executive Government and authority of and over Canada is hereliy 

power in the declared to continue and be vested in the Queen. 

Queen, jq -pjig Provisions of this Act referring to the Governor-General extend and 
to Governor-General for the time being of Canada, or other the Chief 

GotSuo^ Executive Ofllcer or Administrator, for tlie time being carrying on the Govern- 
Generai. ment of Canada, on behalf and in the name of the Queen, by whatever title he 
is designated. 

Constitution of IE There shall be a Council to aid and advise in the Government of Canada, 
Privy Council to be styled the Queen’s Privy Council for Canada ; and the persons who are to 
for Canada, be Members of that Council shall be, from time to time, chosen and summoned 
by the Governor-General and sworn in as Privy Councillors, and Members thereof 
may be, from time to time, removed by the Governor-General. 

AUpowen 12. All Powers, Authorities, and Functions which under any Act of the 
under Acta to Parliament of Great Britain, or of the Parliament of tlie United Kingdom (d 
bvGwre^ Great Britain and Ireland, or of the Legislature of Upper Canada, Lower Canada, 
General with Canada, Nova Scotia, or New Brunswick, are at the Union vested in or exercisable 
advice of Privy by the respective Governors or Lieutenant-Governors of those Provinces, with the 
CouncU or alone, or with the advice and consent, of the respective Executive Councils 

thereof, or in conjunction with those Councils, or with any number of Members 
thereof, or by those Governors or Lieutenant-Governors individually, shall, as 
far as the same continue in existence and capable of being exercised after the 
Union in relation to the Government of Canada, be vested in and exercisable 
by the Governor-General with the advice, or with the advice and consent of, 
or in conjunction with the Queen’s Privy Council for Canada, or any Members 
thereof, or by the Governor-General individually, as the case requires, subject 
nevertheless (except with respect to such as exist under Acts of the Parliament 
of Great Britain or of the Parliament of the United Kingdom of Great Britain 
and Ireland) to be abolished or altered by the Parliament of Canada. 

ProviaioDs 13. The provisions of this Act referring to the Governor-General in Council 
Jarring to shall be construed as referring to the Governor-General acting by and with the 
advice of the Queen’s Privy Council for Canada. 

^*”*°**’ * The federal constitotioo came into force July 1, 1867. 
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14. It shall be lawful for the Queen, if Her Majesty thinks fit, to authorize Power of Her 
the Governor-General from time to time to appoint any person or any persons ^ 
Jointly or severally to be his deputy or deputies within any part or parts of 
Canada, and in that capacity to exercise, during the pleasure of the Governor- General to 
General such of the powers, authorities, and functions of the Governor-General 

as the Governor-General deems it necessary or expedient to assign to him or 
them, subject to any limitations or directions expressed or given by the Queen ; 
but the appointment of such a deputy or deputies shall not affect the exercise 
by the Governor-General himself of any power, authority or function. 

15. The Command-in-Chief of the Land and Naval Militia, and of all Naval csomm^of 
and Military Forces, of and in Canada, is hereby declared to continue and be 

vested in the Queen. 

16. Until the Queen otherwise directs the Seat of Government of Canada shall Seat of Govern- 
be Ottawa. 


IV. Legislative Power. 

Oonstitution 

17. There shall be one Parliament for Canada, consisting of the Queen, an of Parliament of 

Upper House, styled the Senate, and the House of Commons. Canada. 

18. The privileges, immunities, and powers to be held, enjoyed, and exercised etc., 

by the Senate and by the House of Commons and by the Members thereof “ 
respectively, shall be such as are from time to time defined by Act of the Parlia- 
ment of Canada, but so that the same shaU never exceed those at the passing 

of this Act held, enjoyed, and exercised by the Commons House of Parliament 
of the United Kingdom of Great Britain and Ireland and by the Members 
thereof.^ 

19. The Parliament of Canada shall be called together not later than six 
months after the Union.* 

20. There shall be a session of the Parliament of Canada once at least in every 

year, so that twelve months shall not intervene between the last sitting of the canadS**^ 
Parliament in one Session and its first sitting in the next Session. 


The Senate.* „ ^ , 

Number of 

21. The Senate shall, subject to the provisions of this Act, consist of seventy- iseuatoiB. 

two Members, who shall be styled Senators. Bepnsentation 

22. In relation to the constitution of the Senate, Canada shall be deemed to of Provinces in 

consist of three divisions: — Senate. 

(1) Ontario; 

(2) Quebec; 

(3) The Maritime Provinces ; Nova Scotia and New Brunswick ; which three 
divisions shall (subject to the provisions of this Act) be equally represented in 
the Senate as follows:— Ontario by Twenty-four Senators, Quebec by Twenty- 
four Senators, and the Maritime Provinces by Twenty-four Senators, Twelve 
thereof representing Nova Scotia, and Twelve thereof representing New 
Brunswick. 

In the case of Quebec, each of the twenty-four Senators representing that 
Province shall be appointed for one of the twenty-four Electoral Divisions of 
Lower Canada specified in Schedule A to Chapter I of the Consolidated 
Statutes of Canada. 

23. The qualifications of a Senator shall be as follows:— Store. ” 

(1 ) He shall be of the full age of thirty years ; 

(2) He shall be either a natural-born subject of the Queen, or a subject of 
the Queen naturalized by an Act of the Parliament of Great Britain, or of the 
Parliament of the United Kingdom of Great Britain and Ireland, or of the 
Legislature of one of the Provinces of Upper Canada, Lower Canada, Canada, 

Nova Scotia, or New Brunswick before the Union, or of the Parliament of 
Canada after the Union: 

(3) He shall be legally or equitably seised as of freehold for his own use and 
benefit of lands or tenements held in free and common soccage, or seised or 
possessed for his own use and benefit of lands or tenements held m franc-alleu 
or in roture, within the Province for which he is appointed, of the value of four 


* For an act amanding ♦■bfa soction, see No. OLXZX and note. 

* The fint doudnlon parliament met Novwiber 7, 1867. 

* See No. CXOV for the preeent arrangement. 
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thousand dollars, over and above all rents, dues, debts, charges, mortgaires 
and incumbrances due, or payable out of or charged on or affecting the same* 

(4) His real and personal property shall be together worth four thousand 
dollars over and above his debts and liabilities: 

(5) He shall be resident in the Province for which he is appointed: 

(6) In the case of Quebec he shall have his real property qualillcation in the 
Electoral Division for which he is appointed or shall be resident in that division. 

Summons of 24. The Govemor-General shall from time to time, in the Queen’s name by 
Instrument under the Great Seal of Canada, summon qualified persons to' the 
Senate; and, subject to the provisions of this Act, every person so summoned 
shall become and be a member of the Senate and a Senator. 

Summons of 25. Such pei'sons shall be first summoned to the Senate as the Queen by 
firet body of Warrant under Her Majesty’s Royal Sign Manual thinks lit to approve, and their 
names shall be inserted in the Queen’s JVoclamation of Union, 

Addition of 26. If at any time, on the recommendation of the Govemor-General, the 
ceS thinks fit to direct that three or six Members be added to t/ie Senate, the 

Governor-General may by summons to three or six qualified persons (as the case 
may be) representing equally the three divisions of Canada, add to the Senate 
accordingly.^ 

Heduction of 27. In case of such addition being at any time made, the Governor-General 
Senate to nor- shall not summon any person to the Senate, except on a further like direction by 
mal number. on the like recommendation, until each of the three divisions of Canada 

is represented by twenty-four Senators and no more. 

Number of 28. The number of Senators shall not at any time exceed seventy-eight. 

SenatoiB. 29. A Senator shall, subject to the provisions of this Act, hold his place in the 
Tenure of place. Senate for life. 

Reai^Uon of 30. A Senator may by writing under his hand, addressed to the Governor- 
place in Senate. General, resign his place in the Senate, and thereupon the same sliall be vacant. 
Disqualification 31 . The place of a Senator shall become vacant in any of the following cases : — 
ofSenatotB. (1) If for two consecutive Sessions of the Parliament he fails to give his 
attendance in the Senate ; 

(2) If he takes an oath or makes a declaration or acknowledgment of allegi- 
ance, obedience, or adherence to a Foreign Power, or does an act whcn'by he 
becomes a subject or citizen, or entitled to the rights or privileges of a subject 
or citizen of a Foreign Power ; 

(3) If he is adjudged bankrupt or insolvent, or applies for the benefit of 
any law relating to insolvent debtors, or becomes a public defaulter; 

(4) If he is attainted of treason or convicted of felony or of any infamous crime ; 

(5) If he ceases to be qualified in respect of property or residence ; provided 
that a Senator shall not be deemed to have ceased to be qualified in respect 
of residence by reason only of his residing at tha Seat of the Government of 
Canada, while holding an office under that Government requiring his pre.sence 
there. 

Summons on 32. When a vacancy happens in the Senate by resignation, death, or otherwise, 
Governor-General shall by summons to a fit and qualified person fill the 
’ vacancy. 

As to qualifies- 33. 1 f any question ari.ses re.specting the qualification of a Senator or a vacancy 
tions, etc. Senate, the same shall be heard and determined by the Senate. 

Appointment 34. The Governor-General may from time to time, by Instrument under the 
of Speaker. Great Seal of Canada, appoint a Senator to be Speaker of the Senate, and may 
remove him and appoint another in his stead. 

Quoramof 35. Until the Parliament of Canada otherwise provides, the presence of at 
least fifteen Senators, including the Speaker, shall be necessary to constitute a 
meeting of the Senate for the exercise of its powers. 

Voting in 36. Questions arising in the Senate shall be decided by a majority of voices, 
and the Speaker shall in all cases have a vole, and when the voices are equal 
the decision shall be deemed to be in the negative. 

* This B ction is due to a suggestion made by the British government that a means ought to bo 
provided in case of deadlock between the senate and the house of commons. In 1873 the govemor- 
generel fulfilled the requirements of the section, and the colonial office replied by a refusal, stating, 
that the crown would not act except when it had been made apparent tliat a difference hM arisen 
between the two bouses of so serious and permanmit a character that the government could not be 
carried on without the crown’s intervention, and when it could be shown tlmt the limited creation of 
senators allowed by the act would apply an adequate remedy. (Canadian Sessional Papers^ 1877, 
No. 68.) 
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The House of Commons. 

37. The House of Commons shall, subject to the provisions of this Act, consist CoioUtatioD of 
of one hundred and eighty-one Members, of whom eighty-two shall be elected 
for Ontario, sixty-flve for Quebec, nineteen for Nova Scotia, and fifteen for New ^^®™***®** 
Brunswick.^ 


38. The Governor-General shall from time to time, in the Queen’s name, by SnnmKmiiigof 
Instrument under the Great Seal of Canada, summon and call together the House ^ 
of Commons. 


39. A Senator shall not be capable of being elected or of sitting or voting as Senaton not to 

a Member of the House of Commons. House of 

40. Until the Parliament of Canada otherwise provides, Ontario, Quebec, 

Nova Scotia, and New Brunswick shall, for the purposes of the Election of the 

Members to serve in the House of Commons, be divided into Electoral Districts Four ProyinoeB. 
as follows:— 


1. Ontario. 


Ontario shall be divided into the Counties, Ridings of Counties, Cities, parts 
of Cities, and Towns enumerated in the First Schedule to this Act, each whereof 
shall be an Electoral District, each such District as numbered in that Schedule 
being entitled to return one Member. 


2. Quebec. 

Quebec shall be divided into sixty-five Electoral Districts, composed of the 
sixty-five Electoral Divisions into which Lower Canada is at the passing of this 
Act divided under Chapter two of the Consolidated Statutes of Canada, Chapter 
seventy-live of the Consolidated Statutes for Lower Canada, and the Act of the 
Province of Canada of the twenty-third year of the Queen, Chapter one, or any 
other Act amending the same in force at the Union, so that each such Electoral 
Division shall bo for the purposes of this Act an Electoral District entitled to 
return one Member. 

3. Nova Scotia. 

Each of the eighteen Counties of Nova Scotia shall be an Electoral District. 
The County of Halifax shall be entitled to return two members, and each of the 
other Counties one Member. 


4. New Brunswick. 

Each of the fourteen Counties into which New Brunswick is divided, including 
the City and County of St. John, shall be an Electoral District. The City of 
St. John shall also be a separate Electoral District. Each of those fifteen Electoral 
Districts shall be entitled to return one Member. 

41. Until the Parliament of Canada otherwise provides all laws in force in the Continuance 
several Provinces of the Union, relative to the following matters or any of them, of ^ting 
namely;— the qualifications and disqualifications of persons to be elected or to ^upS^liMTent 
sit or vote us Members of the House of Assembly or Legislative Assembly in the of Canada other- 
several Provinces, the Voters at Elections of such Members; the oaths to be wise provides, 
taken by Voters ; the Returning Officers, their powers and duties, the proceedings 

at Elections ; the periods during which Elections may be continued, the trial of 
controverted Elections and proceedings incident thereto, the vacating of seats 
of Members, and the execution of new Writs in cases of seats vacated otherwise 
than by dissolution, — shall respectively apply to Elections of Members to serve 
in the House of Commons for the same several Provinces. Provided that until 
the Parliament of Canada otherwise provides, at any Election for a Member 
of the House of Commons for the District of Algoma, in addition to persons 
qualified by the law of the Province of Canada to vote, every male British Sub- 
ject, aged Twenty-one years or upwards, being a householder, shall have a vote. 

42. For the first Election of Members to serve in the House of Commons, the Write for first 
Governor-General shall cause Writs to be issued by such person, in such form, Section, 
and addressed to such Returning Officers as he thinks fit. 

The person issuing Writs under this Section shall have the like powers as are 
possessed at the Union by the Officers charged with the issuing of Writs for the 

^ See bdow, Section 61. 
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Election of Members to serve in the respective House of Assembly or Legislative 
Assembly of the Provinces of Canada) Nova Scotia, or New Brunswick; and the 
Returning Ofllcers to whom Writs are directed under this Section shall have the 
like powers as are possessed at the Union by the Officer charged with the Return- 
ing of Writs for the Election of Members to serve in the same respective House 
of Assembly or Legislative Assembly. 

As to casual 43. In case a vacancy in the representation in the House of Commons of any 
vacandea. Electoral District happens before the meeting of the Parliament, or after the 
meeting of the Parliament before provision is made by the Parliament in this 
behalf, the provisions of the last foregoing Section of this Act shall extend and 
apply to the issuing and returning of a Writ in respect of such vacant District. 

As to election House of Commons on its first assembling after a General Election 

of Speaker, shall proceed with all practicable speed to elect one of its members to be Speaker. 
As to 45. In case of a vacancy happening in the office (A Speaker by death, resigna- 
up vacancy in tion, or otherwise, the House of Commons shall with all practicable speed proceed 
office of Speaker. ^ another of its members to be Speaker. 

Speaker to 46. The Speaker shall preside at all meetings of the House of Commons, 
preside. 47 ^ Until the Parliament of Canada otherwise provides, in case of the absence 
for any reason of the Speaker from the Chair of the House of Commons for a 
speal^ period of forty-eight consecutive hours, the House may elect another of its mem- 
bers to act as Speaker, and the Member so elected shall, during the continuance 
of such absence of the Speaker have and execute all the i)owers, privileges, and 
duties of Speaker. 

Quorum of 48. The presence of at least twenty Members of the House of Commons shall 
House of j 3 g necessary to constitute a meeting of the House for the exercise of its powers, 
commons. purpose the Speaker shall be reckoned as a Member. 

Toting in House 49. Questions arising in the House of Commons shall be decided by a majority 
of Commons, of voices other than that of the Speaker, and when the voices are equal, but not 
otherwise, the Speaker shall have a vote. 

Ite duration. 50. Every House of Commons shall continue for five years from the day of 
the return of the Writs for choosing the House (subject to be sooner dissolved 
by the Governor-General) and no longer. 

Decennial 51. On the completion of the census in the year one thousand eight hundred 
readjustment of gnd sevcnty-one, and of each subsequent decennial census, the representation of 
repreaentation. p|.Qvinces shall be readjusted by such authority, in such manner and 

from such time as the Parliament of Canada from time to time provides, subject 
and according to the following rules; — 

(1) Quebec shall have the fixed number of sixty-five members: 

(2) There shall be assigned to each of the other Provinces such a number of 
Members as will bear the same proportion to the number of its population 
(ascertained at such census) as the number sixty-five bears to the number of 
the population of Quebec (so ascertained) ; 

(3) In the computation of the number of Members for a Province, a fractional 
part not exceeding one-half of the whole number requisite for entitling the 
Province to a Member shall be disregarded ; but a fractional part exceeding 
one-half of that number shall be equivalent to the whole number: 

(4) On any such readjustment the number of Members for a Province shall 
not be reduced unless the proportion which the number of the population of 
the Province bore to the number of the aggregate population of Canada at the 
then last preceding readjustment of the number of Members for the Province 
is ascertained at the then latest census to be diminished by one-twentieth part 
or upwards: 

(5) Such readjustment shall not take effect until the termination of the then 
existing Parliament. 

Increase of 52. The number of Members of the House of Commons may be from time to 
n^ber of time increased by the Parliament of Canada, provided the proportionate repre- 
sentation of the Provinces prescribed by this Act is not thereby disturbed. 

Money Voles; Royal Assent, 

Aroropriatian 53. Bills for appropriating any part of the Public Revenue, or for imposing 
and Tai Bills, or Impost, shall originate in the House of Commons. 

BecomineDda- 54. It shall not be lawful for the House of Commons to adopt or pass any 
tion of itogr y^te, Resolution, Address, or Bill for the appropriation of any part of the Public 
Revenue, or of any Tax or Impost, to any purpose, that has not been first recom- 
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mended to that House by Message of the Governor-General in the Session in 
which such Vote, Resolution, Address, or Bill is proposed. 

55. Where a Dill passed by the Houses of Parliament is presented to the Boval assent to 
Governor-General for the Queen’s assent, he shall declare, according to his ^ 
discretion, but subject to the provisions of this Act and to Her Majesty’s instruc- 
tions, either that he assents thereto in the Queen’s name, or that he withholds 

the Queen’s assent, or that he reserves the Bill for the signifleation of the Queen’s 
pleasure. 

56. Where the Governor-General assents to a Bill in the Queen’s name, he Disallowance by 
shall by the first convenient opportunity send an authentic copy of the Act to amSd^ 
one of Her Majesty’s Principal Secretaries of State, and if the Queen in Council to by Governor 
within two years after receipt thereof by the Secretary of State thinks fit to General, 
disallow the Act, such Disallowance (with a certificate of the Secretary of State 

of the day on which the Act was received by him) being signified by the Governor- 
General, by Speech or Message to each of the Houses of the Parliament or by 
Proclamation, shall annul the Act from and after the day of such signification. 

57. A Bill reserved for the signification of the Queen’s pleasure shall not have Si^cation 
any force unless and until within two years from the day on which it was pre- 

sented to the Governor-General for the Queen’s Assent, the Governor-General BiU reserved, 
signifies, by Speech or Message to each of the Houses of the Parliament or by 
Proclamation, that it has received the Assent of the Queen in Council. 

An entry of every such Speech, Message, or Proclamation shall be made in the 
Journal of each House, and a duplicate thereof duly attested shall be delivered 
to the proper Ofllcer to be kept among the Records of Canada. 


V. Provincial Constitutions. 

Executive Power, 

58. For each Province there shall be an Officer, styled the Lieutenant- Appointment 

Governor, appointed by the Governor-General in Council by Instrument under Lieutenant- 
the Great Seal of Canada. Govemora. 

59. A Lieutenant-Governor shall hold office during the pleasure of the Governor- Tenure of office 
General ; but any Lieutenant-Governor appointed after the commencement of Lieutenant- 
the first Session of the Parliament of Canada shall not be removable within five 

years from his appointment, except for cause assigned, which shall be com- 
municated to him in writing within one month after the order for his removal 
is made, and shall be communicated by Message to the Senate and to the House 
of Commons within one week thereafter if the Parliament is then sitting, and if 
not then, within one week after the commencement of the next Session of the 
Parliament. 

60. The salaries of the Lieutenant-Governors shall be fixed and provided by salaries of 

the Parliament of Canada. Ueutenant- 

61. Every Lieutenant-Governor shall, before assuming the duties of his office, 
make and subscribe before the Governor-General or some person authorized by 

him. Oaths of Allegiance and Office similar to those taken by the Governor- Governor. 
General. 

62. The provisions of this Act referring to the Lieutenant-Governor extend Application of 
and apply to the Lieutenant-Governor for the time being of each Province or other 

the Chief Executive Officer or Administrator for the time being carrying on the ySSnt- 
Government of the Province, by whatever title he is designated. Governor. 

63. The Executive Council of Ontario and of Quebec shall be composed of Appointm^t 
such persons as the Lieutenant-Governor from time to time thinks fit, and in erf Bxecjutive 
the Hret instance of the following Ofllcers, namely: the Attorney-General, the 
Secretary and Registrar of the Province, the Treasurer of the Province, the Com- Quebec^ 
missioner of Crown Lands, and the Commissioner of Agriculture and Public 

Works, with, in Quebec, the Speaker of the Legislative Council and the Solicitor- 
General. 

64. The Constitution of the Executive Authority in each of the Provinces of aovmunent of 
Nova Scotia and New Brunswick shall, subject to the provisions of this Act, Noy^eco^ 
continue as it exists at the Union, until altered under the authority of this Act. 

65. All powers, authorities, and functions which under any Act of the Parlia- « 

ment of Great Britain, or of the Parliament of the United Kingdom of Great exeiotoedby 
Britain and Ireland, or of the Legislature of Upper Canada, Lower Canada, or LteDtenaiiir 
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Canada, were or are before or at the Union vested in or exercisable by the re- 
Quebec spective Governors or Lieutenant-Governors of those Provinces, with the advice, 
advice or alone, or with the advice and consent, of the respective Executive Councils thereof, 
or in conjunction with those Councils or with any number of Members thereof, 
or by those Governors or Lieutenant-Governors individually, shall, as far as the 
same are capable of being exercised after the Union in relation to the Goverii- 
raent of Ontario and Quebec respectively, be vested in and shall or may be 
exercised by the Lieutenant-Governor of Ontario and Quebec respectively, with 
the advice, or with the advice and consent of, or in conjunction with the respective 
Executive Councils or any Members thereof, or by the Lieutenant-Governor 
individually, as the case requires, subject nevertheless (except with respect to 
such as exist under Acts of the Parliament of Great Britain, or of the Parliament 
of the United Kingdom of Great Britain and Ireland), to be abolished or altered 
by the respective Legislatures of Ontario and Quebec. 

As to Lieu- 66. The provisions of this Act referring to the Lieutenant-Governor in Council 
tenan^ovemor gjjQij construed as referring to the Lieutenant-Governor of the Province acting 
m uuncii. jjy advice of the Executive Council tlicrcof. 

As to aijsenoe, 67. The Governor-General in Council may from lime to time appoint an 
etc., of Lieute- Administrator to execute the office and functions of Lieutenant-Governor during 
nant-bovenior. absence, illness, or other inability. 

Scats of proviu- 68 . Unless and until the Executive Government of any Province otherwise 
^ents respect to that Province, the seats of Government of the Provinces 

“ “ ■ shall be as follows, namely,— of Ontario, the City of Toronto ; of Quebec, the 
City of Quebec ; of Nova Scotia, the City of Halifax ; and of New Brunswick, 
the City of Fredericton. 

Legislative Power, 

1. Ontario. 

Lepsiature There shall be a Legislature for Ontario, consisting of the l.ieutenant- 
for Ontario. Q^^emor and of one House, styled the Legislative Assembly of Ontario. 

Electoral 70. The Legislative Assembly of Ontario shall be composed of Eighty-two 
Districts. Members, to be elected to represent the Eighty-two Electoral Districts set forth 
in the First Schedule to this Act. 


2. Quebec. 

Legislature for 71. There shall be a Legislature for Quebec, consisting of tlie Lieutenant- 
Quebec. Governor and of two Houses, styled the Legislative Council of Quebec ami the 
Legislative Assembly of Quebec. 

Constitution 72. The Legislative Council of Quebec shall be composed of Twenty-four 
to be appointed by the Lieutenant-Governor in the Queen’s name by 
* Instrument under the Great Seal of Quebec, one being appointed to represent 
each of the Twenty-four Electoral Divisions of Lower Canada in this Act referred 
to, and each holding office for the term of his life, unless the Legislature of 
Quebec otherwise provides under the provisions of this Act. 

Quali^tion 73 . The qualifications of the Legi.slativc Councillors of Quebec shall be the 
*^^OoSdUonI! Senators for Quebec. 

Besuniation etc ^ Legislative Councillor of Quebec shall beconu^ vacant in 

' ’ the cases, mulalis muiandiSf in which the place of Senator becomes vacant. 

Vacancies. 75. When a vacancy happens in the Legislative Council of Quebec by resigna- 
tion, death, or otherwise, the Lieutenant-Governor, in the Queen’s name, by 
Instrument under the Great Seal of Quebec, shall appoint a fit and qualified 
person to fill the vacancy. 

QneBtions aa 76. If any question arises respecting the qualification of a Legislative Councillor 
to of Quebec, or a vacancy in the Legislative Council of Quebec, the same shall be 

heard and determined by the Legislative Council, 
speaker of 77. The Lieutenant-Governor may, from time to time, by Instrument under 
the Great Seal of Quebec, appoint a Member of the Legislative Council of Quebec, 
Council. ^ speaker thereof, and may remove him and appoint another in his stead. 
Quorum of 78. Until the Legislature of Quebec otherwise provides, the presence of at 
least ten Members of the Legislative Council, including the Speaker, shall be 
' necessary to constitute a meeting for the exercise of its powers. 

Voting in 79. Questions arising in the Legislative Council of Quebec shall be decided by 
a majority of voices, and the Speaker shall in all cases have a vote, and when 
the voices are equal, the decision shall be deemed to be in the negative. 
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80. The Legislative Assembly of Quebec shall be composed of Sixty-five Oonstitation 
Members, to be elected to represent the Sixty-five Electoral Divisions or Districts ^ 

of Lower Canada in this Act referred to, subject to alteration thereof by the qJSbo/ ” 
Legislature of Quebec: Provided that it shall not be lawful to present to the 
Lieutenant-Governor of Quebec for assent any Bill for altering the limits of any 
of the Electoral Divisions or Districts mentioned in the Second Schedule to this 
Act, unless the second and third readings of such Bill have been passed in the 
Legislative Assembly with the concurrence of the majority of the Members 
representing all those Electoral Divisions or Districts, and the assent shall not 
be given to such Bill unless an address has been presented by the Legislative 
Assembly to the Lieutenant-Governor, stating that it has been so passed. 

3. Ontario and Quebec. 

81. The Legislatures of Ontario and Quebec respectively shall be called to- FintSesBion 

gelher not later than six months after the Union. of Legiaiatnres. 

82. The Lieutenant-Governor of Ontario and of Quebec shall, from time to Sammo^of 

time, in the Queen’s name, by Instrument under the Great Seal of the Province, 
summon and call together the Legislative Assembly of the Province. Aasembiiefl. 

83. Until the Legislature of Ontario or of Quebec otherwise provides, a person Eestriction oa 
accepting or holding in Ontario or in Quebec any office, commission, or employ- 

ment, permanent or temporary, at the nomination of the Lieutenant-Governor, to office, 
which an annual salary, or any fee, allowance, emolument, or profit of any kind 
or amount whatever from the Province is attached, shall not be eligible as a 
Member of the Legislative Assembly of the respective Province, nor shall he sit 
or vote as such; but nothing in this Section shall make ineligible any person 
being a Member of the Executive Council of the respective Province, or holding 
any of the following Offices, that is to say: — the Offices of Attorney-General, 

Secretary and Registrar of the Province, Treasurer of the Province, Commissioner 
of Crown Lands, and Commissioner of Agriculture and Public Works, and in 
Quebec Solicitor-General, or shall disqualify him to sit or vote in the House 
for which he is elected, provided he is elected while holding such Office. 

84. Until the Legislatures of Ontario and Quebec respectively otherwise pro- Contini^ce 
vide, all laws which at the Union arc in force in those Provinces respectively, 
relative to the following matters or any of them, namely, — the qualifications ^ 

and disqualifications of persons to be elected or to sit or vote as Members of the 
Assembly of Canada, the qualifications or disqualifications of voters, the oaths 
to be taken by voters, the Returning Officers, their powers and duties, the pro- 
ceedings at Eiections, the periods during which such Elections may be continued, 
and the trial of controverted Elections and the proceedings incident thereto, 
the vacating of the seats of Members, and the issuing and execution of new Writs 
in case of seats vacated otherwise than by dissolution, shall respectively apply 
to Elections of Members to serve in the respective Legislative Assemblies of 
Ontario and Quebec. 

Provided that until the Legislature of Ontario otherwise provides, at any 
Election for a Member of the Legislative Assembly of Ontario for the District 
of Algoma, in addition to persons qualified by the law of the Province of Canada 
to vote, every male British .Subject aged Twenty-one years or upwards, being a 
householder, shall have a vote. 

85. Every Legislative Assembly of Ontario and every Legislative Assembly of Duration of 
Quebec shall continue for four years from the day of the return of the Writs 

for choosing the same (subject nevertheless to either the Legislative Assembiy of 
Ontario or the Legislative Assembly of Quebec being sooner dissolved by the 
Lieutenant-Governor of the Province), and no longer. 

86. There shall be a Session of the Legislature of Ontario and of that of Quebec ^ 
once at least in every year, so that Twelve months shall not intervene between Legisiatare. 
the last sitting of the Legislature in each Province in one Session and its first 

sitting in the next Session. 

87. The following provisions of this Act respecting the House of Commons of 
Canada, shall extend and apply to the Legislative Assemblies of Ontario and * 
Quebec, that is to say, — the provisions relating to the Election of a Speaker 
originally and on vacancies, the duties of the Speaker, the absence of the Speaker, 

the quorum, and the mode of voting, as if those provisions were here re-enacted 
ond made applicable in terms to each such Legislative Assembly. 

88 
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4. Nova Scotia and New Brunswick. 

CoDstltutioDs B8. The Constitution of the Legislature of each of the Provinces of Nova 
Scotia and New Brunswick shall, subject to the provisions of this Act, continue 
aodNewDraSh Union until altered under the Authority of this Act; and the 

T^ck. House of Assembly of New Brunswick existing at the passing of this Act shall, 
unless sooner dissolved, continue for the period for which it was elected. 

5. Ontario, Quebec and Nova Scotia. 

First Elections. ^9. Each of the Lieutenant-Governors of Ontario, Quebec, and Nova Scotia, 

* shall cause Writs to be issued for the first Election of Members of the Legislative 
Assembly thereof in such form and by such person as he thinks fit, and at such 
time and addressed to such Hetuming Officer as the Governor-General directs, 
and so that the first Election of a Member of Assembly for any Electoral District 
or any subdivision thereof shall be held at the same time and at the same places 
as the Election for a Member to serve in the House of Commons of Canada for 
that Electoral District. 

6. The Four Provinces. 

90. The following provisions of this Act respecting the Parliament of Canada, 
namely, — the provisions relating to appropriation and tax Bills, the recom- 

^^riaioDB inendation of money votes, the assent to Bills, the disallowance of Acts,^ and 
req>ectiiig the signification of pleasure on Bills reserved, — shall extend and apply to the 

money Legislatures of the several Provinces as if those provisions were here re-enacted 

* and made applicable in terms to the respective Provinces and the Legislatures 
thereof, with the substitution of the Lieutenant-Governor of the Province for 
the Governor-General, of the Governor-General for the Queen and for a Secretary 
of State, of one year for two years, and of the Province for Canada. 

VI. Distribution of Legislative Powers. 

Powers of Iht Parliamenl} 

91. It shall be lawful for the Queen, by and with the advice and consent of 
the Senate and House of Commons, to make laws for the peace, order and good 

Farii^^t ot gov ernment of Canada in relation to all matters not coming within the classes 
Canada, of subjects by this Act assigned exclusively to the Legislatures of the Provinces ; 
and for greater certainty, but not so as to restrict the generality of the foregoing 
terms of this Section, it is hereby declared that (notwithstanding anything in 
this Act) the exclusive Legislative Authority of the Parliament of Canada extends 
to all matters coming within the classes of subjects next hereinafter enumerated, 
that is to say:— 

1. The Public Debt and Property: 

2. The regulation of Trade and Commerce: 

3. The raising of money by any mode or system of Taxation: 

4. The borrowing of money on the Public Credit: 

5. Postal Service: 

0. The Census and Statistics: 

7. Militia, Military and Naval Service, and Defence: 

8. The fixing of and providing for the Salaries and Allowances of Civil and 
other Officers of the Government of Canada : 

9. Beacons, Buoys, Lighthouses, and Sable Island: 

10. Navigation and Shipping: 

11. Quarantine and the establishment and maintenance of Marine Hospitals: 

12. Sea Coast and Inland Fisheries: 

13. Ferries between a Province and any British or Foreign Country, or between 
two Provinces: 

14. Currency and Coinage: 

15. Banking, Incorporation of Banks, and the issue of Paper Money: 

16. Savings Banks: 

1 For the disallowanoe of provincial acta, aee Kennedy, ConHgtKton of CmadOt pp. 415 ft. and 
Journal of Comparative legiOmon^ Febroaiy, 1924, pp. 81 fl. 

• For an ezbanative aommaiy of the interpretation by the oourta of sectiona 91 and 92, 92 and 95, 
aee Lefrew, Canada*M Federal Syrtem (1918), and Lefioy and Kennedy, TreatUe on Cofiodian Conny 
tutional Law (1918). Since 1918 the Interpretation must be sought in the law reports. 
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17. Weights and Measures: 

18. Bills of Exchange and Promissory Notes: 

19. Interest: 

20. Legal Tender: 

21. Bankruptcy and Insolvency: 

22. Patents of Invention and Discovery: 

23. Copyrights: 

24. Indians and Lands reserved for the Indians: 

25. Naturalization and Aliens: 

26. Marriage and Divorce: 

27. The Criminal Law, except the Constitution of the Courts of Criminal 
Jurisdiction, but including the Procedure in Criminal Matters: 

28. The establishment, maintenance and management of Penitentiaries: 

29. Such Classes of Subjects as are expressly excepted in the enumeration of 
the Classes of Subjects by this Act assigned exclusively to the Legislatures 
of the Provinces: 

And any matter coming within any of the Classes of Subjects enumerated in 
this section shall not be deemed to come within the Class of matters of a local 
or private nature comprised in the Enumeration of the Classes of Subjects by this 
Act assigned exclusively to the Legislatives of the Provinces. 

Exclusive Powers of Provincial Legislatures. 

92. In each Province the Legislature may exclusively make laws in relation Sobjecta of 
to matters coming within the Classes of Subjects next hereinafter enumerated ; 
that is to say:— 

1. The amendment from time to time, notwithstanding anything in this Act, 
of the Constitution of the Province, except as regards the Ofllce of 
Lieutenant-Governor: 

2. Direct Taxation within the Province in order to the raising of a Revenue 
for Provincial Purposes: 

3. The borrowing of money on the sole credit of the Province: 

4. The establishment and tenure of Provincial OUlces, and the appointment 
and payment of Provincial officers: 

5. The management and sale of the Public Lands belonging to the Province, 
and of the timber and wood thereon: 

6. The establishment, maintenance, and management of public and reforma- 
tory prisons in and for the Province: 

7. The establishment, maintenance, and management of Hospitals, Asylums, 

Charities, and Eleemosynary Institutions in and for the Provinces, other 
than Marine Hospitals: 

8. Municipal Institutions in the Province: 

9. Shop, Saloon, Tavern, Auctioneer, and other Licenses, in order to the 
raising of a Revenue for Provincial, Local, or Municipal purposes: 

10. Local works and undertakings, other than such as areof the following classes: 

(а) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other 
works and undertakings connecting the Province with any other or 
others of the Provinces, or extending beyond the limits of the Province. 

(б) Lines of Steam Ships between the Province and any British or Foreign 
Country : 

(c) Such works as, although wholly situate within the Province, are before 
or after their execution declared by the Parliament of Canada to be 
for the general advantage of Canada or for the advantage of two or 
more of the Provinces: 

11. The Incorporation of Companies with Provincial Objects: 

12. The Solemnization of Marriage in the Province: 

13. Property and civil rights in the Province: 

14. The Administration of Justice in the Province, including the constitution, 
maintenance, and organization of Provincial Courts, both of Civil and of 
Criminal Jurisdiction, and including procedure in civil matters in those 
Courts: 

15. The imposition of punishment by fine, penally, or imprisonment for 
enforcing any Law of the Province made in relation to any matter coming 
within any of the classes of subjects enumerated in this Section: 

16. Generally all matters of a merely local or private nature in the Province. 

S8 2 
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Education, 

LogUttUon 93. In and for each Province the Legislature may exclusively make laws in 
relation to Education, subject and according to the following provisions; 

(1) Nothing in any such law shall prejudicially affect any right or privilege 
with respect to Denominational Schools which any class of persons have by law 
in the Province at the Union: 

(2) All the powers, privileges, and duties at the Union by law conferred and 
imposed in Upper Canada on the separate Schools and School Trustees of the 
Queen’s Roman Catholic Subjects shall be and the same are hereby extended 
to the Dissentient Schools of the Queen’s Protestant and Homan Catholic 
Subjects in Quebec: 

(3) Where in any Province a system of separate or Dissentient Schools exists 
by law at the Union or is thereafter established by the Legislature of the Province, 
an appeal shall lie to the Governor-General in Council from any act or decision 
of any Provincial authority affecting any right or privilege of the Protestant or 
Roman Catholic minority of the Queen’s Subjects in relation to Education ; 

(4) In case any such Provincial law as from time to time seems to the Governor- 
General in Council requisite for the due execution of the provisions of this Section 
is not made, or in case any decision of the Governor-General in Council on any 
appeal under this Section is not duly executed by the proper Provincial authr)rity 
in that behalf, then and in every such case, and as far only as the circumstances 
of each case require, the Parliament of Canada may make remedial laws for the 
due execution of the provisions of this Section, and of any decision of the 
Governor-General in Council under this Section. 

Uniformity of Laws in Ontario^ Nova ScotiOf and New Brunswick. 

L^slation 94. Notwithstanding anything in this Act, the Parliament of Canada may 
<rf make provision for the uniformity of all or any of the laws relative to property 
*1St)^oe8. and civil rights in Ontario, Nova Scotia, and New Brunswick, and of the pro- 
cedure of all or any of the Courts in those three Provinces, and from and after 
the passing of any Act in that behalf, the power of the Parliament of Canada 
to make laws in relation to any matter comprised in any such Act shall, not- 
withstanding anything in this Act, be unrestricted ; but any Act of the Parliament 
of Canada making provision for such uniformity shall not have effect in any 
Province unless and until it is adopted and enacted as law by the Legislature 
thereof. 

Agriculture and Immigration. 

Concurrent 95 , In each Province the Legislature may make laws in relation to Agriculture 
L^JSSon Province, and to Immigration into the Province ; and it is hereby declared 
respecting that the Parliament of Canada may from time to time make laws in relation to 
Agriculture, etc. Agriculture in all or any of the Provinces, and to Immigration into all or any of 
the Provinces; and any law of the Legislature of a Province, relative to Agri- 
culture or to Immigration, shall have effect in and for the Province as long and 
as far only as it is not repugnant to any Act of the Parliament of Canada. 

VII. Judicature. 

Appointment of 96. The Govemor-General shall appoint the Judges of the Superior, District, 
Judges, and County Courts in each Province, except those of the Courts of Probate in 
Nova Scotia and New Brunswick. 

Sdectionof 97. Until the laws relative to property and civil rights in Ontario, Nova 
Ontario^*/ Scotia and New Brunswick, and the procedure of the Courts in those Provinces, 
* ’’are made uniform, the Judges of the Courts of those Provinces appointed by the 
Govemor-General shall be selected from the respective Bars of those Provinces. 
In Quebec. 98. The Judges of the Courts of Quebec shall be selected from the Bar of that 
Province. 

^ Judges of the Superior Courts shall hold olHce during good behaviour, 

Buperior Oo^ removable by the Govemor-General on address of the Senate and 

House of Commons. 

100. The salaries, allowances, and pensions of the Judges of the Superior, 
or joagM. Dig^rict, and County Courts (except the Courts of Probate in Nova Scotia and 
New Brunswick), and of the Admiralty Courts in cases where the Judges thereof 
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are for the time being paid by salary, shall be fixed and provided by the Parlia- 
ment of Canada. 

101. The Parliament of Canada may, notwithstanding anything in this Act, Oenecal Court 
from time to time, provide for the constitution, maintenance, and organization ®f Appeal, etc. 
of a General Court of Appeal for Canada, and for the establishment of any 
additional Courts for the better Administration of the Laws of Canada. 


VIII. Revenues; Debts; Assets; Taxation. 

102. All Duties and Revenues over which the respective Legislatures of Canada, Ozeation of 
Nova Scotia, and New Brunswick before and at the Union, had and have power Consolidated 
of appropriation, except such portions thereof as are by this Act reserved to 

the respective Legislatures of the Provinces, or are raised by them in accordance 
with the special powers conferred on them by this Act, shall form one Con- 
solidated Revenue Fund, to be appropriated for the public service of Canada 
in the manner and subject to the charges in this Act provided. 

103. The Consolidated Revenue Fund of Canada shall be permanently charged of 
with the costs, charges and expenses incident to the collection, management. Collection, etc. 
and receipt thereof, and the same shall form the first charge thereon subject 

to be reviewed and audited in such manner as shall be ordered by the Governor- 
General in Council until the Parliament otherwise provides. 

104. The annual Interest of the public debts of the several Provinces of Canada, interest of 

Nova Scotia and New Brunswick at the Union shall form the second charge on Froyinciai pubUc 
the Consolidated Revenue Fund of Canada. debts. 

105. Unless altered by the Parliament of Canada, the salary of the Governor- salary of 
General shall be Ten Thousand Pounds sterling money of the United Kingdom Govemor- 
of Great Britain and Ireland, payable out of the Consolidated Revenue Fund of 
Canada, and the same shall form the third charge thereon. 

106. Subject to the several payments by this Act charged on the Consolidated Appropriation 
Revenue Fund of Canada, the same shall be appropriated by the Parliament of from time to 
Canada for the public service. 

107. All Stocks, Cash, Bankers' Balances, and Securities for money belonging Tranaferol 
to each Province at the time of the Union, except as in this Act mentioned, shall stocks, etc. 
be the property of Canada, and shall be taken in reduction of the amount of 

the respective debts of the Provinces at the Union. 

108. The Public Works and Property of each Province enumerated in the Transfer^ 
Third Schedule to this Act shall be the Property of Canada. 

109. All Lands, Mines, Minerals, and Royalties belonging to the several property in 
Provinces of Canada, Nova Scotia, and New Brunswick, at the Union and all Lands, Mines, 
sums then due or payable for such Lands, Mines, Minerals, or Royalties, shall etc. 
belong to the several Provinces of Ontario, Quebec, Nova Scotia, and New Bruns- 
wick in which the same are situate or arise, subject to any trusts existing in 

respect thereof, and to any interest other than that of the Province in the same. 

1 10. All Assets connected with such portions of the Public Debt of each Aacts 
Province as are assumed by that Province shall belong to that Province. 

111. Canada shall be liable for the Debts and Liabilities of each Province 

existing at the Union. liable to them. 

112. Ontario and Quebec conjointly shall be liable to Canada for the amount Debts of 
(if any) by which the debt of the Province of Canada exceeds at the Union Ontario and 
Sixty-two million five hundred thousand dollars, and shall be charged with 
interest at the rate of five per centum per annum thereon. 

113. The assets enumerated in the Fourth Schedule to this Act, belonging at Aasetoof totario 
the Union to the Province of Canada, shall be the property of Ontario and Quebec 


114. Nova Scotia shall be liable to Canada for the amount (if any) by which 
its public debt exceeds at the Union Eight million dollars, and shall be charged 
with interest at the rate of five per centum per annum thereon. 

1 15. New Brunswick shall be liable to Canada for the amount (if any) by which Debt of New 
its public debt exceeds at the Union Seven million dollars, and shall be charged Brunswic*. 
with interest at the rate of five per centum per annum thereon. 

116. In case the public debts of Nova Scotia and New Brunswick do not at 

the Union amount to Eight million and Seven million dollars respectively, they novb Sootia wd 
shall respectively receive, by half-yearly payments in advance from the Govern- New Bnms- 
ment of Canada, interest at five per centum per annum on the difference between 
the actual amounts of their respective debts and such stipulated amounts. 
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117. The several Provinces shall retain all their respective public property 
pu c p peny. otherwise disposed of in this Act, subject to the right of Canada to assume 
any lands or public property required for Fortiflcations or for the defence of the 
country. 

Grantato ng. The following sums shall be paid yearly by Canada to the several Pro- 
Provincee. yinces for the support of their Governments and Legislatures:— 

Dollars 

Ontario Eighty thousand 

Quebec Seventy thousand 

Nova Scotia .... Sixty thousand 

New Brunswick .... Fifty thousand 

Two hundred and Sixty thousand ; 

and an annual grant in aid of each Province shall be made, equal to Eighty 
cents per head of the population as ascertained by the census of One thousand 
eight hundred and Sixty-one, and in the case of Nova Scotia and New Brunswick, 
by each subsequent decennial census until the population of each of those two 
Provinces amounts to Four hundred thousand souls, at which rate such grant 
shall thereafter remain. Such grants shall be in full settlement of all future 
demands on Canada, and shall be paid half-yearly in advance to each Province; 
but the Government of Canada shall deduct from such grants, as against any 
Province, all sums chargeable as interest on the public debt of that Province in 
excess of the several amounts stipulated in this Act. 

Further grantfl 119. New Brunswick shall receive, by half-yearly payments in advance from 
to New Canada, for the period of ten years from the Union, an additional allowance of 
runswicK. thousand dollars per annum ; but as long as the public debt of that 

Province remains under Seven million dollars, a deduction equal to the interest 
at five per centum per annum on such deficiency shall be made from that allow- 
ance of Sixty-three thoustmd dollars. 

Form of 120. All Payments to be made under this Act, or in discharge of liabilities 
paymeute. created under any .Act of the Provinces of Canada, Nova Scotia, and New Bruns- 
wick respectively, and assumed by Canada, shall, until the Parliament of Canada 
otherwise directs, be made in such form and manner as may from time to time 
be ordered by the Governor-General in Council. 

Canadian 121. All articles of the growth, produce, or manufacture of any one of the 

1*'® Union, be admitted free into each of the other 

* Provinces. 

Customs and 122. The Customs and Excise Law's of each Province shall, subject to the 
Excise Laws, provisions of this Act, continue in force until altered by the Parliament of Canada. 
Exportation and 123. Where Customs Duties are, at the Union, leviable on any goods, wares. 
Importation as or merchandises in any two Provinces, those goods, wares, and merchandises 

Union, be imported from one of those Provinces into 
the other of them, on proof of payment of the Customs Duty leviable thereon 
in the Province of exportation, and on payment of such further amount (if any) 
of Customs Duty as is leviable thereon in the Province of importation. 

Lumber dues 124. Nothing in this Act shall affect the right of .New Brunswick to levy the 
in New lumber dues ^ provided in Chapter Fifteen of Title 'I'hree of the Revised Statutes 
Brunswick, Brunswick, or in any Act amending that Act before or after the Union, 

and not increasing the amount of such dues; but the lumber of any of the 
Provinces other than New Brunswick shall not be subject to such dues. 

Exemption of 125. No Lands or Property belonging to (Canada or any Province shall be 
public Lands, taxation. 

Provincial 126. Such portions of the Duties and Revenues over which the respective 
BevSue^Fm^ Legislatures of Canada, Nova Scotia, and New Brunswick had before the Union 
' power of appropriation, as are by this Act reserved to the respective Govern- 
ments or Legislatures of the Provinces, and all Duties and Revenues raised by 
them in accordance with the special powers conferred upon them by this Act, 
shall in each Province form one Consolidated Revenue Fund to be appropriated 
for the Public Service of the Province. 

* These dues were abolished under the treaty of Washington, section xxxi, 1871. An act was passed 
by the Dominion parliament (36 Victoria, c. 41), providing compensation for New Brunswick from the 
Dominion. 
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IX. Miscellaneous Provisions. 

General. 

127. ; If any person being at the passing of this Act, a Member of the Legislative ab to Legfala- 
Council of Canada, Nova Scotia, or New Brunswick, to whom a place in the Senate tive Councillors 
is offered, does not within thirty days thereafter, by writing under his hand, 
addressed to the Governor-General of the Province of Canada or to the Lieutenant- sSaK 
Governor of Nova Scotia or New Brunswick (as the case may be) accept the same, 

he shall be deemed to have declined the same; and any person who, being at 
the passing of this Act a Member of the Legislative Council of Nova Scotia or 
New Brunswick, accepts a place in the Senate, shall thereby vacate his Seat in 
such Legislative Council. 

128. Every Member of the Senate or House of Commons of Canada shall. Oath of Al- 
before taking his Seat therein, take and subscribe before the Governor-General legiance, etc. 
or some person authorized by him, and every Member of a Legislative Council 

or Legislative Assembly of any Province shall, before taking his Seat therein, 
take and subscribe before the Lieutenant-Governor of the Province, or some 
person authorized by him, the Oath of Allegiance contained in the Fifth Schedule 
to this Act ; and every Member of the Senate of Canada and every Member of 
the Legislative Council of Quebec shall also, before taking his Seat therein, take 
and subscribe before the Governor-General, or some person authorized by him, 
the Declaration of Qualification contained in the same Schedule. 

120. Except as otherwise provided by this Act, all Laws in force in Canada, Continuance 
Nova Scotia, or New Brunswick at the Union, and all Courts of Civil and Criminal ensti^Lawa, 
Jurisdiction, and all legal Commissions, Powers, and Authorities, and all Olficers, Officers, 
Judicial, Administrative, and Ministerial, existing therein at the Union, shall 
continue, in Ontario, Quebec, Nova Scotia, and New Brunswick respectively, 
as if the Union had not been made; subject nevertheless (except with respect to 
such as are enacted by or exist under Acts of the Parliament of Great Britain or 
of the Parliament of the United Kingdom of Great Britain and Ireland) to be 
repealed, abolislied, or altered by the Parliament of Canada, or by the Legislature 
of the respective Province, according to the authority of the Parliament or of 
that Legislature under this Act. 

130. Until the Parliament of Canada otherwise provides, all Oilicers of the Transferor 
several Provinces having duties to discharge in relation to matters other than ^ 
those coming within the classes of subjects by this Act assigned exclusively to 

the Legislatures of the Provinces shall be Olficers of Canada, and shall continue 
to discharge the duties of their respective olfices under the same liabilities, 
responsibilities, and penalties as if the Union had not been made. 

131. Until the Parliament of Canada otherwise provides, the Governor- Appointment 
General in Council may from time to time appoint such Officers as the Governor- Officera. 
General in Council deems necessary or proper for the effectual execution of this 

Act. 

132. The Parliament and Government of Canada shall have all powers neces- 
sary or proper for performing the obligations of Canada or of any Province 
thereof, as part of the British Empire, towards Foreign Countries, arising under 
Treaties between the Empire and such I'oreign Countries. 

133. Either the English or the French language may be used by any person Fseoi^^lish 
in the debates of the Houses of the Parliament of Canada and of the Houses of languages, 
the Legislature of Quebec ; and both those languages shall be used in the respective 

Records and Journals of those Houses; and either of those languages may be 
used by any person or in any pleading or process in or issuing from any Court 
of Canada established under this Act, and in or from all or any of the Courts 
of Quebec. 

The Acts of the Parliament of Canada and of the Legislature of Quebec shall 
be printed and published in both those languages. 

Ontario and Quebec. 

134. Until the Legislature of Ontario or of Quebec otherwise provides, the Appointment 
Lieutenant-Governors of Ontario and Quebec may each appoint, under the Great offl<^o7* 
Seal of the Province, the following Officers, to hold office during pleasure, that Ontario and 
is to say, —the Attorney-General, the Secretary and Registrar of the Province, Quebec. 
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the Treasurer of the Province, the Commissioner of Crown Lands, and the Com- 
missioner of Agriculture and Public Works, and in the case of Quebec the 
Solicitor-General ; and may, by order of the Lieutenant-Governor in Council, 
from time to time prescribe the duties of those Ofllcers, and of the several 
Departments over which they shall preside or to which they shall belong, and 
of the Ofllcers and Clerks thereof; and may also appoint other and additional 
Ofllcers to hold ofllce during pleasure, and may from time to time prescribe the 
duties of those Ofllcers, and of the several Departments over which they shall 
preside or to which they shall belong, and of the Ofllcers and Clerks thereof. 
Powers, duties, 135i. Until the Legislature of Ontario or Quebec otherwise provides, all rights, 
etc., of Execu- powers, duties, functions, responsibilities, or authorities at the passing of this 
tlve OffloeiB. vested in or imposed on the Attorney-General, Solicitor-General, Secretary 
and Registrar of the Province of Canada, Minister of Finance, Commissioner of 
Crown Lands, Commissioner of Public Works, and Minister of Agriculture and 
Receiver-General, by any Law, Statute, or Ordinance of Upper Canada, Lower 
Canada, or Canada, and not repugnant to this Act, shall be vested in or imposed 
on any Officer to be appointed by the Lieutenant-Governor for the discharge of 
the same or any of them ; and the Commissioner of Agriculture and Public Works 
shall perform the duties and functions of the ofllce of Minister of Agriculture 
at the passing of this Act imposed by the law of the Province of Canada as well 
as those of the Commissioner of Public Works. 

Great Seals. 136. Until altered by the Lieutenant-Governor in Council, ttie Great Seals 
of Ontario and Quebec respectively shall be the same, or of the same design, as 
those used in the Provinces of Upper Canada and Lower Canada respectively 
before their Union as the Province of Canada. 

Construction 137. The words ‘and from thence to the end of the then next ensuing Session 
of temp«^ of the Legislature,’ or words to the same effect used in any temporary Act of 
the Province of Canada not expired before the Union, shall be construed to extend 
and apply to the next Session of the Parliament of Canada, if the subject-matter 
of the Act is within the powers of the same as defined by tliis Act, or to the next 
Sessions of the Legislatures of Ontario and Quebec respectively, if the subject- 
matter of the Act is within the powers of the same as defined by this Act. 

As to errors in 138. From and after the Union the use of the words ‘ Upper Canada’ instead 
of ‘Ontario,’ or ‘Lower Canada’ instead of ‘Quebec,’ in any Deed, Writ, 
Process, Pleading, Document, Matter, or Thing shall not invalidate the same. 

As to issue 139. Any Proclamation under the Great Seal of the Province of Canada, issued 

^ti^**^*bSore Union, to take effect at a time which is subsequent to the Union, 

Unio^toco^ whether relating to that Province, or to Upper Canada, or to Lower Canada, 
menoea^and the several matters and things therein proclaimed, shall be and continue 
Union. Qf ijj-g effect as if the Union had not been made. 

Aa to issue 140. Any Proclamation which is authorized by any Act of the Legislature of 

of Prodam- the Province of Canada to be issued under the Great Seal of the Province of 
Canada, whether relating to that Province, or to Upper Canada, or to Lower 
' Canada, and which is not issued before the Union, may be issued by the Lieu- 
tenant-Governor of Ontario or of Quebec, as its subject-matter requires, under 
the Great Seal thereof ; and from and after the issue of such Proclamation the 
same and the several matters and things therein proclaimed shall be and continue 
of the like force and effect in Ontario or Quebec as if the Union had not been 
made. 

Penitentiary. 141. The Penitentiary of the Province of Canada shall, until the Parliament 
of Canada otherwise provides, be and continue the Penitentiary of Ontario and 
of Quebec. 

Aibittation 142. The division and adjustment of the Debts, Credits, Liabilities, Properties, 
ragging and Assets of Upper Canada and Lower Canada shall be referred to the arbitra- 
Debts, etc. arbitrators, one chosen by the Government of Ontario, one by 

the Government of Quebec, and one by the Government of Canada ; and the 
selection of the arbitrators shall not be made until the Parliament of Canada and 
the Legislatures of Ontario and Quebec have met ; and the arbitrator chosen 
by the Government of Canada shall not be a resident either in Ontario or in 
Quebec. 

Divisioiiof 143. The Governor-General in Council may from time to time order that such 
and so many of the records, books and documents of the Province of Canada as 
he thinks fit shall be appropriated and delivered either to Ontario or to Quebec, 
and the same shall thenceforth be the property of that Province ; and any copy 
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thereof or extract therefrom, duly certified by the Officer having charge of the 
original thereof, shall be admitted as evidence. 

144. The Lieutenant-Governor of Quebec may from time to time, by Proclama- Conatitationof 
tion under the Great Seal of the Province, to take effect from a day to be appointed 
therein, constitute Townships in those parts of the Province of Quebec in which 
Townships are not then already constituted, and fix the metes and bounds 
thereof. 


X. Intercolonial Railway. 

145. Inasmuch as the Provinces of Canada, Nova Scotia, and New Brunswick Uufcy of Qovem- 
have joined in a declaration that the construction of the Intercolonial Railway SSh^tof 
is essential to the consolidation of the Union of British North America, and to Canada to 
the assent thereto of Nova Scotia and New Brunswick, and have consequently railway herein 
agreed that provision should be made for its immediate construction by the deecribed. 
Government of Canada: Therefore, in order to give effect to that agreement, it 
shall be the duty of the Government and Parliament of Canada to provide for 
the commencement, within Six months after the Union, of a Railway connecting 
the River St. Lawrence with the City of Halifax in Nova Scotia, and for the 
construction thereof without intermission, and the completion thereof with all 
practicable speed. 


XI. Admission of Other Colonies. 

140. It shall be lawful for the Queen, by and with the advice of Her Majesty’s Power to 
Most Honourable Privy Council, on Addresses from the Houses of the Parliament 
of Canada, and from the Houses of the respective Legislatures of the Colonies etc., into the 
or Provinces of Newfoundland, Prince Edward Island, and British Columbia, Union, 
to admit those Colonies or Provinces, or any of them, into the Union, and on 
Address from the Houses of the Parliament of Canada to admit Rupert’s Land 
and the North-Western Territory, or either of them, into the Union, on such terms 
and conditions in each case as are in the Addresses expressed and as the Queen 
thinks fit to approve, subject to the provisions of this Act; and the provisions 
of any Order in Council in that behalf shall have effect as if they had been 
enacted by the Parliament of the United Kingdom of Great Britain and Ireland.^ 

147. In case of the admission of Newfoundland and Prince Edward Island or to the 
either of them, each shall be entitled to a representation, in the Senate of Canada, lepieBentation 
of Four Members, and (notwithstanding anything in this Act) in case of the 
admission of Newfoundland the normal number of Senators shall be Seventy- Edward Tai^nti 
six and their maximum number shall be Eighty-two ; but Prince Edward Island in Senate, 
when admitted shall be deemed to be comprised in the third of the Three Divisions 
into which Canada is, in relation to the constitution of the Senate, divided by 
this Act, and accordingly, after the admission of Prince Edward Island, whether 
Newfoundland is admitted or not, the representation of Nova Scotia and New 
Brunswick in the Senate shall, as vacancies occur, be reduced from Twelve to 
Ten Members respectively, and the representation of each of those Provinces 
shall not be increased at any time beyond Ten, except under the provisions of 
this Act, for the appointment of Three or Six additional Senators under the 
direction of the Queen. 

jVofc.— The schedules of the B.N.A. Act are omitted as unnecessary for the 
purposes of this volume. 

* Of.Nos.OLXXVIIIandOLXXXVn. For the admission of Rupert’s Land and the North-Western 
Territory, see Nos. OLXXIV and OLXXVI. For the admission of British Columbia and Prince 
Edward Island, see Nos. OLXXVII and OLXXIX. 
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No attempt has been made to illustrate the workings of the British 
North America Act from the mass of case law which has gathered 
round it. The beginner will find an excellent survey of it up to 1918 in 
Lefroy and Kennedy, Short Treatise on Canadian ConstiMional Law 
(Toronto, 1918). The subsequent leading cases must be followed in 
the reports. In this period documents are inserted dealing with the 
territorial completion of the Dominion and the organization of new 
provinces (Nos. CLXXIV, CLXXV, CLXXVI, CLXXVII, CLXXVIll, 
CLXXIX, CLXXXIX, CXG); with the office of governor-general 
(Nos. CLXXXI, CLXXXII, CLXXXIII, CLXXXIV); with the 
constitution of the senate (No. GXGV) ; with the nature and consti- 
tution of the imperial conferences (Nos. GXGI and GXGIII) ; with the 
treaty-making power (Nos. GLXX^^III, GXGII, and GGI) ; with Gana- 
dian representation in London and in foreign countries (Nos. GLXXXV, 
GLXXXVI, GXGIX, GGIII); with the development of nationhood 
(Nos. GXGVII, GXGVIII, GCII, GGV) ; with Ganadian nationals and 
citizens (No. GG). For obvious reasons the covenant of the league of 
nations has been added. 




CLXXIV 

RUPERT’S LAND ACT, 1868. 

(31-32 Victoria, c. 105.) 

An Act for enabling Her Majesty to accept a Surrender upon Term of the LandSf 

Privileges f and Rights of'^The Governor and Company of Adventurers of England 

trading into Hudson's Bay," and for admitting the same into the Dominion of 

Canada, 

[31st July, 1868.] 

WHEREAS by certain letters Patent granted by His late Majesty King Charles Recital of the 
the Second in the Twenty-second Year of His Reign certain Persons therein 
named were incorporated by the Name of “The Governor and Company of ^ 22 0ar *23 
Adventurers of England trading into Hudson’s Bay,” and certain Lands anil ’’ 
Territories, Rights of Government, and other Rights, Privileges, Liberties, 

Franchises, Powers, and Authorities, were thereby granted or purported to be 
granted to the said Governor and Company in His Majesty’s Dominion in North 
America: 

And whereas by the British North America Act, 1867, it was (amongst other 
things) enacted that it should be lawful for Her Majesty, by and with the Advice 
of Her Majesty’s most Honourable Privy Council, on Address from the Houses of 
the Parliament of Canada, to admit Rupert’s Land and the North Western 
Territory, or either of them, into the Union on such Terms and Conditions as are 
in the Address expressed and as Her Majesty thinks fit to approve, subject to 
the provisions of the said Act: ^ 

And whereas for the Purpose of carrying into effect the Provisions of the said Recital of 
British North America Act, 1867, and of admitting Rupert’s Land into the said Agree^ntof 
Dominion as aforesaid upon such Terms as Her Majesty thinks fit to approve, it 
is expedient that the said Lands, Territories, Rights, Privileges, Liberties, 

Franchises, Powers, and Authorities, so far as the same have been lawfully 
granted to the said Company, should be surrendered to Her Majesty, Her Heirs 
and Successors, upon such Terms and Conditions as may be agreed upon by and 
between Her Majesty and the said Governor and Company as hereinafter men- 
tioned : 

Be it therefore enacted by the Queen’s most Excellent Majesty, by and with 
the Advice and Consent of the Lords, Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the Authority of the same, as follows: 

1. This Act may be cited as “ Rupert’s Land Act, isfe.” Short Title. 

2. For the Purposes of this Act the Term “Rupert’s Land” shall include pefinitionof 
the whole of the Lands and Territories held or claimed to be held by the said "Rnpett’sLand.” 
Governor and Company. 

It shall be competent for the said Governor and Company to surrender to Her Power of Her 
Majesty, and for Her Majesty by any instrument under Her Sign Manual and Majesty to a^pt 
Signet to accept a Surrender of all or any of the Lands, Territories, Rights, JJ^^^etc., of the 
Privileges, Liberties, Franchises, Powers, and Authorities whatsoever granted or Company on oer- 
purported to bo granted by the said Letters Patent to the said Governor and Com- 
pany within Rupert’s Land, upon such Terms and Conditions as shall be agreed 
upon by and between Her Majesty and the said Governor and Company; pro- 
vided, however, that such Surrender shall not be accepted by Her Majesty until 
the Terms and Conditions upon which Rupert’s Land shall be admitted into the 
said Dominion of Canada shall have been approved of by Her Majesty, and 
embodied in an Address to Her Majesty from both Houses of the Parliament of 
Canada in pursuance of the One hundred and forty-sixth Section of the British 
North America Act, 1867 ; and that the said Surrender and Acceptance thereof 
shall be null and void unless within a Month from the Date of Such Acceptance 
Her Majesty does by Order in Council under the Provisions of the said last recited 
Act admit Rupert’s Land into the said Dominion; provided further, that no 
Charge shall be imposed by such Terms upon the Consolidated Fund of the 
United Kingdom. 

, ^ See No. h lytitt , aeotioa 146. For the uwmuj addresB, see /otimali of the House of ComnonSt 
1867^, Yol 1 ^ pp. j valuaWe disouaddn see Martin, Chester, The first "New Provlnoe” of 

the Domlnlon^^fCanodtoii HUtorieal Review, i, pp. 864 11.). 
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4. Upon the Acceptance by Her Majesty of such Surrender all Rights of 
Government and Proprietary Rights, and all other Privileges, Liberties, Fran- 
chises, Powers, and Authorities whatsoever, granted or purported to be granted 
by the said Letters Patent to the said Governor and Company within Rupert's 
Land, and which shall have been so surrendered, shall be absolutely extinguished ; 
provided that nothing herein contained shall prevent the said Governor and 
Company from continuing to carry on in Rupert’s Land or elsewhere Trade and 
Commerce. 

5. It shall be competent to Her Majesty by any such Order or Orders in Council 
as aforesaid, on Address from the Houses of the Parliament of Canada, to declare 
that Rupert’s Land shall, from a Date to be therein mentioned, be admitted into 
and become part of the Dominion of Canada ; and thereupon it shall be lawful for 
the Parliament of Canada from the Date aforesaid to make, ordain, and establish 
within the Land and Territory so admitted as aforesaid all such Laws, Institu- 
tions, and Ordinances, and to constitute such Courts and Odlcers, as may be 
necessary for the Peace, Order, and good government of Her Majesty’s Subjects 
and others therein: Provided that, until otherwise enacted by the said Parliament 
of Canada, all the Powers, Authorities, and Jurisdiction of the several Courts of 
Justice now established in Rupert’s Land, and of the several OiTlcers thereof, 
and of all Magistrates and Justices now acting within the said Limits, shall con- 
tinue in full force and effect therein. 


CLXXV 

THE MANITOBA ACT, 1870 
(33 Victoriae, c. 3.) ^ 

An Act to amend and continue the Act 32 and 33 Victoriae, chapter 3/ and to eslahlish 
and provide for the Government of Manitoba. 

[Assented to May 12th, 1870.] 
Whereas it is probable that Her Majesty, The Queen, may, pursuant to the 
British North America Act, 1867, be pleased to admit Rupert’s Land and the 
North-W'cslern Territory * into the Union or Dominion of Canada, before the 
next Session of the Parliament of Canada: 

And whereas it is expedient to prepare for the transfer of the said Territories 
to the Government of Canada at the time appointed by the Queen for such ad- 
mission: 

And whereas it is expedient also to provide for the organization of part of the 
said Territories as a province, and for the establishment of a Government therefor, 
and to make provision for the Civil Government of the remaining part of the said 
Territories, not included within the limits of the Province: 

Therefore Her Majesty, by and with the advice and consent of the Senate and 
ProTinoc to House of Commons of Canada, enacts as follows: 

1. On, from and after the day upon which the Queen, by and with the advice 
tenitoiy when Sind consent of Her Majesty’s Most Honourable Privy Council, under the authority 
united to of the 146th Section of the British North America Act, 1867, shall by Order in 
Council in that behalf, admit Rupert’s Land and the North-Western Territories' 
into the Union or Dominion of Canada, there shall be formed out of the same a 
Its name and province, which shall be one of the Provinces of the Dominion of Canada, and 
boundaries, which shall be called the Province of Manitoba, and be bounded as follows: that 
is to say, commencing at the point where the meridian of ninety-six degrees west 
longitude from Greenwich intersects the parallel of forty-nine degrees north 
latitude,— thence due west along the said parallel of forty-nine degrees north 
latitude (which forms a portion of the boundary line between the United States 
of America and the said North-Western Territory) to the meridian of ninety-nine 
degrees of west longitude, — thence due north along the said meridian of ninety- 
nine degrees west longitude to the intersection of the same with the parallel of fifty 
degrees and thirty minutes north latitude,— thence due east along the said parallel 
of fifty degrees and thirty minutes north latitude to its intersectionwith the before- 

< This act was oonflnned by the British North America Act, 1871 (No. OLXXVDl). See for some 
notice of the ciraunatanoea under which each of the new prorincea wu admitted into the Dominion. 
AttoniiHi/eneral of Prinu Edward Idani t. Aitomip-General of Domiaton, [1905] A. 0. 87. 

• See note on aeotion 146, B.N»i. Act, 1867 (No. OLXXHI) and No. OLXXVI. 



1929] CONSTITUTIONAL DOCUMENTS OF CANADA 641 

mentioned meridian of ninety-six degrees west longitude, — thence due south 
along the said meridian of ninety-six degrees west longitude to the place of 
beginning. 

2. On, from and after the said day on which the order of the Queen in Council Certain pro- 
shall take effect as aforesaid, the provisions of the British North America Act, vtoioiiBaf 
1867, shall, except those parts thereof which are in terms made, or, by reasonable isey^^^ply 
intendment may be held to be specially applicable to or only to affect one or more, to 

but not the whole of the Provinces now composing the Dominion, and except so 
far as the same may be varied by this Act, be applicable to the Province of 
Manitoba, in the same way, and to the like extent as they apply to the several 
Provinces of Canada, and as if the Province of Manitoba had been one of the 
provinces originally united by the said Act. 

3. The said Province shall be represented in the Senate of Canada by two Bq)reseatatioa 
Members, until it shall have, according to decennial census, a population of fifty “ Senate, 
thousand souls, and from thenceforth it shall be represented therein by three 
Members, until it shall have, according to decennial census, a population of 
seventy-five thousand souls, and from thenceforth it shall be represented therein 

by four Members. 

4. The said Province shall be represented, in the first instance, in the House of Bepresentation 
Commons in Canada, by four Members and for that purpose shall be divided by mtheHouaeof 
proclamation of the Governor General, into four Electoral Districts each of which 

shall be represented by one Member: Provided that on the completion of the 
census in the year 1881 , and of each decennial census afterwards the representa- 
tion of the said Province shall be readjusted according to the provisions of the 
fifty-first section of the British North America Act, 1867. 

5. Until the Parliament of Canada otherwise provides, the qualifications of Qualification of 
voters at Elections of Members of the House of Commons shall be the same as for 

the Legislative Assembly hereinafter mentioned : And no person shall be qualified 
to be elected, or to sit and vote as a Member for any Electoral District, unless he 
is a duly qualified voter within the said Province. 

6. For tlie said Province there shall be an Officer styled the Lieutenant Lieutenant- 
Governor, appointed by the Governor General in Council by instrument under 

the Great Seal of Canada. 

7. The Executive Council of the Province shall be composed of such persons, EzeentiTe 
and under such designations, as the Lieutenant Governor shall from time to time OoundL 
think fit: and, in the first instance, of not more than five persons. 

8. Unless and until the Executive Government of the Province otherwise seat of 
directs, the seat of Government of the same shall be at Fort Garry, or within one GoTemmeat. 
mile Uiereof. 

9. There shall be a Legislature for the Province, consisting of the Lieutenant Legidatme. 
Governor, and of two Houses, styled respectively, the Legislative Council of 
Manitoba, and the Legislative Assembly of Manitoba. 

10. The Legislative Council shall, in the first instance, be composed of seven Legidatiye 
Members, and after the expiration of four years from the time of the first appoint- Council, 
ment of such seven Members, may be increased to not more than twelve Members. 

Every Member of the Legislative Council shall be appointed by the Lieutenant- Members^ 
Governor in the Queen’s name, by Instrument under the Great Seal of Manitoba, 
and shall hold office for the term of his life, unless and until the Legislature of 
Manitoba otherwise provides under the British North America Act, 1867. 

1 1 . The Lieutenant-Governor may, from time to time, by Instrument under the Speaker. 
Great Seal, appoint a member of the Legislative Council to be Speaker thereof, 

and may remove him and appoint another in his stead. 

12. Until the Legislature of the Province otherwise provides, the presence of a Quorum, 
majority of the whole number of the Legislative Council, including the Speaker 

shall be necessary to constitute a meeting for the exercise of its powers. 

13. Questions arising in the Legislative Council shall be decided by a majority Voting. 

of voices, and the Speaker shall in all cases have a vote and when the voices are Equality of 
equal the decisions shall be deemed to be in the negative. 

14. The Legislative Assembly shall be composed of twenty-four members to Legidatiye 
be elected to represent the Electoral Divisions into which the said Province may Aaflembiy. 
be divided by the Lieutenant-Governor as hereinafter mentioned. 

15. The presence of a majority of Members of the Legislative Assembly shall Quorum, 
be necessary to constitute a meeting of the House for the exercise of its powers; 

and for that purpose the Speaker shall be recognized as a Member. 

Tt 
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®eoJo» 16. The Lieutenant-Governor shall (within six months of the date of the Order 
DiTWone.Qj Her Majesty in Council admitting Rupert’s Land and the North-Western 
Territory into the Union)) by Prciclamation under the Great Seal, divide the said 
Province into twenty-four Electoral Divisions, due regard being had to existing 
Local Divisions and population. 

17 , Every male person shall be entitled to vote for a Member, to serve in the 
* Legislative Assembly for any Electoral Division, who is qualifled as follows, 
that is to say, if he is:— 

( 1 ) Of the full age of twenty-one years, and not subject to any legal incapacity ; 

(2) A subject of Her Majesty by birth or naturalization: 

(3) And a bond fide householder within the Electoral Division, at the date of 
the Writ of Election for the same, and has been a bond fide householder for one 
year next before the said date ; or, 

ftMotal,— for (4) If, being of the full age of twenty-one y^ars and not subject to any legal 

™ etecgm incapacity and a subject of Her iMajesty by birth or naturalization, he was, at 
the time within twelve months prior to the passing of this Act, and (though in the 
interim temporarily absent) is at the time of such election a bond fide householder, 
and was resident within the Electoral Division at the date of the Writ of Election 
for the same: 

PtoviBo. But this fourth sub-section shall apply only to the first election to be held under 
this Act for Members to ser\'e in the Legislative Assembly aforesaid. 

Proceed^ 18. For the first election of Members to serve in the Legislative Assembly, and 
until the Legislature of the Province otherwise provides, the Lieutenant-Governor 
v^ilated. shall cause writs to be issued, by such person, in such form, and addressed to such 
Returning Ofilcers as he thinks fit ; and for the first election, and until the Legisla- 
ture of the province otherwise provides, the Lieutenant-Governor shall, by pro- 
clamation, prescribe and declare the oaths to be taken by voters, the powers and 
duties of Returning and Deputy Returning Officers, the proceedings to be observed 
at such election, and the period during which such election may be continued, 
and such other provisions in respect to such first election as he may think fit. 
Donjon of 19 . Every Legislative Assembly shall continue for four years from the date of 
the return of the writs for returning the same (subject nevertheless to being sooner 
^'dissolved by the Lieutenant-Governor), and no longer; and the first Session 
thereof shall be called at such time as the Lieutenant-Governor shall appoint. 
SeadoDB at 20. There shall be a Session of the Legislature once at least in every year, so 
**a T«ff twelve months shall not intervene between the last silling of the Legislature 
^ * in one Session and its first sitting in the next Session. 

Oertain pro- 21 . The following provisions of the British North America Act, 1867, respecting 
B K^*Act House of Commons of Canada, shall extend and apply to the Legislative 
1867 to apply! Assembly, that is to say: — Provisions relating to the election of a Speaker, origi- 
nally, and on vacancies, — the duties of the Speaker — the absence of the Speaker 
and the mode of voting, as if those provisions were here re-enacted and made 
applicable in terms to the Legislative Assembly. 

L^rialation 22. In and for the Province, the said Legislature may exclusively make laws 
MhoolMii^t Education subject and according to the following provisions:— 

tocertoin 0) Nothing in any such Law shall prejudicially affect any right or privilege 
pmisioos. with respect to Denominational Schools which any class of persons have by Law 
or practice in the Province at the Union: 

(2) An appeal shall lie to the Governor-General in Council from any Act or 
decision of the Legislature of the Province, or of any Provincial Authority, affect- 
ing any right or privilege of the Protestant or Roman Catholic minority of the 
Queen’s subjects in relation to Education: 

Power raerred (3) In case any such Provincial Law, as from time to time seems to the Gover- 
toPedioiDfiQt. nor-General in Council requisite for the due execution of the provisions of this 
section, is not made, or in case any decision of the Governor-General in Council 
on any appeal under this section is not duly executed by the proper Provincial 
Authority in that behalf, then, and in every such case, and as far only as the 
circumstances of each case require, the Parliament of Canada may make remedial 
laws for the due execution of the provisions of this section, and of any decision of 
the Governor-General in Council under this section. 

Bi^^ and 23. Either the English or the French language may be used by any person in 
Fnooh]^ the debates of the Houses of the Legislature, and both those languages shall be 
used in the respective Records and Journals of those Houses: and either of those 
languages may be used by any person or in any pleading or Process, in or issuing 
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from any Court of Canada established under the British North America Act, 1867, 
or in or from all or any of the Courts of the Province. The Acts of the Legislature 
shall be printed and published in both those languages. 

24. Inasmuch as the Province is not in debt, the said Province shall be entitled interert 

to be paid and to receive from the Government of Canada by half-yearly payments aflowed to the 
in advance, interest at the rate of five per centum per annum on the sum of four ** 

hundred and seventy-two thousand and ninety dollars. SttedeW 

25. The sum of thirty thousand dollars shall be paid yearly by Canada to the Canada, 
Province, for the support of its Government and Legislature, and an annual grant Sofaeldy to the 
in aid of the said Province shall be made, equal to eighty cents per head of the i^vincefor 
population estimated at seventeen thousand souls ; and such grant of eighty cents 

per head shall be augmented in proportion to the increase of population, as may and in pxopor- 
be shewn by the census that shall be taken thereof in the year one thousand one to its 
hundred and eighty-one, and by each subsequent decennial census, until its 
population amounts to four hundred thousand souls, at which amount such grant 
shall remain thereafter, and such sum shall be in full settlement of all future de- 
mands on Canada, and shall be paid half-yearly, in advance, to the said Province. 

26. Canada will assume and defray the charges for the following services: — Canada aaBomea 

(1) Salary of the Lieutenant-Governor. certain expenaes. 

(2) Salaries and allowances of the Judges of the Superior and District or 
County Courts. 

(3) Charges in respect of the Department of the Customs. 

(4) Postal Department. 

(5) Protection of Fisheries. 

(6) Militia. 

(7) Geographical Sur\^ey. 

(8) The Penitentiary. 

(9) And such further charges as may be incident to and connected with the General 
services which, by the British North America Act, 1867, appertain to the General pro^iBion. 
Government, and as are or may be allowed to the other Provinces. 

27. The Customs duties now by law chargeable in Rupert’s Land, shall be CaBtoms datks. 
continued without increase for the period of three years from and after the passing 

of this Act, and the proceeds of such duties shall form part of the Consolidated 
Revenue Fund of Canada. 

28. Such provisions of the Customs Laws of Canada (other than such as pre- costomBlawB. 
scribe the rate of duties payable) as may be from time to time declared by the 
Governor-General in Council to apply to the Province of Manitoba shall be 
applicable thereto, and in force therein accordingly. 

29. Such provisions of the Laws of Canada respecting the Inland Revenue, inianii Rerenae 
including those fixing the amount of duties, as may be from time to time declared laws and dutiBs. 
by the Governor-General in Council applicable to the said province shall apply 

thereto, and be in force therein accordingly. 

30. All ungranted or waste lands in the Province shall be, from and after the Ungmnted 
date of the said transfer, vested in the Crown, and administered by the Govern- 

ment of Canada for the purposes of the Dominion, subject to, and except and so ^ 

far as the same may be affected by, the conditions and stipulations contained in poiposes. 
the agreement for the surrender of Rupert’s Land by the Hudson’s Bay Company 
to Her Majesty. 

31. And whereas it is expedient, towards the extinguishment of the Indian pioTisioDB 
Title to the lands in the Province, to appropriate a portion of such ungranted « to Indian 
lands to the extent of one million four hundred thousand acres thereof, for the 

benefit of the families of the half-breed residents, it is hereby enacted that under 
regulations to be from time to time made by the Governor General in Council, the 
Lieutenant-Governor shall select such lots or tracts in such parts of the Province Grant for half- 
as he may deem expedient, to the extent aforesaid, and divide the same among the *>”“*®* 
children of the half-breed heads of families residing in the province at the time 
of the said transfer to Canada, and the same shall be granted to the said children 
respectively in such mode and on such conditions as to settlement and otherwise, 
as the Governor General in Council shall from time to time determine. 

32. For the quieting of titles, and assuring to the settlers in the Province the Quieting titieB. 
peaceable possession of the lands now held by them, it is enacted as follows:— 

(1) All granto of land In freehold made by the Hudson’s Bay Company up to 
the eighth day of March in the year 1869, shall, if required by the owner, be con- "• 

Armed by grant from the Crown. 


TtS 
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The same. (2) All grants ot estates less than freehold in land made by the Hudson's Bay 
Company, up to the 8th day of March aforesaid, shall if required by the owner, 
be converted into an estate in freehold by grant from the Grown. 

™«sl>7 (3) All titles by occupancy with the sanction and under the license and autho- 

rity of the Hudson’s Bay Company up to the eighth day of March aforesaid, of 
' land in that part of the Province in which the Indian Title has been extinguished, 
shall, if required by the owner, be converted into an estate in freehold by grant 
from the Crown. 

(0 All persons in peaceable possession of tracts of land at the time of the 
transfer to Canada, in those parts of the Province in which the Indian title has 
not been extinguished, shall have the right of pre-emption of the same, on such 
terms and conditions as may be determined by the Governor in Council. 
Lieutenant- (5) The Lieutenant-Governor is hereby authorized under regulations to bo 
mSepro^ made from time to time by the Governor General in Council to make all such 
Biom wder provisions for ascertaining and adjusting, on fair and equitable terms, the rights 
Order in of Common, and rights of cutting Hay held and enjoyed by the Settlers in the 
Province, and for the commutation of the same by grants of fand from the Crown. 
^oo*™*ii to Governor General in Council shall from time to time settle and appoint 

the mode and form of Grants of Land from the Crown, and any Order in Council 
Ac., of grants, for that purpose when published in the Canada Gazette shall have the same force 
and effect as if it were a portion of this Act. 
not Prejudice or affect the rights or 

properties of the Hudson’s Bay Company as contained in the conditions under 
which that Company surrendered Rupert’s Land to her Majesty.^ 

^wSrto respect to such portion of Rupert’s Land and the North-Western 

govern N.-w. Territory as is not included in the Province of Manitoba, it is hereby enacted that 
tenitoiy for the Lieutenant-Governor of the said Province shall be appointed, by Commission 
under the Great Seal of Canada, to be the Lieutenant-Governor of the same, under 
the name of the North-West Territories and subject to the provisions of the Act 
in the next section mentioned. 

hereinbefore is enacted and provided, the Act of the Parliament 
extendi and of Canada passed in the now last .session thereof, and entitled "An Act for the 
continued. Temporar)^ Government of Rupert’s Land and the North-Western Territory 
when united with Canada’’ is hereby re-enacted, extended and continued in force 
until the first day of January, 1871, and until the end of the Session of Parliament 
then next succeeding. 


CLXXVI 

ORDER OF HER MAJESTY IN COUNCIL ADMITTING RUPERT’S 
LAND AND THE NORTH-WESTERN TERRITORY INTO THE 
UNION, 1870 

[Trans: Revised Slalules of Canada, Wll, vol. v.] 

At the Court at Windsor, the 23rd day of June, WO. 

Present 

The QUEEN’S Most Excellent Majesty. 

Lord President. 

Lord Privy Seal. 

Lord Chamberlain. 

Mr. Gladstone. 

Whereas by the British North America Act, 18G7,* it was (amongst other things) 
enacted that it should be lawful for the Queen, by and with the advice of Her 
Majesty's Most Honourable Privy Council, on Address from the Houses of the 
Parliament of Canada, to admit Rupert’s Land and the North-Western Territory, 
or either of them, into the Union on such terms and conditions in each case as 
should be in the Addresses expressed, and as the Queen should think fit to approve, 
subject to the provisions of the said Act. And it was further enacted that tne 
provisions of any Order in Council in that behalf should have effect as if they had 

I See No. OLXZYl. * No. OLZZm. 
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been enacted by the Parliament of the United Kingdom of Great Britain and 
Ireland : 

And whereas by an Address from the Houses of the Parliament of Canada, of 
which Address a copy is contained in the Schedule to this Order annexed, marked 
A, Her Majesty was prayed, by and with the advice of Her Most Honourable 
Privy Council, to unite Rupert’s Land and the North-Western Territory with the 
Dominion of Canada, and to grant to the Parliament of Canada authority to 
legislate for their future welfare and good government upon the terms and con- 
ditions therein stated: 

And whereas by the Rupert’s Land Act, 1868,^ it was (amongst other things) 
enacted that it should be competent for the Governor and Company of Adven- 
turers of England trading into Hudson’s Bay (hereinafter called the Company) 
to surrender to Her Majesty, and for Her Majesty, by any Instrument under Her 
Sign Manual and Signet to accept a surrender of all or any of the lands, territories, 
rights, privileges, liberties, franchises, powers, and authorities whatsoever, 
granted or purported to be granted by certain Letters Patent therein recited to 
the said Company within Rupert’s Land, upon such terms and conditions as 
should be agreed upon by and between Her Majesty and the said Company; 
provided, however, that such surrender should not be accepted by Her Majesty 
until the terms and conditions upon which Rupert’s Land should be admitted 
into the said Dominion of Canada should have been approved of by Her Majesty 
and embodied in an Address to Her Majesty from both the Houses of the Parlia- 
ment of Canada, in pursuance of the 146th Section of the British North America 
Act, 1867. 

And it was by the same Act further enacted that it should be competent to 
Her Majesty, by Order or Orders in Council, on Addresses from the Houses of the 
Parliament of Canada, to declare that Rupert’s Land should, from a date to be 
therein mentioned, be admitted into and become part of the Dominion of Canada ; 

And whereas a second Address from both the Houses of the Parliament of 
Canada has been received by Her Majesty praying that Her Majesty will be 
pleased, under the provisions of the hereinbefore recited Acts, to unite Rupert’s 
Land on the terms and conditions expressed in certain Resolutions therein 
referred to and approved of by Her Majesty, of which said Resolutions and Ad- 
dress copies are contained in the Schedule to this Order annexed, marked B, and 
also to unite the North-W'estern Territory with the Dominion of Canada, as 
prayed for by and on the terms and conditions contained in the hereinbefore first 
recited Address, and also approved Of by Her Majesty: 

And whereas a draft surrender has been submitted to the Governor General of 
Canada containing stipulations to the following effect, viz : — 

1. The sum of 300,000/. (being the sum hereinafter mentioned) shall be paid 
by the Canadian Government into the Bank of England to the credit of the 
Company within six calendar months after acceptance of the surrender aforesaid, 
with interest on the said sum at the rate of 5 per cent per annum, computed from 
the date of such acceptance until the time of such payment. 

2. The size of the blocks which the Company are to select adjoining each of 
their forts in the Red River limits, shall be as follows: 

Upper Fort Garry and town of Winnipeg, including the inclosed park Acres, 
around shop and ground at the entrance to the town . . 500 

Lower Fort Garry (including the farm the Company now have under 
cultivation) 

White Horse Plain 

3. The deduction to be made as hereinafter mentioned from the price of the 
materials of the Electric Telegraph, in respect of deterioration thereof, is to be 
certified within three calendar months from such acceptance as aforesaid by the 
agents of the Company in charge of the depots where the materials are stored. 
And the said price is to be paid by the Canadian Government into the Bank of 
England to the credit of the Company within six calendar months of such accep- 
tance, with interest at the rate of 5 per cent per annum on the amount of such 
price, computed from the date of such acceptance until the time of payment:^ 

And whereas the said draft was on the fifth day of July, one thousand eight 
hundred and sixty-nine, approved by the said Governor General in accordance 
with a Report from the Committee of the Queen’s Privy Council for Canada ; but 

No. OLXXIV. 
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it was not expedient that the said stipulations, not being contained in the afore- 
said Address, should be included in the surrender by the said Company to Her 
Majesty of their rights aforesaid or in this Order in Council. 

And whereas the said Company did by deed under the seal of the said Com- 
pany, and bearing date the nineteenth day of November, one thousand eight 
hundred and sixty-nine, of which deed a copy is contained in the Schedule to this 
Order annexed, marked C, surrender to Her Majesty all the rights of government, 
and other rights, privileges, liberties, franchises, powers and authorities granted, 
or purported to be granted to the said Company by the said Letters Patent herein 
and hereinbefore referred to, and also all similar rights which may have been 
exercised or assumed by the said Company in any parts of British North America 
not forming part of Rupert's Land, or of Canada or of British Columbia, and all 
the lands and territories (except and subject as in the terms and conditions therein 
mentioned) granted or purported to be granted to the said Company by the said 
Letters Patent: 

And whereas such surrender has been duly accepted by Her Majesty, by an 
instrument under her Sign Manual and Signet, bearing date at Windsor the 
twenty-second day of June, one thousand eight hundred and seventy: 

It is hereby Ordered and declared by Her Majesty, by and with the advice of the 
Privy Council, in pursuance and exercise of the powers vested in Her Majesty by 
the said Acts of Parliament, that from and after the fifteenth day of July, one 
thousand eight hundred and seventy, the said North-Western Territory shall be 
admitted into and become part of the Dominion of Canada upon the terms and 
conditions set forth in the first hereinbefore recited Address, and that the Parlia- 
ment of Canada shall from the day aforesaid have full power and authority to 
legislate for the future welfare and good government of the said Territory. And 
it is further ordered that, without prejudice to any obligations arising from the 
aforesaid approved Report, Rupert's Land shall from and after the said date be 
admitted into and become part of the Dominion of Canada upon the following 
terms and conditions, being the terms and conditions still remaining to be per- 
formed of those embodied in the said second address of the Parliament of Canada, 
and approved of by Her Majesty as aforesaid: — 

1. Canada is to pay to the Company 300,000f., when Rupert’s Land is trans- 
ferred to the Dominion of Canada. 

2. The Company are to retain the posts they actually occupy in the North- 
Western Territory, and may, within twelve months of the surrender, select a 
block of land adjoining each of its posts within any part of British North America 
not comprised in Canada and British Columbia, in conformity, except as regards 
the Red River Territory, with a list made out by the Company and communicated 
to the Canadian Ministers, being the list in the Schedule of the aforesaid Deed of 
Surrender. The actual survey is to be proceeded with, with all convenient speed. 

3. The size of each block is not to exceed [10] acres round Upper Fort Garr>% 
[300] acres round Lower Fort Garry ; in the rest of the Red River Territory a 
number of acres to be settled at once between the Governor in Council and the 
Company, but so that the aggregate extent of the blocks is not to exceed 50,000 
acres. 

4. So far as the configuration of the country admits, the blocks shall front the 
river or road by which means of access are provided, and shall be approximately 
in the shape of parallelograms, of which the frontage shall not be more than half 
the depth. 

5. The Company may, for fifty years after the surrender, claim in any township 
or district within the Fertile Belt, in which land is set out for settlement, grants 
of land not exceeding one twentieth part of the land so set out. The blocks so 
granted to be determined by lot, and the Company to pay a rateable share of the 
survey expenses, not exceeding 8 cents Canadian an acre. The Company may 
defer the exercise of their right of claiming the proportion of each township for 
not more than ten years after it is set out; but their claim must be limited to an 
allotment from the lands remaining unsold at the time they declare their intention 
to make it. 

6. For the purpose of the last Article, the Fertile Belt is to be bounded as 
follows: — On the south by the United States boundary; on the west by the 
Rocky Mountains; on the north by the northern branch of the Saskatchewan; 
on the east by Lake Winnipeg, the Lake of the Woods, and the waters connecting 
them. 
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7. If any township shall be formed abutting on the north bank of the northern 
branch of the Saskatchewan River, the Company may take their one-twentieth 
of any such township, which for the purpose of this Article shall not extend more 
than five miles inland from the river, giving to the Canadian Dominion an equal 
quantity of the portion of lands coming to them of townships established on the 
southern bank. 

8. In laying out any public roads, canals, &c., through any block of land re- 
served to the Company, the Canadian Government may take, without compensa- 
tion, such land as is necessary for the purpose, not exceeding one-twenty-fifth of 
the total acreage of the block ; but if the Canadian Government require any land 
which is actually under cultivation, or which has been built upon, or which is 
necessary for giving the Company's servants access to any river or lake, or as a 
frontage to any river or lake, they shall pay to the Company the fair value of the 
same, and shall make compensation for any injury done to the Company or their 
servants. 

9. It is understood that the whole of the land to be appropriated within the 
meaning of the last preceding clause shall be appropriated for public purposes. 

10. All titles to land up to the eighth day of March, one thousand eight hundred 
and sixty-nine, conferred by the Company are to be confirmed. 

11. The Company is to be at liberty to carry on its trade without hindrance in 
its corporate capacity, and no exceptional tax is to be placed on the Company's 
land, trade or servants, nor any import duties on goods introduced by them 
previous to the surrender. 

12. Canada is to take over the materials of the electric telegraph at cost price 
— such price including transport, but not including interest for money, and sub- 
ject to a deduction for ascertained deterioration. 

13. The Company's claim to land under agreements of Messrs. Vankoughnet 
and Hopkins to be withdrawn. 

14. Any claims of Indians to compensation for lands required for purposes of 
settlement shall be disposed of by the Canadian Government in communication 
with the Imperial Government; and the Company shall be relieved of all respon- 
sibility in respect of them. 

15. The Governor in Council is authorized and empowered to arrange any 
details that may be necessary to carry out the above terms and conditions. 

And the Bight Honorable Earl Granville, one of Her Majesty's principal 
Secretaries of State, is to give the necessary directions herein accordingly. 

SCHEDULES 
Schedule (A) 

Address to Her Majesty the Queen from the Senate and House of Commons 
of the Dominion of Canada. 

To the Queen's Most Excellent Majesty. 

Most Gracious Sovereign, 

We, your Majesty's most dutiful and loyal subjects, the Senate and Commons 
of the Dominion of Canada in Parliament assembled, humbly approach your 
Majesty for the purpose of representing: — 

That it would promote the prosperity of the Canadian people, and conduce 
to the advantage of the whole Empire, if the Dominion of C4anada, constituted 
under the provisions of the British North America Act, 1867, were extended 
westward to the shores of the Pacific Ocean. 

That the colonization of the fertile lands of the Saskatchewan, the Assiniboine, 
and the Red River districts; the development of the mineral wealth which 
abounds in the region of the Northwest; and the extension of commercial inter- 
course through British possessions in America from the Atlantic to the Pacific, 
are alike dependent on the establishment of a stable government for the mainte- 
nance of law and order in the North-Western Territories. 

That the welfare of a sparse and widely scattered population of British subjects 
of European origin, already inhabiting these remote and unorganized^ territories, 
would be materially enhanced by the formation therein of political institutions 
bearing analogy, as far as circumstances will admit, to those which exist in the 
several Provinces of this Dominion. , 

That the 146th section of the British North America Act, 1867, provides for 
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the admission of Rupert’s Land and the North-Western Territory, or either of 
them, into union with Canada, upon the terms and conditions to be expressed in 
addresses from the Houses of Parliament of this Dominion to your Majesty, and 
which shall be approved of by your Majesty in Council. 

That we do therefore most humbly pray that your Majesty will be graciously 
pleased, by and with the advice of your Most Honorable Privy Council, to unite 
Rupert’s Land and the North-Western Territory with this Dominion, and to 
grant to the Parliament of Canada authority to legislate for their future welfare 
and good Government ; and we most humbly beg to express to your Majesty that 
we are willing to assume the duties and obligations of government and legislation 
as regards these territories. 

That in the event of your Majesty’s Government agreeing to transfer to Canada 
the jurisdiction and control over the said region, the Government and Parliament 
of Canada will be ready to provide that the legal rights of any corporation, 
company or individual within the same shall be respected, and placed under the 
protection of Courts of competent jurisdiction. 

And furthermore that, upon the transference of the territories in question to 
the Canadian Government, the claims of the Indian tribes to compensation for 
lands required for purposes of settlement will be considered and settled in con- 
formity with the equitable principles which have uniformly governed the British 
Grown in its dealings with the aborigines. 

All of which we humbly pray your Majesty to take into your Majesty’s Most 
gracious and favourable consideration. 

The Senate, Tuesday, December 17th, 1867. 

(Signed), Joseph Cauchon, Speaker. 

House of Commons, Monday, December 16th, 1867. 

(Signed), James Cockburn, Speaker. 

Schedule (B). 

1 . Resolutions. 

May 28th, 1860. 

Resolved ^ — That the Senate and Commons of the Dominion of Canada, during 
the first session of the first Parliament of Canada, adopted an Address to Her 
Majesty, praying that Her Majesty would be graciously pleased, by and with the 
advice of Her Most Honourable Privy Council, under the provisions of 146th 
section of The British North America Act, 1867 ; and on the terms specified in the 
Address, to unite Rupert’s Land and the North-west Territory with this Domi- 
nion, and to grant to the Parliament of Canada authority to legislate for their 
future welfare and good government, and assuring Her Majesty of the willingness 
of the Parliament of Canada to assume the duties and obligations of government 
and legislation as regard those territories. 

Resolved , — That the Joint Address of the Senate and Commons of Canada was 
duly laid at the foot of the throne, and that Her Majesty, by despatch from the 
Right Honourable the Secretary of State for the Colonies, to the Governor 
General of Canada, under date of the 23rd of April, 1868, signified Her willingness 
to comply with the prayer of the said Address ; but She was advised that the 
requisite powers of government and legislation could not, consistently with the 
existing charter of the Hudson’s Bay Company, be transferred to Canada without 
an Act of Parliament, which Act^ was subsequently passed by the Imperial 
Parliament, and received Her Majesty’s assent on the 31st July, 1868. 

Resolved , — That by despatch dated 8th August, 1868, from the Honourable 
Secretary of State for the Colonies, the Governor-General was informed, that in 
pursuance of the powers conferred by the Act for the surrender of the Hudson 
Bay Territories to Her Majesty, he proposed to enter into negotiations with the 
Company as to the terms of such surrender, whereupon, under authority of an 
order of the Governor-General in Council of the 1st October, 1868, the Honourable 
Sir George Et. Cartier, Baronet, and the Honourable William MacDougall, C.B., 
were appointed a Delegation to England, to arrange the terms for the acquisition 
by Canada of Rupert’s Land, and by another Order in Council of the same date, 
were authorized to arrange for the admission of the North-west Territory into 
union with Canada, either with or without Rupert's Land, as it might be found 
practicable and expedient. 


No.OLXXIV. 
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Resolved, — ^That the Delegates proceeded on their mission to England and 
entered into negotiations with his Grace the Duke of Buckingham and Chandos, 
the Secretaiy of State for the Colonies, and afterwards with the Right Honourable 
Earl Granville, his successor in office, for the acquisition by Canada of the terri- 
torial and other rights claimed by the Hudson’s Bay Company in Rupert’s Land, 
and in any other part of British North America, not comprised in Rupert’s Land, 
Canada, or British Columbia. That terms of agreement were conditionally as- 
sented to by the Delegates on behalf of the Dominion, and on their return to 
Canada were submitted with a Report dated 8th May, 1869, which was approved 
by His Excellency the Governor in Council, on the 14th day of the same month. 

Resolved, — That the Senate will be prepared to concur in accepting the transfer 
of the territorial and other rights of the Hudson’s Bay Company in Rupert’s Land, 
and in any other part of British North America, not comprised in Rupert’s Land, 
Canada or British Columbia, on the terms conditionally agreed to on behalf of the 
Government of Canada, by the Hon. Sir George Et. Cartier, Baronet, and the 
Hon. William MacDougall, C.B., and on behalf of the Hudson’s Bay Company, 
by Sir Stafford H. Northcote, Governor of that Company, and approved by His 
Excellency in Council as aforesaid, which terms are set forth in a letter from Sir 
Frederic Rogers, Under-Secretary of State for the Colonies, of the 9th March, 
1869, communicated to the Delegates by Direction of Earl Granville, and in two 
subsequent Memorandums dated respectively 22nd and 29th March, 1869, con- 
taining a modification of such terms, and are in the words and figures following: — 

“ Terms, as slaled in Ihe Leller from Sir Frederic Rogers, of March, 2869. 

“ 1. The Hudson’s Bay Company to surrender to Her Majesty all the rights of 
Government, property, etc., in Rupert’s Land which are specified in 31 & 32 
Viet., cap. 105, sec. 4 ; and also all similar rights in any other part of British North 
America, not comprised in Rupert’s Land, Canada or British Columbia. 

“2. Canada is to pay to the Company 300,0001., when Rupert’s Land is trans- 
ferred to the Dominion of Canada. 

“ 3. The Company may, within twelve months of the surrender, select a block 
of land adjoining each of its stations, within the limits specified in Article 1. 

“4. The size of the blocks not to exceed acres in the Red River Terri- 
tory, and the aggregate extent of the blocks is not to exceed 50,000 acres. 

“ 5. So far as the configuration of the country admits, the blocks are to be in the 
shape of parallelograms, of which the length is not more than double the breadth. 

“6. The Hudson’s Bay Company may, for fifty years after the surrender, 
claim in any township or district within the Fertile Belt in which land is set out 
for settlement, select grants of land, not exceeding one-twentieth of the land so 
set out. The blocks so granted to be determined by lot, and the Hudson’s Bay 
Company to pay a rateable share of the survey expenses, not exceeding an 
acre. 

“ 7. For the purpose of the present agreement, the Fertile Belt is to be bounded 
as follows: — On the south by the United States’ boundary; on the west by the 
Rocky Mountains; on the north by the northern branch of the Saskatchewan; 
on the east by Lake Winnipeg, the Lake of the Woods, and the waters connecting 
them. 

“8. All titles to land up to the 8th March, 1869, conferred by the Company, 
are to be confirmed. 

“9. The Company is to be at liberty to carry on its trade without hindrance, 
in its corporate capacity and no exceptional tax is to be placed on the Company’s 
land, trade or servants, nor any import duty on goods introduced by them 
previous to the surrender. 

“ 10. Canada is to take over the materials of the electric telegraph at cost price, 
such price including transport but not including interest for money, and subject 
to a deduction for ascertained deteriorations. 

“11. The Company’s claim to land under agreement of Messrs. Vankoughnet 
and Hopkins to be withdrawn. 

“ 12. The details of this arrangement, including the filling up the blanks in 
Articles 4 and 6, to be settled at once by mutual agreement.” 
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** Memorandum 

Details of Agreement between the Delegates of the Government of the Dominion, and 
the Directors of the Hudson's Bay Company, 

** 1. It is understood that, in surrendering to Her Majesty, all the rights, &c., 
of the Company in any part of British North America not comprised in Rupert's 
Land, Canada or British Columbia, the Company are to retain the posts they 
actually occupy in the North West Territory. 

. ** 2. . 1 1 is understood that it will be a sufllcient act of selection under Article III., 
that the Company should, within twelve months, name the number of acres 
which they will require adjoining each post. The actual survey to be proceeded 
with, with all convenient speed. 

** 3. It is understood that in the Red River Settlement, the size of the blocks 
to be retained round Upper Fort Garry shall not exceed (10) acres ; and that round 
Lower Fort Garry shall not exceed (300) acres. 

** 4. It is understood that a list of the stations round which the Company will 
require blocks of land, with the size of the blocks they will require, shall be made 
out forthwith, and communicated to the Canadian Ministers. 

*' 5. It is understood that Article V, shall be construed to mean that the blocks 
shall front the river or road, by which means of access are provided, and shall be 
approximately in the form of parallelograms, of which the frontage shall not be 
more than half the depth. 

“6. It is understood that the Company may defer the exercise of their right 
of claiming their proportion of each township for not more than ten years after 
it is set out ; but their claim must be limited to an allotment from the lands re- 
maining unsold at the time they declare their intention to make it. 

7. It is understood that the Blank in Article 6 shall be fllled up with 8 cents 
(Canadian). 

*'8. It is understood that any claims of Indians to compensation for lands 
required for purposes of settlement shall be disposed of by the Canadian Govern- 
ment, in communication with the Imperial Government, and that the Company 
shall be relieved of all responsibility in respect of them. 

(Signed.) “Stafford H. Northcote. 

“G. E. Cartier. 

“W. MacDougall. 

“March 22, 1869. 


** Memorandum of a further Agreement between Sir Geo, Et, Cartier and Sir Stafford 

Northcote, 

“ Inasmuch as the northern branch of the Saskatchewan River is the northern 
boundary of the Fertile Belt, and therefore any land on the northern bank is not 
within the territory of which the Company are to have one-twentieth part, it is 
understood that, in forming the townships abutting on the northern bank, the 
Company shall be at liberty to lake their one-twentieth of any such townships, 
giving up to the Canadian Dominion an equal quantity of the portion of lands 
coming to them of townships established on the southern bank. 

“ It is understood that the townships on the northern bank shall not for the 
above purpose extend more than flve miles inland from the river. 

“ It is understood that, in laying out any public roads, canals, &c., through any 
block of land reserved to the Company, the Canadian Government may take, 
without compensation, such land as i.s necessary for the purpose, not exceeding 
one twenty-fifth of the total acreage of the block : but if the Canadian Government 
require any land which is actually under cultivation, or which has been built 
upon, or which is necessary for giving the Company's servants access to any 
river or lake, or as a frontage to any river or lake, they shall pay the Company 
the fair value of the same, and shall make compensation for any injury done to 
the Company or their servants. 

“ It is understood that the whole of the land to be appropriated within the 
meaning of the last preceding clause shall be appropriatkl for public purposes. 

(Signed.) “Geo. Et. Cartier. 

“Stafford Northcote. 


London, March 29, 1869.’* 
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i?wo/y«d,— That this House leams with satisfaction, by letter from the Under- 
secretary of State for the Colonies, of 9th March last, that, in fulfilment of the 
expectations held out in Mr. CardwelFs despatch of 1 7th June, 1865, Her Majesty’s 
Government will be prepared to propose to Parliament that the Imperial guaran- 
tee be given to a loan of 300,000/., the amount which is proposed to be paid over 
by Canada on the transfer of the Company’s rights. 

Resolved ^ — ^That the Senate will be ready to concur with the House of Commons 
in an Address to Her Majesty, that she will be graciously pleased, by and with 
the advice of Her Most Honourable Privy Council, under the 146th clause of The 
British North America Act, 1867, and the provisions of the Imperial Act, 31 & 32 
Viet., cap. 105, to unite Hupert’s Land on the terms and conditions expressed in 
the foregoing Resolutions, and also to unite the North-Western Territory with 
the Dominion of Canada, as prayed for by, and on the terms and conditions con- 
tained in the joint Address of the Senate and the House of Commons of Canada, 
adopted during the first session of the first Parliament of Canada, and hereinbefore 
referred to. 

Resolved ^ — ^That upon the transference of the territories in question to the 
Canadian Government, it will be the duty of the Government to make adequate 
provision for the protection of the Indian tribes whose interests and well-being 
are involved in the transfer. 

Resolved , — That the Governor in Council be authorized and empowered to 
arrange any details, that may be necessary to carry out the terms and conditions 
of the above agreement. 


2. Address. 

To the Queen’s Most Excellent Majesty. 

Most Gracious Sovereign, 

WE, your Majesty’s most dutiful and loyal subjects, the Senate and Commons 
of the Dominion of Canada in Parliament assembled, humbly approach your 
Majesty for the purpose of representing: — 

That, during the first session of the first Parliament of this Dominion, we 
adopted an Address to your Majesty, praying that your Majesty would be 
graciously pleased, by and with the advice of your Majesty’s Most Honourable 
Privy Council under the provisions of the 146th Section of the British North 
America Act, 1867, and on the terms specified in that Address, to unite Rupert’s 
Land and the North-West Territory with this Dominion, and to grant to the 
Parliament of Canada authority to legislate for their future welfare and good 
government, and assuring your Majesty of the willingness of the Parliament of 
Canada to assume the duties and obligations of Government and legislation as 
regards those territories. 

That our joint Address was duly laid at the foot of the Throne, and that your 
Majesty, by despatch from the Right Honourable the Secretary of State for the 
Colonies to the Governor General of Canada, under date of the 23rd April, 1868, 
signified your Majesty’s willingness to comply with the prayer of the said Address, 
but that your Majesty was advised that the requisite powers of government and 
legislation could not, consistently with the existing charter of the Hudson’s Bay 
Company, be transferred to Canada without an Act of Parliament, which Act 
was subsequently passed by the Imperial Parliament, and received your Majesty’s 
assent on the 31st July, 1868. 

That by a despatch dated 8th August, 1868, from the Honourable the Secretary 
of State for the Colonies, the Governor General was informed that in pursuance 
of the powers conferred by tlie Act for the surrender of the Husdon’s Bay terri- 
tories to your Majesty he proposed to enter into negotiations with the company 
as to the terms of such surrender, whereupon, under authority of an Order of the 
Governor-General in Council, of the 1st October, 1868, the Honourable Sir George 
Et. Cartier, Baronet, and the Honourable William MacDougall, C.B., were ap- 
pointed a delegation to England to arrange the terms for the acquisition by 
Canada of Rupert’s Land, and by another Order in Council of the same date, 
were authorized to arrange for the admission of the North West Territory into 
union with Canada either with or without Rupert’s Land, as might be found 
practicable and expedient. ^ ... 

That the delegates proceeded on their mission to England, and entered mto 
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negotiations with his Grace the Duke of Buckingham and Ghandos, then Secretary 
of State for the Colonies, and afterwards with the Bight Honourable Earl Gran- 
ville, his successor in oillce, for the acquisition by Canada of the territorial and 
other rights claimed by the Hudson*s Bay Company in Rupert’s Land, and in any 
other part of British North America not comprised in Rupert’s Land, Canada or 
British Columbia, on the terms conditionally agreed to on behalf of the Govern- 
ment of Canada by the Honourable Sir George Et. Cartier, Baronet, and the 
Honourable William MacDougall, C.B., and on behalf of the Hudson’s Bay Com- 
pany by Sir Stafford H. Northcote, Governor of that Company, and approved by 
His Excellency in Council as aforesaid, which terms are set forth in a ietter from 
Sir Frederic Rogers, Under-Secretary of State for the Colonies, of the 9th March, 
1869, communicated to the delegates by direction of Earl Granville, and in two 
subsequent Memorandums dated respectively 22nd and 29th March, 1869, con- 
taining a modifleation of such terms, and are in the words and figures following: — 

Terms, as stated in the Letter from Sir Frederic Rogers of 9ih March, 1869, 

[These terms as set forth on page 649 supra are here recited at length.] 

“ Memorandum 

^'Details of Agreement between the Delegates of the Government of the Dominion 
and the Directors of the Hudson's Bay Company, 

memorandum as set forth on page 650 supra is here recited at length.] 

“ Memorandum of a further Agreement between Sir Geo. El. Cartier and Sir Stafford 

Northcote. 

[This Memorandum as set forth on page 650 supra is here recited at length.] 

That we learn with satisfaction by letter from the Under-Secrctary of State 
for the Colonies, of the 9th March last, that, in fulfilment of the expectations held 
out in Mr. Cardwell’s despatch of the 17th June, 1865, your Majesty’s Government 
will be prepared to propose to Parliament that the Imperial guarantee be given 
to a loan of 300,000/. the amount which is proposed to be paid over by Canada on 
the transfer of the Company’s rights. 

That upon the transference of the territories in question to the Canadian 
Government it will be our duty to make adequate provision for the protection of 
the Indian tribes whose interests and well-being are involved in the transfer, and 
we authorize and empower the Governor in Council to arrange any details that 
may be necessary to carry out the terms and conditions of the above agreement. 

We therefore most humbly pray that your Majesty will be graciously pleased, 
by and with the advice of your Most Honourable Privy Council, under the 14Gth 
clause of the British North America Act, 1867, and the* provisions of the Imperial 
Act 31 and 32 Viet. cap. 105, to unite Rupert's Land on the terms and conditions 
expressed in the foregoing resolutions and also to unite the North-Western 
Territory with the Dominion of Canada as prayed for by and on the terms and 
conditions contained in our joint Address adopted during the first session of the 
first Parliament of this Dominion, and hereinbefore referred to. 

The Senate, Monday, May 31, 1869. 

(Signed,) Joseph Cauchon, Speaker. 

House of Commons, Ottawa, May 29, 1869. 

(Signed,) James Cockuurn, Speaker. 

Schedule (C). 

The Governor and Company of Adventurers of England trading into Hudson’s 
Bay to Her Majesty Queen Victoria. 

Deed of Surrender 

To all whom these presents shall come unto, or concern, the Governor and Com- 
pany of Adventurers of England, trading into Hudson’s Bay, send greeting. 

Whereas the said Governor and Company were established and incorporated by 
their said name of “The Governor and Company of Adventurers of England, 
trading into Husdon’s Bay,’’ by Letters Patent granted by His late Majesty King 
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Charles the Second in the twenty-second year of his reign, whereby His said 
Majesty granted unto the said company and their successors the sole trade and 
commerce of all those seas, straits, bays, rivers, lakes, creeks and sounds in what- 
soever latitude they should be, that lay within the entrance of the straits common- 
ly called Hudson's Straits together with all the lands and territories upon the 
countries, coasts, and conflnes of the seas, bays, lakes, rivers, creeks, and sounds 
aforesaid that were not already actually possessed by, or granted to, any of His 
Majesty’s subjects, or possessed by the subjects of any other Christian Prince or 
State, and that the said land should be from thenceforth reckoned and reputed 
as one of His Majesty’s Plantations or Colonies in America, called Rupert’s Land ; 
and whereby His said Majesty made and constituted the said Governor and 
Company and their successors the absolute lords and proprietors of the same 
territory, limits and places aforesaid, and of all other the premises saving the 
faith, allegiance and sovereign dominion due to His said Majesty, his heirs and 
successors for the same ; and granted to the said Governor and Company and their 
successors, sucli rights of Government and other rights, privileges and liberties, 
franchises, powers and authorities in Rupert’s Land as therein expressed. And 
whereas ever since the date of the said Letters Patent, the said Governor and 
Company have exercised and enjoyed the sole right thereby granted of such trade 
and commerce as therein mentioned, and have exercised and enjoyed other rights, 
privileges, liberties, franchises, powers, and authorities thereby granted ; and the 
said Governor and Company may have exercised or assumed rights of Government 
in other parts of British North America not forming part of Rupert’s Land, or of 
Canada, or of British Columbia. And whereas by the British North America Act, 
1867, it is (amongst other things) enacted that it shall be lawful for Her present 
Majesty Queen Victoria, by and with the advice and consent of Her Majesty’s 
most Honourable Privy Council, on address from the Houses of Parliament of 
Canada, to admit Rupert’s Land and the North Western Territory or either of 
them into the Union of the Dominion of Canada on such terms and conditions as 
are in the Address expressed, and as Her Majesty thinks lit to approve, subject 
to the provisions of the said Act. And whereas, by the Rupert’s Land Act, 1868, 
it is enacted (amongst other things) that for the purposes of that Act the term 
“Rupert’s Land’’ shall include tlie whole of the lands and territories held or 
claimed to be held by the said Governor and Company, and that it shall be com- 
petent for the said Governor and Company to surrender to Her Majesty, and for 
Her Majesty, by any instrument under Her Sign Manual and Signet to accept a 
surrender of all or any of the lands, territories, rights, privileges, liberties, fran- 
chises, powers and authorities whatsoever, granted or purported to be granted by 
the said Letters Patent to the said Governor and Company within Rupert’s Land, 
upon such terms and conditions as shall be agreed upon by and between Her 
Majesty and the said Governor and Company ; provided, however, that such sur- 
render shall not be accepted by Her Majesty until the terms and conditions upon 
which Rupert’s Land shall be admitted into the said Dominion of Canada shall 
have been approved of by Her Majesty, and embodied in an Address to Her 
Majesty from the Houses of the Parliament of Canada, in pursuance of the 146th 
Section of the British North America Act, 1867, and that upon the acceptance by 
Her Majesty of such surrender, all rights of Government and proprietary rights, 
and all other privileges, liberties, franchises, powers and authorities whatsoever, 
granted or purported to be granted by the said Letters Patent to the said Gover- 
nor and Company within Rupert’s Land, and which shall have been so sur- 
rendered, shall be absolutely extinguished, provided that nothing in the said Act 
contained shall prevent the said Governor and Company from continuing to car^ 
on in Rupert’s Land or elsewhere trade and commerce. And whereas Her said 
Majesty Queen Victoria and the said Governor and Company have agreed to 
terms and conditions upon ■which the said Governor and Company shall surrender 
to Her said Majesty, pursuant to the provisions in that behalf in the Rupert’s 
Land Act, 1868, contained, all the rights of Government and other rights, privi- 
leges, liberties, franchises, powers and authorities, and all the lands and terri- 
tories (except and subject as in the said terms and conditions expressed or men- 
tioned) granted or purported to be granted by the said Letters Patent, and also 
all similar rights which have been exercised or assumed by the said Governor 
and Company in any parts of British North America not forming part of Rupert’s 
Land, or of Canada, or of British Columbia, in order and to the intent that, after 
such surrender has been effected and accepted under the provisions of the last- 
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mentioned Act, the said Rupert's Land may be admitted into the Union of the 
Dominion of Canada, pursuant to the hereinbefore mentioned Acts or one of them. 
And whereas the said terms and conditions on which it has been agreed that the 
said surrender is to be made by the said Governor and Company (who are in the 
following articles designated as the Company) to Her said Majesty are as follows 
(that is to say) : — 

1. The Canadian Government shall pay to the Company the sum of 300,000/. 
sterling when Rupert's Land is transferred to the Dominion of Canada. 

2. The Company to retain all the posts or stations now actually possessed and 
occupied by them or their ofTicers or agents whether in Rupert's Land or any 
other part of British North America, and may within twelve months after the 
acceptance of the said surrender select a block of land adjoining each of their 
posts or stations, within any part of British North America, not comprised in 
Canada and British Columbia in conformity, except as regards the Red River 
Territory, with a list made out by the Company and communicated to the 
Canadian Ministers, being the list in the annexed schedule. The actual survey is 
to be proceeded with, with all convenient speed. 

3. The size of each block is not to exceed in the Red River Territory an amount 
to be agreed upon between the Company and the Governor of Canada in Council. 

4. So far as the configuration of the country admits, the blocks shall front the 
river or road by which means of access are provided, and shall be approximately 
in the shape of parallelograms, and of which the frontage shall not be more than 
half the depth. 

5. The Company may, at any time within fifty years after such acceptance of 
the said surrender, claim in any township or district within the fertile belt in 
which land is set out for settlements, grants of land not exceeding one-twentieth 
part of the land so set out ; the blocks so granted to be determined by lot, and the 
Company to pay a rateable share of the survey expenses, not exceeding 8 cents 
Canadian an acre. The Company may defer the exercise of their right of claiming 
their proportion of each township or district for not more than ten years after it 
is set out, but their claim must be limited to an allotment from the lands re- 
maining unsold at the time they declare their intention to make it. 

6. For the purpose of the last article the fertile belt is to be bounded as 
follows: — On the south by the United States' boundary; on the west by the 
Rocky Mountains; on the north by the Northern Branch of the Saskatchewan 
River; on the east by Lake Winnipeg, the Lake of the Woods and the waters 
connecting them. 

7. If any township shall be formed abutting on the north bank of the northern 
branch of the Saskatchewan River, the Company may take their one-twentieth 
of any such township, which, for the purpose of this article, shall not extend 
more than five miles inland from the river, giving to the Canadian Dominion an 
equal quantity of the portion of land coming to them of townships established on 
the southern bank of the said river. 

8. In laying out any public roads, canals or other public works, through any 
block of land reserved to the Company, the Canadian Government may take 
without compensation such land as is necessary for the purpose, not exceeding 
one-twenty-fifth of the total acreage of the block ; but if the Canadian Govern- 
ment require any land which is actually under cultivation, which has been built 
upon, or which is necessary for giving the Company's servants access to any river 
or lake, the said Government shall pay to the Company the fair value of the same, 
and shall make compensation for any injury done to the Company or their ser- 
vants. 

9. It is to be understood that the whole of the land to be appropriated within 
the meaning of the last preceding clause, shall be appropriated for public pur- 
poses. 

10. All titles of land up to the eighth day of March, one thousand eight hundred 
and sixty-nine, conferred by the Company, are to be confirmed. 

11. The Company is to be at liberty to carry on its trade without hindrance in 
its corporate capacity; and no exceptional tax is to be placed on the Company's 
land, trade or servants, nor any import duty on goods introduced by the said 
Company previously to such acceptance of the said surrender. 

12. Canada is to take over the materials of the electric telegraph at cost price; 
such price including transport, but not including interest for money, and subject 
to a deduction for ascertained deterioration. 
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13. The Company's claim to land under an agreement of Messrs. Vankoughnet 
and Hopkins is to be withdrawn. 

14. Any claims of Indians to compensation for lands required for purposes of 
settlement shall be disposed of by the Canadian Government in communication 
with the Imperial Government ; and the Compnay shall be relieved of all respon- 
sibility in respect of them. 

And whereas the surrender hereinafter contained is intended to be made in 
pursuance of the agreement, and upon the terms and conditions hereinbefore 
stated : 

Now know ye, and these presents witness, that, in pursuance of the powers and 
provisions of the Rupert’s Land Act, 1868, and on the terms and conditions afore- 
said, and also on condition of this surrender being accepted pursuant to the pro- 
visions of that Act, the said Governor and Company do hereby surrender to the 
Queen's Most Gracious Majesty, all the rights of Government, and other rights, 
privileges, liberties, franchises, powers and authorities, granted or purported to 
be granted to the said Governor and Company by the said recited Letters Patent 
of His late Majesty King Charles the Second ; and also all similar rights which may 
have been exercised or assumed by the said Governor and Company in any parts 
of British North America, not forming part of Rupert’s Land or of Canada, or of 
British Columbia, and all the lands and territories within Rupert’s Land (except 
and subject as in the said terms and conditions mentioned) granted or purported 
to be granted to the said Governor and Company by the said Letters Patent. In 
witness whereof, the Governor and Company of Adventurers of England trading 
into Hudson's Bay, have hereunto caused their Common Seal to be affixed, the 
nineteenth day of November, One thousand eight hundred and sixty-nine. 


THE SCHEDULE ABOVE REFERRED TO 
Northern Department, Rupebt's Land 


District 

Post 

Acres of Land 

English River 

Isle & la Crosse 

50 

Rapid River 

5 


Portage La Loche 

20 say 10 acres each end of 


Green Lake 

100 portage 


Gold Lake 

10 


Deer's Lake 

5 

190 acres in English River 

Saskatchewan 

Edmonton House 

3,000 Dist. 


Rocky Mountain House . 
Fort Victoria 

500 


3,000 


St. Paul 

3,000 


Fort Pitt 

3,000 


Battle River 

3,000 


Carlton House 

3,000 


Fort Albert 

3,000 


Whitefish Lake 

500 


Lac La Biche 

1,000 


Fort Assiniboine 

50 


Lesser Slave Lake 

500 


Lac St. Anne 

500 


Lac La Nun 

500 


St. Albert 

1,000 


Pigeon Lake 

Old White Mud Fort ... 

100 


50 

^25,700 acres in Saskatchewan 

District. 

Cumberland 

Cumberland House 

100 


Fort La Cocue 

3,000 


Pelican Lake 

50 


Moose Woods 

1,000 


I The Pas 

25 


Moose Lake 

60 


Grande Rapid Portage .. 

100 50 acres at each end of portage. 
4,325 acres in Cumberland 



District. 




656 


CONSTITUTIONAL DOCUMENTS OF CANADA * 


[1867- 


Northem Departm^t, Rupebt’s Land— 


Distria 

Post 

Ams of Land 

Swan River 

Fort Pelly 

3,000 


Fort Ellice 

3,000 


Qu’Appelle Lakes 

2,500 


ToucEwood HiUs 

600 


Shoal River 

50 


Manitobah 

50 


Fairford 

100 



9,200 acres in Swan River 



Districtr 

Red River 

Upper Fort Garry and 



Town of Winnipeg .. . 



Lower Fort Garry 

Such number of acres as may 


(including the farm , 



the Company now 

Company and the Governor 


have under cultiva- 

of Canada in CouncU. 


! tion) 



White Horse Plain ... J 


Manitobah Lake 

Oak Point. 

1 

50 

Portage La Prairie. . . 


■ 1,000 



1,050 

Lake La Pluie 

Fort Alexander 

500 

' Fort Frances 

500 


Eagle’s Nest 

20 


Big Island 

20 


Lac du Bonnet 

20 


Rat Portage 

60 

1 Shoal Lake 

20 

i Lake of the Woods 

50 

1 Whitefish Lake 

20 

1 English River 

20 

! Hungary Hall 

20 

' Trout Lake 

20 

! Clear Water Lake 

20 

i Sandy Point 

20 


; 1,300 acres m Lac La Pluie 

i 

District. 

York 

York Factorj’ 

100 


Churchill 

' 10 


Severn 

10 


Trout Lake 

* 10 

! Oxford 

^ 100 

^ Jackson’s Bay 

’ 10 

i God’s Lake 

10 

! Island Lake 

I 

i 

! 200 

Norway House 

Norway House 

! 100 

! Berens’ River 

I ^ 

1 Grand Rapid j 

i 10 

Nelson’s River ! 

1 10 

! 


; 145 

Total in 1 

^rthem Department .... 

I — MB 

42,170 acres. 

Southern Department, Rdpbst’s Land 

Albany i 

Albany Factory 

100 


Martin’s Falls 

10 


Osnabuig 

25 


Lac Seul 

500 
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East Main 

Little Whale River .... 

50 


Great Whale River 

50 


Fort George 

25 



125 
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Southern Department, Rupert's Concluded 


District 

Post 

Acres of Land 

Moose 

Moose Factory 

100 


Hannah Bay 

10 


Abitibi 

10 


New Brunswick 

25 



145 

Rupert’s River 

Rupert’s House 

50 


Mistassing 

10 


Temiskamay 

10 


Woswonaby 

10 


Mechiskun 

10 


Pike Lake 

10 


Nitchequou 

10 


Kamapiscan 

10 



120 

Kinogumissee 

Matawagamique 

50 


Kuckatoosh 

10 



60 

Total in Southern Department 

1,085 acres. 


Montreal Department, Rupert’s Land 


Superior Long Lake 

Temiscaininque ^ Kakababeagino 

Labrador • Fort Nascopie 

I Outposts, ditto 

I Fort Chimo (Ungava) .. . 
South River, outposts . . 

I George’s River 

, Whale River 

North’s River 

False River 


Total in Montreal Department 


10 

10 

75 

25 

100 

30 

50 

50 

25 

25 


20 


380 

400 acres. 


Northern Department, North West Territory 


Athabasca 


McKenzie’s River . . . 


Fort Chippewyan . 
Fort Verinilion . . . 
Fort Dunvegan — 
Fort St. Jolm’s . . . 
Forks of Athabasca 

River 

Battle River 

Fond du Lac 

Salt River 


Fort Simpson . . . . 

Fort Liara 

Fort Nelson 

The Rapids 

Hay River 

Fort Resolution . 

Fort Rae 

Fond du Lac . . . 
Fort Norman .. . 
Fort Good Hope. 
Peel’s River .... 
Lapierre’s House 
Fort Halkett . . . 


10 

500 

50 

20 

10 

5 

5 

5 

606 acres in Athabasca 

District. 

100 

300 

200 

100 

20 

20 

10 

10 

10 

10 

10 

10 

100 

900 acres in McKenzie’s R. 

District. 

1,505 acres. 


Total in North West Territory 
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RECAPITULATION 

Northern Department, Rupert’s Land 

Southern „ „ 

Montreal „ » 

Northern Department, Northwest Territory 


Acres 

42,170 

1,085 

400 

1,505 


45,160 


CLXXVII 

ORDEB OF HER MAJESTY IN COUNCIL ADMITTING BRITISH 
COLUMBIA INTO THE UNION, 1871 
At the Court at Windsor, the 16th day of May, 1871. 

Present 

The QUEEN’S Most Excellent Majesty. 

His Royal Highness Prince ARTHUR 

Lord Privy Seal. Lord Chamberlain. 

Earl Cowper. Mr. Secretary Cardwell. 

Earl of Kimberley. Mr. Ayrton. 

Whereas by the British North America Act, 1867, provision was made for the 
Union of the Provinces of Canada, Nova Scotia and New' Brunsw'ick into the 
Dominion of Canada, and it was (amongst other things) enacted that it should be 
lawful for the Queen, by and with the advice of Her Majesty’s Most Honourable 
Privy Council, on Addresses from the Houses of the Parliament of Canada, and 
of the Legislature of the Colony of British Columbia, to admit tlial Colony into 
the said Union, on such terms and conditions as should be in the Addresses ex- 
pressed, and as the Queen should think fit to approve, su!)ject to the provisions 
of the said Act; And it was further enacted that the provisions of any Order in 
Council in that behalf should have effect as if they had been enacted by the Par- 
liament of the United Kingdom of Great Britain and Ireland; 

And wliercas by Addresses from the Houses of the Parliament of Canada, and 
from the Legislative Council of British Columbia respectively, of which Addresses 
copies are contained in the Schedule to this Order annexed, Her Majesty was 
prayed, by and with the advice of Her Most Honourable Privy Council, under the 
one hundred and forty-sixth section of the hereinbefore recited Act, (<» admit 
British Columbia into the Dominion of Canada, on the terms and conditions set 
forth in the said Addresses; 

And whereas Her Majesty has thought fit to approve of the said terms and 
conditions, it is hereby ordered and declared by Her Majesty, by and w'ith the 
advice of Iler Privy Council, in fiursuance and exercise of the powers vested in 
Her Majesty by the said Act of Parliament, that from and after the twentieth 
day of July, one thousand eight hundred and seventy-one, the said Colony of 
British Columbia shall be admitted into and become part of the Dominion 
of Canada, upon the terms and conditions set forth in the hereinbefore recited 
Addresses. And, in accordance with the terms of the said Addresses relating to 
the Electoral Districts in British Columbia, for which the first election of members 
to serve in the House of Commons of the said Dominion shall take place, it is 
hereby further ordered and declared that such electoral districts shall be as 
follows: — 

“New W’estminster District” and the “Coast District,” as defined in a public 
notice issued from the Lands and Works Office in the said Colony, on the 
15th day of December, one thousand eight hundred and sixty-nine, by the 
desire of the Governor and purporting to be in accordance witii the pro- 
visions of the thirty-ninth clause of the “Mineral Ordinance, 1869,’* shall 
constitute one district, to be designated “New Westminster District” and 
return one Member. 

“Cariboo District” and “Lillooet District,” as specified in the said public- 
notice, shall constitute one district, to be designated “Cariboo District,” 
and return one Member. 
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“Yale District** and “Kootenay District,** as specifled in the said public 
notice, shall constitute one District, to be designated “Yale District,’* and 
return one Member. 

Those portions of Vancouver Island, known as “Victoria District,’* “ Esquimalt 
District,’* and “Metchosin District,** as defined in the official maps of those 
districts which are in the Land Office, Victoria, and designated respectively, 
“Victoria District Ofiicial Map, 1858,’’ “Esquimalt District Official Map 
1858,’’ and “Metchosin District Official Map, a.d. 1858,’’ shall constitute 
one District, to be designated “Victoria District,’’ and return two Members. 

All the remainder of Vancouver Island, and all such islands adjacent thereto 
as were formerly dependencies of the late Colony of Vancouver Island shall 
constitute one district, to be designated “Vancouver Island District,’’ and 
return one Member. 

And the Right Honourable Earl of Kimberley, one of Her Majesty’s Principal 
Secretaries of State, is to give the necessary directions therein accordingly. 

Arthur Helps. 


Schedule. 

Address of Ihe Senate of Canada, 

To the Queen’s Most Excellent Majesty. 

Most Gracious Sovereign^ 

We, your Majesty’s most dutiful and loyal subjects, the Senate of Canada in 
Parliament assembled, humbly approach Your Majesty for the purpose of re- 
presenting: — 

That by a despatch from the Governor of British Columbia, dated 23rd 
January, 1871, with other papers laid before this House, by message from His 
Excellency the Governor-General, of the 27th February last, this House learns 
that the Legislative Council of that colony, in council assembled, adopted, in 
January last, an Address representing to Your Majesty that British Columbia was 
prepared to enter into Union with the Dominion of Canada, upon the terms and 
conditions mentioned in the said Address, which is as follows: 

To the Queen’s Most Excellent Majesty. 

Most Gracious Sovereign, 

We, Your Majesty’s most dutiful and loyal subjects, the Members of the 
Legislative Council of British Columbia, in council assembled, humbly approach 
Your Majesty for the purp<»si*. of representing: — 

That, during the last session of the late Legislative Council, the subject of the 
admission of the Colony of British Columbia into the Union or Dominion of 
Canada was taken into consideration, and a resolution on the subject was agreed 
to, embodying the terms upon which it was proposed that this colony should 
enter the Union ; 

That after the close of the session, Delegates were sent by the Government 
of this Colony to Canada to confer with the Government of the Dominion with 
respect to the admission of British Columbia into the Union upon the terms 
proposed ; 

That after considerable discussion by the Delegates with the Members of the 
Government of the Dominion of Canada, the terms and conditions hereinafter 
specified were adopted by a Committee of the Privy Council of Canada, and were 
by them rcf»orted to the Governor General for his approval ; 

That such terms were communicated to the Government of this Colony by the 
Governor General of Canada, in a despatch dated July 7th, 1870, and are as 
follows: — 

1. Canada shall be liable for the debts and liabilities of British Columbia 
existing at the time of the Union. 

2, British Columbia not having incurred debts equal to those of the other 
provinces now constituting the Dominion, shall be entitled to receive, by half- 
yearly payments, in advance from the General Government, interest at the rate 
of five per cent per annum on the difference between the actual amount of its 
indebtedness at the date of the Union, and the indebtedness per head of the popu- 
lation of Nova Scotia and Now Brunswick (27.77 dollars), the population of British 
Columbia being taken at 60,000. 


UU2 
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3. The following sums shall be paid by Canada to British Columbia for the 
support of its Government and Legislature, to wit, an annual subsidy of 35,000 
dollars, and an annual grant equal to 80 cents per head of the said population of 
60,000, both half-yearly in advance, such grant of 80 cents per head to be aug- 
mented in proportion to the increase of population, as may be shown by each 
subsequent decennial census, until the population amounts to 400,000, at which 
rate such grant shall thereafter remain, it being understood that the first census 
be taken in the year 1881. 

4. The Dominion will provide an efiicient mail service, fortnightly, by steam 
communication between Victoria and San i^'rancisco, and twice a week between 
Victoria and Olympia ; the vessels to be adapted for the conveyance of freight 
and passengers. 

5. Canada will assume and defray the charges for the following services: 

A. Salary of the Lieutenant-Governor; 

B. Salaries and allowances of the Judges of the Superior Courts and the County 

or District Courts; 

C. The charges in respect to the Department of Customs ; 

D. The Postal and Telegraphic Services ; 

E. Protection and encouragement of Fislieries ; 

F. Provision for the Militia ; 

G. Lighthouses, Buoys and Beacons, Shipwrecked Crews, Quarantine and 

Marine Hospitals, including a Marine Hospital at Victoria ; 

H. The Cteological Survey; 

I. The Penitentiary ; 

And such further charges as may be incident to and connected with the ser- 
vices which by the British North America Act, 1867, appertain to the General 
Government, and as are or may be allowed to the ot her Provinces. 

6. Suitable pensions, such as shall be approved of by Her Majesty’s Govern- 
ment shall be provided by the Government of the Dominion for those of Her 
Majesty’s servants in the Colony whose position and emoluments derived there- 
from w'ould be affected by political changes on the admission of British ('.ohmibia 
into the Dominion of Canada. 

7. It is agreed that the existing Customs tariff and Excise duties shall continue 
in force in British Columbia until the railw^ay from the Pacific Coast and the 
system of railways in Canada are connected, unless the Legislature of British 
Columbia should sooner decide to accept the Tariff and Excise Lows of Canada. 
When Customs and Excise duties are, at the time of the union of British Columbia 
with Canada, leviable on any goods, wares or merchandises in British Columbia, 
or in the other Provinces of the Dominion, those goods, wares and merchandises 
may, from and after the Union, be imported into British Columbia from the 
Provinces now composing the Dominion, or into cither of those Provinces from 
British Columbia, on proof of payment of the Customs or Excise duties leviable 
thereon in the Province of exportation, and on payment of such further amount 
(if any) of Customs or Excise duties as are leviable thereon in the Province of 
importation. This arrangement to have no force or effect after the assimilation 
of the Tariff and Excise duties of British Columbia with those of the Dominion. 

8. British Columbia shall be entitled to be represented in the Senate by three 
members, and by six members in the House of Commons. The representation to 
be increased under the provisions of The British North America Act, 1867. 

9. The influence of the Dominion Government will be used to secure the con- 
tinued maintenance of the naval station at Esquimau. 

10. The provisions of the British North America Act, 1867, shall (except those 
parts thereof which are in terms made, or by reasonable intendment may be held 
to be specially applicable to and only affect one and not the whole of the fVoyinccs 
now comprising the Dominion, and except so far as the same may be varied by 
this Minute) be applicable to British Columbia in the same way and to the like 
extent as they apply to the other Provinces of the Dominion, and as if the Colony 
of British Columbia had been one of the Provinces originally united by the said 
Act. 

J 1. The Government of the Dominion undertake to secure the commencement 
simultaneously, within two years from the date of the Union, of the construction 
of a railway from the Pacific towards the Bocky Mountains, and from such point 
as may be selected, cast of the Rocky Mountains, towards the Pacific, to connect 
the seaboard of British Columbia with the railway system of Canada ; and further. 
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to secure the completion of such railway within ten years from the date of the 
Union. 

And the Government of British Columbia a^^ree to convey to the Dominion 
Government, in trust, to be appropriated in such manner as the Dominion Govern- 
ment may deem advisable in furtherance of the construction of the said railway, 
a similar extent of public lands along the line of railway throughout its entire 
length in British Columbia (not to exceed, however, twenty (20) miles on each 
side of said line,) as may be appropriated for the same purpose by the Dominion 
Government from the public lands of the North-West territories and the Province 
of Manitoba : Provided that the quantity of land which may be held under pre- 
emption right or by Crown grant within the limits of the tract of land in British 
Columbia to be so conveyed to the Dominion Government shall be made good to 
the Dominion from contiguous public lands; and provided further, that until 
the commencement, within two years, as aforesaid, from the date of the Union, 
of the construction of the said railway, the Government of British Columbia shall 
not sell or alienate any further portions of the public lands of British Columbia 
in any other way than under right of pre-emption requiring actual residence of 
the pre-emptor on the land claimed by him. In consideration of the land to be so 
conveyed in aid of the construction of the said railway, the Dominion Government 
agree to pay to British Columbia from the date of the Union, the sum of 100,000 
dollars per annum, in half-yearly payments in advance. 

12. The Dominion Government shall guarantee the interest for ten years from 
the date of the completion of the works, at the rate of five per centum per annum, 
on such sum, not exceeding £100,000 sterling, as may be required for the con- 
struction of a first class graving dock at Esquimau. 

13. The charge of the Indians, and the trusteeship and management of the 
lands reserved for their use and benefit, shall be assumed by the Dominion 
Government, and a policy as liberal as that hitherto pursued by the British 
Columbia Government shall be continued by the Dominion Government after 
the Union. 

To curry out such policy, tracts of land of such extent as it has hitherto 
been the ])ractice of the British Columbia Government to appropriate for that 
purpose, shall from time to time to conveyed by the Local Government to the 
Dominion Government in trust for the use and benefit of the Indians on applica- 
tion of the Dominion Government ; and in case of disagreement between the two 
Governments respecting the quantity of such tracts of land to be so granted, the 
matter shall be referred for the decision of the Secretary of State for the Colonies. 

14. The Constitution of the Executive Authority and of the Legislature of 
British Columbia shall, subject to the provisions of the British North America 
Act, 18G7, continue as existing at the time of the Union until altered under the 
authority of the said Act, it being at the same time understood that the Govern- 
ment of the Dominion will readily consent to the introduction of responsible 
government when desired by the inhabitants of British Columbia, and it being 
likewise understood that it is the intention of the Governor of British Columbia, 
under the authority of the Secretary of State for the Colonies, to amend the 
existing Constitution of the Legislature by providing that a majority of its Mem- 
bers shall be elective. 

The Union shall take effect according to the foregoing terms and conditions on 
such day as Her Majesty by and with the advice of Her Most Honourable Privy 
Council may appoint (on addresses from the Legislature of the Colony of British 
Columbia and of the Houses of Parliament of Canada in the terms of the 146th 
section of the British North America Act, 1867,) and British Columbia may in 
its address specify the electoral districts for which the first election of Members 
to serve in the House of Commons shall take place. 

That such terms have proved generally acceptable to the people of this Colony. 

That this Council is, therefore, willing to enter into Union with the Dominion 
of Canada upon such terms, and humbly submit that, under the circumstances, 
it is expedient that the admission of this Colony into such Union, as aforesaid, 
should be effected at as early a date as may be found practicable under the pro- 
visions of the 146th section of the British North America Act, 1867. 

We, therefore, humblv pray that Your Majesty will be graciously pleased, by 
and with the advice of Your Majesty’s Most Honourable Privy Council, under the 
provisions of the 146th section of the British North America Act, 1867, to admit 
British Columbia into the Union or Dominion of Canada, on the basis of the terms 
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and conditions ofTered to this Colony by the Government of the Dominion of 
Canada, hereinbefore set forth ; and inasmuch as by the said terms British Colum- 
bia is empowered in its address to specify the electoral districts for which the first 
election of members to serve in the House of Commons shall take place, we 
humbly pray that such electoral districts may be declared, under the Order in 
Council, to be as follows: 

That “New Westminster District,” and the “Coast District,” as defined in a 
public notice issued from the Lands and Works OlTlce on the 15th day of Decem- 
ber, 1869, by the desire of the Governor, and purporting to be in accordance with 
the provisions of the 39th clause of the “Mineral Ordinance, 1869,” shall con- 
stitute one district, to be designated “ New Westminster District,” and return 
one Member. 

That “Cariboo District,” and “Lillooet District,” as specified in the said 
public notice, shall constitute one district, to be designated “Cariboo District,” 
and return one Member. 

That “Yale District,” and “Kootenay District,” as specified in the said public 
notice, shall constitute one district, to be designated “Yale District,” and return 
one Member. 

That those portions of Vancouver Island known as “Victoria District,” 
“Esquimalt District,” and “Metchosin District,” os defined in the ofTIcial maps 
of those districts in the Land Office, Victoria, and which maps are designated 
respectively, “Victoria District Official Map, 18.58,” “Esquimalt District Official 
Map, 1858,” and “Metchosin District Official Map, 1858,” shall constitute one 
district, to be designated “Metoria District,” and return two Members. 

And that all the remainder of V'ancouver Island, and all such islands adjacent 
thereto as were formerly dependencies of the late colony of Vancouver Island 
shall constitute one district, to be designated “N'ancouver Island District,” and 
return one Member. 

We further humbly represent, that the proposed terms and conditions of Union 
of British Columbia with Canada, us stated in the said Address, are in eonforniit\ 
with those preliminarily agreed upon between delegates from British Columbia anil 
the Members of the Government of the Dominion of Canada, and embodied in a 
Report of a Committee of the Privy Council, approved by His Excellency the 
Governor General in Council, on the *1 si July, 1870, which approved Report is as 
follows : 

Copy of a Ftepori of a Commiitee of the Honourable the. Privy Council, approved by 
His Excellency the Governor General in Council, on the Jsl of July, JS70. 

The Committee of the Privy Council have had under consitleration a Despatch, 
dated the 7th May, 1870, from the Governor of British Columbia, together with 
certain Resolutions submitted by the Government of that colony to the Legisla- 
tive Council thereof — both hereunto annexed— on the subject of the proposed 
Union of British Columbia with the Dominion of Canada ; and after several inter- 
views between them and the Honourable Messi*s. Trutch, Hclmcken and Carrall, 
the Delegates from British Columbia, and full discussion with them of the various 
questions connected with that important subject, the Committee now respect- 
fully submit for Your Excellency’s approval, the following terms and conditions 
to form the basis of a political union between British Columbia and the Dominion 
of Canada. 

[Here are set forth at length the terms of Union as staled on pagers 659-661 in the 
Address of the Legislative Council of British Columbia.] 

(Certified.) Wm. H. Lkk, 

Clerk, Privy Council. 

We further humbly represent that we concur in the terms and conditions of 
Union set forth in the said Address, and approved Report of the Committee of the 
Privy Council above mentioned ; and most respectfully pray that your Majesty 
will be graciously pleased, by and with the advice of your Majesty’s most Honour- 
able Privy Council, under the 146th clause of The British North America Act, 
1867, to unite British Columbia with the Diiminion of Canada, on the terms and 
conditions above set forth. 

The Senate, Wednesday, April 5th, 1871. 

(Signed) Joseph Cauchon, Speaker . 
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Address of the Commons of Canada, 

To the Queen^s Most Excellent Majesty, 

Mosl Gracious Sovereign^ 

We, Your Majesty's most dutiful and loyal subjects, the Commons of Canada in 
Parliament assembled, humbly approach Your Majesty for the purpose of re- 
presenting:— 

[The balance of the Address is identical in form with the Address of the Senate and 
is omitted for that reason.] 

James Cockburn, Speaker. 

House of Commons, 

Saturday, 1st April, 1871. 

Address of the Legislative Council of British Columbia. 

To the Queen’s Most Excellent Majesty. 

Mosl Gracious Sovereign^ 

We, Your Majesty’s most dutiful and loyal subjects, the Members of the Legis- 
lative Council of British Columbia in Council assembled, humbly approach 
your Majesty for the purpose of representing: — 

[Etc.f elc.f etc. The Address is set forth at length in the Address of the Senate.] 

(Signed) Philip J. Hankin, 
Speaker. 


CLXXVTII 

THE BRITISH NORTH AMERICA ACT, 1871 
(34 & 35 Victoria, c. 28.) 

An Act respecting the Establishment of Provinces in the Dominion of Canada, 

29th June, 1871. 

Whereas doubts ' have been entertained respecting the powers of the Parliament 
of Canada to establish Provinces in territories admitted, or which may hereafter 
be admitted, inlo the Dominion of Canada, and to provide for the representation 
of such Provinces in the said Parliament, and it is expedient to remove such 
doubts, and to vest such powers in the said Parliament: 

Be it enacted by the Queen’s Most Excellent Majesty, by and with the advice 
and consent of the Lords, Spiritual and Temporal, and Commons in this present 
Parliament assembled, and by the authority of the same, as follows: — 

1. This Act may be cited for all purposes as The British North America Act, 
1871. 

2. The Parliament of Canada may from time to time establish new Provinces 
in any territories forming for the time being part of the Dominion of Canada, but 
not included in any Province thereof, and may, at the time of such establishment, 
make provision for the constitution and administration of any such Province, and 
for the passing of laws for the peace, order and good government of such Province, 
and for its representation in the said Parliament. 

3. The Parliament of Canada may from time to time, with the consent of the 
Legislature of any Province of the said Dominion, increase, diminish, or other- 
wise alter the limits of such Province, upon such terms and conditions as may be 
agreed to by the said Legislature, and may, with the like consent, make provision 
respecting the effect and operation of any such increase or diminution or altera- 
tion of territory in relation to any Province affected thereby. 

4. The Parliament of Canada may from time to time make provision for the 
administration, peace, order and good government of any territory not for the 
time being included in any Province. 

5. The following Acts passed by the said Parliament of Canada, and intituled 
respectively: 

“An Act for the temporary fovernment of Rupert’s Land and the North- 
Western Territory when united with Canada”; and 

, » See lord Kimberiey’B speech In HMiaaid,vol.ccvi,3idBer.,p.U7l, for the reSwM which led to the 

introduction of this bill. 
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118 .MV amend and continue the Act thirty-two and thirty-three 

•I • Victoria, chapter three, and to establish and provide for the government 
of the Province of Manitoba/' 

S8 V., 0 . s. shall be and be deemed to have been valid and effectual for all purposes whatso- 
ever from the date at which they respectively received the assent, in the Queen's 
name, of the Governor-General of the said Dominion of Canada. 

6. Except as provided by the third secUon of this Act, it shall not be com- 
Fariiimeatol for the Parliament of Canada to alter the provisions of the last mentioned 
Oanad* to Act of the said Parliament in so far as it relatesto the Province of Manitoba, or of 
other Act hereafter establishing new Provinces in the said Dominion, subject 
FxoTiDoe. ®/ways to the right of the Legislature of the Province of Manitoba to alter from 
time to time the provisions of any law respecting the qualiflcation of electors 
and members of the Legislative Assembly, and to make laws respecting elections 
in the said Province. 


CLXXIX 

ORDER OF HER MAJESTY IN COUNCIL ADMITTING PRINCE 
EDWARD ISLAND INTO THE UNION, 1873 

At the Court at Windsor, the 26th day of June, 1873. 

Present: 

The QUEEN’S Most Excellent Majesty. 

Lord President. Earl of Kimberley. 

Earl Granville. Lord Chamberlain. 

Mr. Gladstone. 

Whereas by the British North America Act, 1867, provision was made for the 
Union of the Provinces of Canada, Nova Scotia and New Brunswick into tlie 
Dominion of Canada, and it was (amongst other things) enacted that it should 
be lawful for the Queen, by and with the advice of Her Majesty’s Most Honour- 
able Privy Council, on Addresses from the Houses of the Parliament of Canada, 
and of the Legislature of the Colony of Prince Edward Island, to admit that 
Colony into the said Union on such terms and conditions as should be in the 
Addresses expressed, and as the Queen should think fit to approve, subject to 
the provisions of the said Act; and it was further enacted that the provisions 
of any Order in Council in that behalf, should have effect as if they had been 
enacted by the Parliament of the United Kingdom of Great Britain and Ireland. 

And whereas by Addresses from the Houses of the Parliament of Canada, and 
from the Legislative Council and House of Assembly of Prince Edward Island 
respectively, of which Addresses, copies are contained in the Schedule to this 
Order annexed, Her Majesty was prayed, by and with the advice of Her Most 
Honourable Privy Council, under the one hundred and forty-sixth section of 
the hereinbefore recited Act, to admit Prince Edward Island into the Dominion 
of Canada, on the terms and conditions set forth in the said Addresses. 

And whereas Her Majesty has thought fit to approve of the said terms and 
conditions, it is hereby ordered and declared by Her Majesty, by and with the 
advice of Her Privy Council, in pursuance and exercise of the powers vested in 
Her Majesty, by the said Act of Parliament, that from and after the first day of 
July, one thousand eight hundred and seventy-three, the said Colony of Prince 
Edward Island shall be admitted into and become part of the Dominion of 
Canada, upon the terms and conditions set forth in the hereinbefore recited 
Addresses. 

And in accordance with the terras of the said Addresses relating to the Electoral 
Districts for which, the time within which, and the laws and provisions under 
which the first election of members to serve in the House of Commons of Canada, 
for such Electoral Districts shall be held, it is hereby further ordered and de- 
clared that “Prince County’’ shall constitute one district, to be designated 
‘Prince County District,” and return two members; that “Queen’s County 
shall constitute one district, to be designated “Queen’s County District,” and 
return two members; that “King’s County” shall constitute one district, to be 
designated “ King’s County District,” and return two members; that the election 

1 No. CLXXV 
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of members to serve in the House of Commons of Canada, for such Electoral 
Districts shall be held within three calendar months from the day of the admission 
of the said Island into the Union or Dominion of Canada ; that all laws which 
at the date of this Order in Council relating to the qualification of any person 
to be elected or sit or vote as a member of the House of Assembly of the said 
Island, and relating to the qualifications or disqualifications of voters, and to the 
oaths to be taken by voters, and to Returning Officers and Poll Clerks, and their 
powers and duties, and relating to Polling Divisions within the said Island, and 
relating to the proceedings at elections, and to the period during which such 
elections may be continued, and relating to the trial of controverted elections, 
and the proceedings incidental thereto, and relating to the vacating of seats of 
the members, and to the executions of new writs, in case of any seat being 
vacated otherwise than by a dissolution, and to all other matters connected with 
or incidental to elections of members to serve in the House of Assembly of the 
said Island, shall apply to elections of members to serve in the House of Com- 
mons for the Electoral Districts situate in the said Island of Prince Edward. 

And the Bight Honourable Earl of Kimberley, one of Her Majesty's Principal 
Secretaries of State is to give the necessary directions herein, accordingly. 

Arthur Helps. 


Schedule. 

To the Queen's Most Excellent Majesty. 

Mosl Gracious Sovereign, 

\Vc, Your Majesty's most dutiful and loyal subjects, the Commons of the 
Dominion of Canada in Parliament assembled, humbly approach Your Majesty 
for the purpose of representing: — 

That during tlie present Session of Parliament we have taken into considera- 
tion the subject of the admission of the Colony of Prince Edward Island into the 
Union or Dominion of Canada, and have resolved that it is expedient that such 
admission should be effected at as early a date as may be found practicable 
under the one hundred and forty-sixth section of the British North America Act, 
1867, on the conditions hereinafter set forth, which have been agreed upon with 
the Delegates from the said Colony that is to say ; — 

That Canada shall be liable for the debts and liabilities of Prince Edward 
Island at the time of the Union ; 

That in consideration of the large expenditure authorized by the Parliament 
of Canada for the construction of railways and canals, and in view of the possi- 
bility of a readjustment of the financial arrangements between Canada and the 
several Provinces now embraced in the Dominion, as well as the isolated and 
exceptional condition of Prince Edward Island, that Colony shall, on entering 
the Union, be entitled to incur a debt equal to fifty dollars per head of its popula- 
tion, as shewn by the Census Returns of 1871, that is to say: four millions seven 
hundred and one thousand and fifty dollars ; 

That Prince Edward Island not having incurred debts equal to the sum 
mentioned in the next preceding Resolution, shall be entitled to receive, by 
half-yearly payments, in advance, from the General Government, interest at 
the rate of five per centum per annum on the difference, from time to time, 
between the actual amount of its indebtedness and the amount of indebtedness 
authorized as aforesaid, viz., four millions seven hundred and one thousand and 
fifty dollars ; 

That Prince Edward Island shall be liable to Canada for the amount (if any) 
by which its public debt and liabilities at the date of the Union, may exceed four 
millions seven hundred and one thousand and fifty dollars and shall be chargeable 
with interest at the rate of five per centum per annum on such excess; 

That as the Government of Prince Edward Island holds no lands from the 
Crown, and consequently enjoys no rev^enue from that source for the construction 
and maintenance of local works, the Dominion Government shall pay by half- 
yearly instalments, in advance, to tlie Government of Prince Edward Island, 
forty-five thousand dollars per annum, less interest at five per centum per annum, 
upon any sum not exceeding eight hundred thousand dollars which the Dominion 
Government may advance to the Prince Edward Island Government for the 
purchase of lands now held by large proprietors ; 

That in consideration of the transfer to the Parliament of Canada of the powers 
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of taxation, the following sums shall be paid yearly by Canada to Prince Edward 
Island, for the support of its Government and Legislature, that is to say, thirty 
thousand dollars, and an annual grant equal to eighty cents per head of its 
population, as shown by the Census returns of 1871, viz., 94,021, both by half- 
yearly payments in advance — such grant of eighty cents per head to be aug- 
mented in proportion to the increase of population of the Island as may be shown 
by each subsequent decennial Census, until the population amounts to four 
hundred thousand, at which rate such grant shall thereafter remain, it being 
understood that the next Census shall be taken in the year 1881 ; 

That the Dominion Government shall assume and defray all the charges for 
the following services, viz. : — 

The salary of the Lieutenant-Governor; 

The salaries of the Judges of the Superior Court and of the District or County 
Courts when established ; 

The charges in respect of the Department of Customs ; 

The Postal Department ; 

The protection of the Fisheries ; 

The provision for the Militia ; 

The Lighthouses, Shipwrecked Crews, Quarantine and Marine Hospitals; 

The Geological Survey ; 

The Penitentiary ; 

Eflicient Steam Service for the conveyance of mails and passengers, to be esta- 
blished and maintained between tlie Island and the mainland of the Dominiun, 
Winter and Summer, thus placing the Island in continuous communication witii 
the Intercolonial Railway and the railway system of the Dominion ; 

The maintenance of telegraphic communication between the Island and Uie 
mainland of tlie Dominion ; 

And such (»ther charges as may be incident to, and connected with, tlie services 
which by the British North America Act, 1867, appertain to the General Govern- 
ment, and as are or may be allowed to the other Provinces ; 

That the railways under contract and in course of construction for the Govern- 
ment of the Island, shall be the property of Canada ; 

That the new building in which are held the Law Courts, Registry OITIce, etc., 
shall be transferred to Canada, on the payment of sixty-nine thousand dollars. 
The purchase to include the land on wdiich the building stands, and a suitable 
space of ground in addition, for yard room, etc. ; 

That the Steam Dredge Boat in course of construction, shall be taken by the 
Dominion, at a cost not exceeding twenty-two thousand dollars ; 

That the Steam Ferry Boat owned by the (Jovcrnnient of the Island, and used 
as such, shall remain the property of the Island ; 

That the population of Prin<!e Edward Island liaving been increased by fifteen 
thousand or upwards since the year 1861, the Island shall be represented in the 
House of Commons of Canada by six Members; the refirescntation to be re- 
adjusted, from time to time, under the provisions of the British North America 
Act, 1867; 

That the constitution of the Executive Authority and of the Legislature of 
Prince Edward Island, shall, subject to the provisions of the British North 
America Act, 1867, continue, as at the time of the Union, until altered under 
the authority of the said Act, and the House; of Assembly of Prince Edward 
Island existing at the date of the Union shall, unless sooner dis.solved, continue 
for the period for which it was elected ; 

That the provisions in the British North America Act, 1867, shall, except those 
parts thereof which are in terms made, or by reasonable intendment, may be 
held to be especially applicable to, and only to affect one and not the whole of 
the Provinces now composing the Dominion, and except so far as the same may 
be varied by these resolutions, be applicable to Prince Edward Island, in the 
same way and to the same extent as they apply to the other Provinces of the 
Dominion, and as if the Colony of Prince Edward Island had been one of the 
Provinces originally united by the said Act. 

That the Union shall take place on such day as Her Majesty may direct by 
Order in Council, on Addresses to that effect from the House of Parliament oi 
Canada and of the Legislature of the Colony of Prince Edward Island, under trie 
one hundred and forty-sixth section of the British North America Act, lob/» 
and that the Electoral Districts for which, the time within which, and the laws 
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and provisions under which, the first Election of Members to serve in the House 
of Commons of Canada for such Electoral Districts shall be held, shall be such 
as the said Houses of the Legislature of the said Colony of Prince Edward Island 
may specify in their said Addresses. 

We, therefore, humbly pray that Your Majesty will be graciously pleased, by 
and with the advice of Your Majesty's Most Honourable Privy Council, under 
the provisions of the one hundred and forty-sixth section of the British North 
America Act, 1867, to admit Prince Edward Island into the Union or Dominion 
of Canada, on the terms and conditions hereinbefore set forth. 

(Signed) James Cockburn, 
Speaker, 

House of Commons, 

20th May, 1873. 


The Queen’s Most Excellent Majesty. 

Most Gracious Sovereign, 

We, Your Majesty’s most dutiful and loyal subjects, the Senate of the Dominion 
of Canada in Parliament assembled, humbly approach Your Majesty for the 
purpose of representing: — 

That on the sixteenth day of May, instant, His Excellency the Governor 
General transmitted for our information a copy of the minutes of a Conference 
between a Committee of the Privy Council of Canada and certain Delegates from 
the Colony of Prince Edward Island, on the subject of the Union of the said 
Colony with the Dominion of Canada, and of the Resolutions adopted by them, 
as the basis of such Union, which are in the following words, that is to say: — 

[Here follows a slalemenl of the conditions of Union as set forth in the Address of 
the House of Commons, supra, pages 665-667.] 

The House of Commons having in the present Session of the Parliament of 
the Dominion passed an Address to Your Majesty, praying that Your Majesty 
would be graciously pleased, by and with the advice of Your Most Honourable 
Privy Council, under the provisions of the one hundred and forty-sixth section 
of the British North America Act, 1867, to admit Prince Edward Island into the 
Union or Dominion of Canada, on the terms and conditions set forth in the 
above-mentioned Resolutions. 

Wherefore, we, the Senate of Canada, fully concurring in the terms and con- 
ditions expressed in the Address of the House of (.ommons, humbly pray that 
Your Majesty will be pleased, by and with the advice of Your Most Honourable 
Privy Council, under the provisions of the one hundred and forty-sixth section 
of the British North America Act, 1867, to admit Prince Edward Island into the 
Dominion of Canada. 

(Signed) P. J. O. Chaoveau, 
Speaker of the Senate. 

The Senate, May 21, 1873. 


To the Queen’s Most Excellent Majesty. 

Most Gracious Sovereign, 

We, Your Majesty’s most dutiful and loyal subjects, the Legislative Council 
of Prince Edward I.sland, in Parliament assembled, humbly ap|)roach Your 
Majesty, and pray that Your Majesty will be graciously pleased, by and with 
the advice of Your Majesty’s Most Honourable Privy Council, under the provisions 
of the one hundred and forty-sixth section of the British North America Act, 
1867, to admit Prince Edward Island into the Union or Dominion of Canada, 
on the terms and conditions expressed in certain Resolutions recently pa^ed by 
the Houses of the Parliament of Canada, and also by the Houses of the Legislature 
of Prince Edward Island, which said Resolutions are as follows: — 

[Here follows a statement of the. conditions of Union as set forth in the Address 
of the House of Commons, supra.] 

That for the first election of members to be returned by this Island for 
the House of Commons of the Dominion of Canada, this Island shall be divided 
into Electoral Districts as follows That “Prince County” shall constitute 
one district and return two members ; that “ Queen’s County” shall constitute one 
district, and return two members; that “King’s County” shall constitute one 
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district, and return two members; that the first election for members to serve 
in the House of Commons of Canada, shall take place within three calendar 
months after this Island shall be admitted, and become part of the Dominion of 
Canada ; and we further humbly pray, that all laws which at the date of the Order 
in Council, by which the said Island of Prince Edward shall be admitted into 
the Dominion of Canada, relating to the qualiflcation of any person to be elected 
to sit or vote as a member of the House of Assembly of the said Island, and re- 
lating to the qualifications or disqualifications of voters, and to the oaths to be 
taken by voters, and to returning officers and poll clerks, and their powers and 
duties, and relating to polling divisions within the said Island, and relating to 
the proceedings at elections, and to the period during which such election may 
be continued, and relating to the trial of controverted elections and the proceed- 
ings incident thereto, and relating to the vacating of seats of members, and to 
the execution of new writs, in case of any seat being vacated otherwise than by 
a dissolution, and all other matters connected with or incidental to elections of 
members to serve in the House of Assembly of the said Island, shall apply to 
elections of members to ser\- e in the House of Commons for the Electoral Districts, 
situate in the said Island of Prince Edward. 

(Signed) Donald Montgomehy, 
President. 


Committee Boom, Legislative Council, 
May 28, 1873. 


To the Queen’s Most Excellent Majesty. 

Most Gracious Sovereign, 

We, Your Majesty’s most dutiful and loyal subjects, the House of Assembly 
of Prince Edward Island in Parliament assembled, humbly approach Your 
Majesty, and pray that Your Majesty will be graciously pleased, by and with the 
advice of Your Majesty’s Most Honourable Privy Council, under the provisions 
of the one hundred and forty-sixth section of the British North America Act, 
1867, to admit Prince Edward Island into the Union or Dominion of Canada, 
on the terms and conditions expressed in certain Hesolutions recently passed by 
the Houses of the Parliament of Canada, and also by the Houses of the Legisla- 
ture of Prince Edward Island, which said Hesolutions are as follows; — 

[Here follows a slalemenl of the conditions of Union as set forth in the Address 
of the House of Commons, supra, and the Address concludes with a paragraph 
identical with the last paragraph of the Address of the Legislative Council of Prince 
Edward Island, supra.] 

(Signed) Stanislaus F. Pekry, 
Speaker. 

House of Assembly, May 28, 1873. 


CLXXX 


PARLIAMENT OF CANADA ACT, 1875 * 

(38 & 39 Victoria, c. 38.) 

An Act to remove certain doubts with respect to the powers of the Parliament of 
Canada, under Section 18 of the British North America Act, 1867. 

19th July, 1875. 

Whereas by section 18 of The British North America Act, 1867, it is provided as 
follows; — “The privileges, immunities, and powers to be held, enjoyed, and 
exercised by the Senate and by the House of Commons, and by the members 
thereof respectively, shall be such as are from time to time deflned by Act of the 
Parliament of Canada, but so that the same shall never exceed those at the pass- 
ing of this Act held, enjoyed, and exercised by the Commons House of Parliament 
of the United Kingdom of Great Britain and Ireland, and by the members 
thereof.” 

And whereas doubts have arisen with regard to the power of defining by an 

> During the Pacific railway scandal, tne Canadian parliamentaiy committae could not 
evidence on oath, aa this right did not belong to the British house of commons, except in ooweuou 
with private billa, until 1871. This act gives the Dominion parliament power to bring Ita practice into 
line intti the oontemporaty practice in the British parliament. 
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Act of the Parliament of Canada, in pursuance of the said section, the said 
privileges, powers or immunities; and it is expedient to remove such doubts: 

Be it therefore enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as follows: — 

1. Section 18 of The British North America Act^ 1867, is hereby repealed, 
without prejudice to anything done under that section, and the following section 
shall be substituted for the section so repealed: — 

The privileges, immunities, and powers to be held, enjoyed and exercised by 
the Senate and by the House of Commons, and by the members thereof re- 
spectively, shall be such as are from time to time defined by Act of the Parlia- 
ment of Canada, but so that any Act of the Parliament of Canada defining such 
privileges, immunities and powers shall not confer any privileges, immunities, or 
powers exceeding those at the passing of such Act held, enjoyed, and exercised 
by the Commons House of Parliament of the United Kingdom of Great Britain 
and Ireland, and by the members thereof. 

2. The Act of the Parliament of Canada passed in the thirty-first year of the 
reign of her present Majesty, chapter twenty-four, intituled An Act to provide 
for oaths to witnesses being administered in certain cases for the purposes of either 
House of Parliament^ shall be deemed to be valid, and to have been valid as from 
the date at which the royal assent was given thereto by the Governor General 
of the Dominion of Canada. 

3. This Act may be cited as The Parliament of Canada Act, 1875. 


CLXXXI 

EDWAHD BLAKE ON THE OFFICE OF GOVERNOR GENERAL, 1876 

[Trans. : Canada Sessional Papers, 1877.1 

The existing forms in the case of Canada have been felt for some time to be 
capable of amendment., for reasons which require that special consideration should 
be given to her |)osition, and which render unsuitable for her the forms which may 
be eminently suited to some of the colonies. 

Canada is not merely a colony or a province: she is a Dominion composed of 
an aggregate of seven large provinces federally united under an imperial charter, 
which expressly recites that her constitution is to be similar in principle to that 
of the United Kingdom. Nay, more, besides the powers with which she is invested 
over a large part of the affairs of the inhabitants of the several provinces, she 
enjoys absolute powers of legislation and administration over the people and 
territories of the north-west, out of which she has already created one province, 
and is empowered to create others, with representative institutions. 

These circumstances, together with the vastness of her area, the numbers of 
her free population, the character of the representative institutions and of the 
responsible government which as citizens of the various provinces and of Canada 
her people have so long enjoyed, all point to the propriety of dealing with the 
question in hand in a manner very different from that which might be fitly 
adopted with reference to a single and comparatively small and young colony. 

Besides the general spread of the principles of constitutional freedom there 
has been, in reference to the colonies, a recognized difference between their 
circumstances resulting in the application to those in a less advanced condition 
of a lesser measure of self-government, while others are said to be invested with 
‘the fullest freedom of political government’; and it may be fairly stated that 
there is no dependency of the British Crown which is entitled to so full an applica- 
tion of the principles of constitutional freedom as the Dominion of Canada. 

As a rule the Governor does and must act through the agency of Ministers, 
and Ministers must be responsible for such action. . . . Upon the argument that 
there are certain conceivable instances in which, owing to the existence of sub- 
stantial Imperial as distinguished from Canadian interests, it may be considered 
that full freedom of action is not vested in the Canadian people, it appears to 
me that any such cases must, pending a solution of the great problem of Imperial 
Government, be dealt with as they arise. ... The effort to reconcile by any foim 
of words, the responsibility of Ministers under the Canadian Constitution with 
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a power to the Governor to take even a negative line independently of advice, 
cannot, 1 think, succeed. The truth is, that Imperial interests are, under our 
present system of Government to be secured in matters of Canadian executive 
policy, not by any such clause in the Governor's instructions (which would be 
practically inoperative, and if it can be supposed to be operative would be 
mischievous); but by mutual good feeling, and by proper consideration of 
Imperial interests on the part of His Majesty's Canadian advisers; the Crown 
necessarily retaining all its constitutional rights and powers, which would be 
exercisable in any emergency in which the indicated securities might be found 
to fail. 


CLXXXII 

EDWARD BLAKE ON THE PREROGATIVE OF MERCY, 1876 
[Trans. : Canada Sessional Papers.] 

The main question is upon the instruction given to the Governor that he is in 
capital cases either to extend or to withhold a pardon or a reprieve according 
to his own deliberate judgement whether the members of the Council concur 
therein or otherwise. Having regard to the form of the commission and of this 
instruction the proper inference is that in all cases not capital the action of the 
Governor by the w’ay of pardon or commutation is to be, as is his action in other 
matters, under advice, and that it is only in the capital cases which are specially 
dealt with by the instruction that he is to act iqion his own judgement even 
against advice. The distinction thus created does not appear well founded. It 
provides a different rule of action based simply on the gravity of the sentence, 
whereas the only tenable distinction that occurs to the sub-coinmiltee is between 
the cases (whether cafiital or not) which may involve Imperial interests and those 
which, not involving such interests, concern solely the internal administration 
of the affairs of the Dominion. 

The sub-committee w'ould suggest that any instruction as to independent 
action should be limited to such cases which are referred to in fuller language 
by Lord Carnarvon in his disfiatch on this subject to (iovernor Robinson ^ of 
May 4, 1875, as cases where ‘matters of Imperial interest or policy, or the 
interests of other countries or Colonics are involved’. Loni Carnarvon instances 
the case of a kidnapper tried and sentenced under an Imperial Act by a Colonial 
Court, and that of a convict whose sentence was cfumiiuted (»n condition of exile 
from the Colony. The latter class is dispose<l of liy the sixth clause of the projaised 
commission, ^^lth the former class may be rangeil those of offenders who are 
subjects of other countries, and of |iolitical offenders. It is probable that even 
in the exceptional cases suggested (which of course involve as well internal as 
external interests) the action of the Governor w'ould generally be in accordance 
with advice; and no doubt to act against advice would be to incur a very grave 
responsibility, though not to the Canadian people. It would also seem that in 
the vast majority of exceptional cases the exception would be found to be 
technical not real, the substantial interests involvtd being solely Canadian, in 
which event the Governor would presumably act under aflvice. But the sub- 
committee have freely recognized the possible existence in the excepted classes 
of Imperial interests, and this possibility funiishes, in t heir view, the only ground 
for the application to these clas.ses of a special rule. It appears to them, however, 
that this special rule may be applied under the genend language contained in 
the 8th clause of the instructions, on which they have already commented, and 
which if interpreted or limited in the mode they suggest would seem to them 
to meet every exigency. 

It now becomes the duty of the sub-committee to refer briefly to the arguments 
upon which in the case of the Australian colonies it has been afllrmed that the 
independent action of the Governor-General in the exercise of this power should 
be of a wider range than that which they suggest as yiroper in the case of Canada. 

To the substantial argument for independent action in certain exceptional 
cases, the sub-committee have already alluded, and they refer to it now only in 

• sir H. <1. B. RobiiMon (afterwards lord RnsnHuid), g<>vcmor of New South WaloB 1872-0. F**** 1*1*® 
dispatch referred to by Blake, see Pari. Pap., C. 1248. For the hiat/ory, see Keith, lUnponti^ Oovem- 
ment, vol. Hi, pp. 1386 ff. (Oxford, 1012), vol. li, pp. 1110 ff. (now ed., Oxford, 1928). 
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order to point out that the existence of this exception is not a reason for giving 
in all cases independent power, but rather the reverse. 

It is the exception which proves the rule; any arguments based upon its 
existence are arguments for exceptional treatment, but they are not reasons for 
making that treatment general, and they leave applicable to the bulk of the 
cases the rule which but for the exception would be of universal application. 
The other reasons referred to appear to be — 

(I) That the high prerogative in question being personally delegated to the 
Governor, he cannot be in any way relieved from the duty of judging for himself 
in every case in which that prerogative is to be exercised, as the responsible 
minister of the Crown in a Colony cannot be looked upon as occupying the 
same position in regard to the Queen’s prerogative of pardon as the Home 
Secretary. The sub-committee would in this connexion refer to the views of 
Council on the general question of ministerial powers and responsibilities as 
expressed in the Minute of Council and the report annexed thereto, thinking it 
needless to restate in detail the position taken on the general subject and the 
argument advanced against the proposed division of powers and responsibilities. 

The prerogative of pardon has been rightly vested by statute in the Sovereign, 
since all criminal offences are against ‘her peace’ or ‘her Crown and dignity’, 
and it is reasonable that the person injured should have the power to forgive ; 
but neither the punishment of these injuries nor their forgiveness (both being 
matters which alTect the people) is arbitrary ; the one can be, and accordingly is, 
regulated by law; the other, being mainly beyond the province of law, is yet, 
like the remaining prerogatives of the British Sovereign, held in trust for the 
welfare of the peof>le, and so far as it is beyond the province of law is regulated 
by the general principle of the Constitution. 

There may in this, as in other instances, be some dilTiculty in running out an 
exact analogy between the position in Canada and in England, but to the sub- 
committee it appears that the application to this subject of the fundamental 
rule of the Constitution, as expounded in the report referred to, affords the true 
solution of the question, and would furnish the nearest possible analogy between 
the practice proper to be pursued in each country. 

In the United Kingdom, while the British Parliament makes laws for the 
punishment of crimes committed by their inhabitants, the Sovereign exercises 
her prerogative of mercy towards such criminals under the advice of her minister 
there, who is chosen as other British ministers are chosen, and is responsible as 
other British ministers are responsible to the British Parliament for his advice. 
Therefore in the United Kingdom this power is exercised under the same re- 
straints and with t he same securities to the people concerned as the other powers 
of government. 

This it seems to the sub-committee is the practical result which should be 
obtained in the Dominion. 

Here while the Canadian Parliament makes laws for the punishment of crimes 
committed by the inhabitants of Canada, the Sovereign should exercise the 
prerogative of mercy towards such criminals under the advice of her Privy 
Council for Canada, or of her minister there, chosen as her other Canadian 
ministers are chosen, and responsible to the Canadian Parliament for his advice; 
nor, having regard to the reasons given in the report already referred to, can the 
suggested responsibility of the Governor to the Colonial Ollice for the exercise 
of this power independent of, though after advice, be deemed a satisfactory 
substitute for the responsibilily to the Canadian people of a minister charged 
with the usual powers and duties in this respect. 

(II) The second argument is that expediency requires that this prerogative 
should be indej)endently exercised by the Governor, and it is suggested that 
‘the pressure political as well as social which would be brought to bear upon 
the ministers if the decision of such questions rested practically with them would 
be most embarrassing to them, while the ultimate consequences might be a 
serious interference with the sentences of the courts.’ 

This suggestion, which is supported, in the case of one of the Australian 
Colonies, by the views of local authorities, is not applicable in a general sense to 
Canada, where it has been commonly supposed that the decision of this as of 
other questions rests (at any rate in the cases not covered by the special instn^- 
tion) practically with the ministers; where it is believed that unless in the 
exceptional cases pointed out by the sub-committee the embarrassments suggested 
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would but rarely occur, and that at any rate ministers would not be relieved 
of any such embarrassments by the proposed course ; and where it is confidently 
maintained that no improper interference with the sentences of the courts would 
result. 

No doubt in the exercise of this as of many other powers of Government 
embarrassments and difllculties may from time to time arise ; but it is believed 
that their true solution will depend upon the unflinching application to every 
question of the constitutional principle, and that greater difllculties and troubles 
will arise from the avoidance than from the assumption of the full responsibility 
which the sub-committee suggest should, by the alteration of the existing in- 
struction, be imposed on ministers even in capital cases. 


CLXXXIII 

LETTERS-PATENT CONSTITUTING THE OFFICE OF GOVERNOR- 
GENERAL QF THE DOMINION OF CANADA, 18781 

[Trans.: Canadian Sessional Papers, 1879, No. XIV.] 

Victoria, by the Grace of God, of the United Kingdom of Great Rritain and 
Ireland Queen, Defender of the Faith, Empress of India; To all to whom 
these Presents shall come, Greeting: 

Whereas W'e did, by certain Letters- Pa tent under the Great Seal of Our United 
Kingdom of Great Britain and Ireland, bearing date at Westminster the Twenty- 
second day of May, 1872, in the Thirty-fifth Year of Our Reign, constitute and 
appoint Our Right Trusty and Right Well-beloved Cousin and Councillor, 
Frederick Temple, Earl of DufTerin, Knight of Our Most Illustrious Order of 
Saint Patrick, Knight Commander of Our Most Honorable Order of the Bath 
(now Knight Grand Cross of Our Most Distinguished Order of Saint Michael 
and Saint George), to be Our Governor-General in and over Our Dominion of 
Canada for and during Our will and pleasure. 

And whereas by the 12th Section of “The British North America Act, 1807,” 
certain powers, authorities, and functions were declared to be vested in the 
Governor-General, and whereas We are desirous of making efleetual and perma- 
nent provision for the oil ice of Governor-General in and over Our said Dominion 
of Canada, without making new Letters-Patent on each demise of the said Oflice. 

Now know ye that We have revoked and determined, and by these presents 
do revoke and determine, the said recited Letters-Patent of the Twenty -second 
day of May, 1872, and ever>' clause, article and thing therein contained: 

And further know ye that We, of our special grace, certain knowledge, and 
mere motion, have thought fit to constitute, order, and declare, and do by these 
presents constitute, order, and declare that there shall be a Governor-General 
(hereinafter called Our said Governor-General) in and over Our Dominion of 
Canada (hereinafter called Our said Dominion), and that the person who shall 
fill the said Oflice of the Governor-General shall be from lime to time appointed 
by Commission under our .Sign-Manual and Signet. And we do hereby authorize 
and command Our said Governor-General to do and execute, in due manner, 
all things that shall belong to his said command, and to the trust We have 
reposed in him, according to the several powers and authorities granted or 

*■ Various changes have taken place in the position of the goYemor-gencral. From the year 1867 to 
1878, his Instnictfons forbade him to give his assent to any bill (a) for divorce, (6) for granting laud or 
money or gratuity to himself, (e) for making paper or any other currency legal tender, (d) for impiMug 
differential duties, (e) contrary to treaty obu^tions, (/) interfering with the discipline or control of the 
naval or militaiy forces of tlie crown in Canada, (y) interfering with the royal prerogative, or the nglite 
and property of British subjects outside of Ocmada, or with the trade and shipping of the United 
Kingdom and its dependencies, (A) containing provisions to which the royal assent has already 
refused or which have been disallowed. Acting on these instnictions, twenty-one Bills were reserved, in 
1877, after Edward Blake, minister of justice, had visited England, the practice of enumerating the 
titles to be reserved was discontinued, a suspendiug clause being inserted in acts which would oteor- 
wise require the govemor-geneial's reservation. Wamiian SeatitnuU Fapen, 1877, No XIII.) in 
addition, during lord Duflerin's tenure of office difficulties arose over the prerogative of 
lord Dufferin exercised it without the advice of bis ministers. During his viiut to England, Blaxe 
arranged for a change, which is embodied in the Instructions printed below. In 1878 the ofllte or 
governor-general of the Dominion of Canada was instituted on a permanent basia by Letteis patent. 
For Blake\ opinions, see Nos. OLKXXI, CLXXXn. These instruments are printed here from the per- 
manent prerogative instnunents of 1878. Tliey were somewhat revised in 1905, and in that form are in 
Keith, RetpontiUe Owemment, vol. iii, pp. 1561 ff. (Oxford, 1918). 
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appointed him by virtue of “The British North America Act, 1867,” and of 
these present Letters-Patent, and of such Commission as may be issued to him 
under Our Sign*Manual and Signet, and according to such Instructions as may 
from time to time be given to him, under Our Sign-Manual and Signet, or by 
our Order in Our Privy Council, or by us through one of Our Principal Secretaries 
of State, and to such Laws as are or shall hereafter be in force in Our said 
Dominion. 

II. And We do hereby authorize and empower Our said Governor-General 
to keep and use the Great Seal of Our said Dominion for sealing all things what- 
soever that shall pass the said Great Seal. 

III. And We do further authorize and empower Our said Governor-General 
to constitute and appoint, in Our name and on Our behalf, all such Judges, 
Commissioners, Justices of the Peace, and other necessary Odicers and Ministers 
of Our Said Dominion, as may be lawfully constituted or appointed by Us. 

IV. And We do further authorize and empower Our said Governor-General, 
BO far as we lawfully may, upon sudicient cause to him appearing, to remove 
from his odice, or to suspend from the exercise of the same, any person exercising 
any odice within Our said Dominion, under or by virtue of any Commission or 
Warrant granted, or which may be granted, by Us in Our name or under Our 
authority. 

V. And We do further authorize and empower Our said Governor-General 
to exercise all powers lawfully belonging to us in respect of the summoning, 
proroguing, or dissolving the Parliament of Our said Dominion. 

VI. And whereas by “The British North America Act, 1867,” it is amongst 
other things enacted, that it shall be lawful for Us, if We think fit, to authorize 
the Governor-General of Our Dominion of Canada to appoint any person or 
persons, jointly or severally, to be his Deputy or Deputies within any part or 
parts of Our said Dominion, and in that capacity to exercise, during the pleasure 
of Our Said Governor-General, such of the powers, authorities, and functions of 
Our said Governor-General as he may deem it necessary or expedient to assign 
to such Deputy or Deputies, subject to any limitations or directions from time 
to time expressed or given by Us: Now We do hereby authorize and empower 
Our said Governor-General, subject to such limitations and directions as afore- 
said, to appoint any person or persons, jointly or severally, to be his Deputy 
or Deputies within any part or parts of Our said Dominion of Canada, and in 
that capacity to exercise, during his pleasure, such of his powers, functions, and 
authorities, as he may deem it necessary or expedient to assign to him or them: 
Provided always, that the appointment of such a Deputy or Deputies shall not 
affect the exercise of any such power, authority or function by Our said Governor- 
General in person. 

VII. And We do hereby declare Our pleasure to be that, in the event of the 
death, incapacity, removal, or absence of Our said Governor-General out of Our 
said Dominion, all and every the powers and authorities herein ^nted to him 
shall, until Our further pleasure is signified therein, be vested in such person 
as may be appointed by Us under Our Sign-Manual and Signet to be Our Lieu- 
tenant-Governor of Our said Dominion ; or if there shall be no such Lieutenant- 
Governor in Our said Dominion, then in such person or persons as may be 
appointed by Us under Our Sign- Manual and Signet to administer the Govern- 
ment of the same ; and in case there shall be no person or persons within Our 
said Dominion so appointed by Us, then in the Senior Officer for the time being 
in command of Our regular troops in Our said Dominion : Provided that no such 
powers or authorities shall vest in such Lieutenant-Governor, or such other 
person or persons, until he or they shall have taken the oaths appointed to be 
taken by the Governor-General of Our said Dominion, and in the manner pro- 
vided by the Instructions accompanying these Our Letters-Patent. 

VIII. And We do hereby require and command all Our Officers and Ministers, 
Civil and Military, and all other the inhabitants of Our said Dominion, to be 
obedient, aiding and assisting unto Our said Governor-General, or, in the event 
of his death, incapacity, or absence, to such person or persons as may from time 
to time, under the provisions of these Our Letters-Patent, administer the Govern- 
ment of Our said Dominion. 

IX. And We do hereby reserve to Ourselves, Our heirs and successors, full 
power and authority from time to time to revoke, alter or amend these Our 
Letters-Patent, as to Us or them shall seem meet. 

XX 
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X. And We do further direct and enjoin that these Our Letters-Patent shall 
be read and proclaimed at such place or places as Our said Governor-General 
shall think fit within Our said Dominion of Canada. 

In Witness whereof We hove caused these Our Letters to be made Patent, 
Witness Ourself at Westminster, the Fifth day of October, in the Forty-second 
Year of Our Reign. 

By Warrant under the Queen's Sign-Manual. 

C. Romilly. 


CLXXXIV 

INSTRUCTIONS TO THE GOVERNOR-GENERAL OF THE 
DOMINION OF CANADA, 1878 

[Trans.: Canadian Sessional Papers, 1879, No. XIV.l 

Dated bth October, 1878. 

Victoria R. 

Instructions to Our Governor-General in and over Our Dominion of Canada, 
or, in his absence, to Our Lieutenant-Governor or the Ollicer for the time 
being administering the Government of Our said Dominion. Given at Our 
Court at Balmoral, this Fifth day of October, 1878, in the Forty-second year 
of Our Reign. 

Whereas by certain Letters-Patent bearing even date herewith, We have con- 
stituted, ordered, and declared that there shall be a Governor-General (herein- 
after called Our said Governor-Genend) in and over Our Dominion of Canada 
(hereinafter called Our said Dominion), and We have thereby authorized and 
commanded Our said Governor-General to do and execute in due manner all 
things that shall belong to his said command, and to the trust We have reposed 
in him, according to the several powers and authorities granted or appointed 
him by virtue of the said Letters-Patent and of sucli Commission as may be 
issued to him under Our Sign-Manual and Signet, and according to such instruc- 
tions as may from time to time be given to him, under Our Sign-Manual and 
Signet, or by Our Order in Our Privy Council, or by Us through One of Our 
Principal Secretaries of State, and to such Laws as are or shall hereafter be in 
force in Our said Dominion: 

Now, therefore. We do, by these. Our Instructions under Our Sign-Manual and 
Signet, declare Our pleasure to be that Our said Governor-General for the time 
being shall, with all due solemnity, cause Our Commission, under Our Sign- 
Manual and Signet, appointing Our said Governor-General for the time being, 
to be read and published in the presence of the Chief Justice for the time being, 
or other Judge of the Supreme Court of Our said Dominion, and of the members 
of the Privy Council in Our said Dominion: 

And We do further declare Our pleasure to be that Our said Governor-General, 
and every other ollicer appointed to administer the Government of Our said 
Dominion, shall take the Oath of Allegiance in the form provided by an Act 
passed in the Session holden in the thirty-first and thirty-second years of Our 
Reign, intituled: “An Act to Amend the Law relating to Promissory Oaths 
and likewise that he or they shall take the usual Oath for the due execution 
of the Office of Our Governor-General in and over Our said Dominion, and for 
the due and impartial administration of justice; which Oaths the said Chief 
Justice for the time being, of Our said Dominion, or, in his absence, or in the 
event of his being otherwise incapacitated, any Judge of the Supreme Court of 
Our said Dominion shall, and he is hereby required to tender and administer 
unto him or them. 

II. And We do authorize and require Our said Governor-General from time 
to time, by himself or by any other person to be authorized by him in that behalf, 
to administer to all and to every persons or person as he shall think fit, who 
shall hold any office or place of trust or profit in Our said Dominion, the said 
Oath of Allegiance, together with such other Oath or Oaths as may from time to 
time be prescribed by any Laws or Statutes in that behalf made and provided. 

III. And We do require Our said Governor-General to communicate forthwith 
to the Privy Council for Our said Dominion these Our Instructions, and likewise 
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all such others from time to time as he shall find convenient for Our service to 
be imparted to them. 

IV. Our said Governor-General is to take care that all laws assented to by 
him in Our name, or reserved for tlie signification of Our Pleasure thereon, shall, 
when transmitted by him, be fairly abstracted in the margins, and be accom- 
panied, in such cases as may seem to him necessary, with such explanatory 
observations as may be required to exhibit the reasons and occasions for pro- 
posing such Laws; and he shall also transmit fair copies of the Journals and 
Minutes of the proceedings of the Parliament of Our said Dominion, which he 
is to require from the clerks, or other proper officers in that behalf, of the said 
Parliament 

V. ^ And We do further authorize and empower Our said Governor-General, as 
he shall see occasion, in Our name and on Our behalf, when any crime has been 
committed for which the offender may be tried within Our said Dominion, to 
grant a pardon to any accomplice not being the actual perpetrator of such 
crime, who shall give such information as shall lead to the conviction of the 
principal offender ; and further, to grant to any offender convicted of any crime 
in any Court, or before any Judge, Justice, or Magistrate, within Our said 
Dominion, a pardon, either free or subject to lawful conditions, or any res[)ite 
of the execution of the sentence of any such offender, for such period as to Our 
said Governor-General may seem fit, and to remit any fines, penalties, or for- 
feitures which may become due and payable to Us. Provided always, that Our 
said Governor-General shall not in any case, except where the offence has been 
of a political nature, make it a condition of any pardon or remission of sentence 
that the offender shall be banished from or shall absent himself from Our said 
Dominion* And We do hereby direct and enjoin that Our said Governor-General 
shall not pardon or reprieve any such offender without first receiving in capital 
cases the advice of the Privy Council for Our said Dominion, and in other cases 
the advice of one, at least,, of his Ministers ; and in any case in which such pardon 
or reprieve might directly affect the interest of Our Empire, or of any country 
or place beyond the jurisdiction of the Government of Our said Dominion, Our 
said Governor-General shall, before deciding as to either pardon or reprieve, 
take those interests specially into his own personal consideration in conjunction 
with such advice as aforesaid. 

VI. And whereas great prejudice may happen to Our service and to the 
security of Our said Dominion by the absence of Our said Governor-General, he 
shall not, upon any pretence whatever, quit Our said Dominion without having 
first obtained leave from Us for so doing under Our Sign-Manual and Signet, 
or through one of Our Principal Secretaries of State. 

V. R. 


CLXXXV 

SIR MICHAEL HICKS BEACH TO THE MARQUIS OF LORNE® 

[Trans. : Correspondence bclween Imperial and Canadian Governments, 1880.] 

Downing Street, 
November 1, 1879. 

My Lord, 

I received from your Ministers, during their recent visit to England, a con- 
fidential memorandum, of which I enclose a printed copy, urging the necessity 
of providing further means for constant and confidential communication between 
her Majesty’s Government and the Government of Canada, and recommending 
that a representative of the latter Government should be appointed to reside 
permanently in London, and that he should be granted a quasi-diplomatic 
position. 

2. Her Majesty’s Government are very sensible of the advantage which might 
result from the appointment by the Dominion Government of a gentleman who, 
residing in this country, would be fully empowered to explain their views on 
the various important questions connected with Canada, which, from time to 
time, demand consideration, and which might often be more satisfactorily, as 

* For an important note on this danse, see Keith, op. cU., pp. 1661, 1666. f h. aISmi 

• This and die following document illoatiate the diffionltieB over the creation in London of the offloe 
of high oonunisaioner for Canada. (Skelton, Galt, pp. 623 It.) 

XX2 
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well as more expeditiously, dealt with, if such means of oral communication were 
provided. Looking, however, to the position of Canada as an integral portion 
of the Empire, the relations of such a person with her Majesty's Government 
would not be correctly defined as being of a diplomatic character, and, while her 
Majesty’s Government would readily accord to him a status in every way worthy 
of his important functions, his position would necessarily be more analogous 
to that of an officer in the home service, than to that of a Minister at a foreign 
court. 

3. He would therefore primarily communicate with this Department on the 
various subjects which might be entrusted to him, and, while her Majesty’s 
Government would readily avail themselves of any information he might afford, 
and give the fullest consideration to any representations he might make on behalf 
of the Canadian Government, it would, of course, rest with the Secretary of 
State for Foreign AfTairs to determine in each case in what precise capacity his 
services might best be rendered in the event of any negotiations with a foreign 
court, on subjects affecting the interests of the Dominion. In some instances, 
for example, it might be desirable for him to remain in London and advise with 
her Majesty’s Government there, while in other cases he might, in accordance 
with the precedents which have been quoted, be more usefully engaged in assist- 
ing her Majesty’s representatives abroad. 

4. I have deemed it necessary to refer to these details because it is desirable 
that there should be no misunderstanding as to the precise position which could 
be accorded by her Majesty’s Government to an ollicer holding an appointment 
which the Government of Canada propose to establish, but 1 do not anticipate 
that the views w'hich 1 have expressed will be felt by your Ministers as placing 
any insuperable difficulty in the way of the practical realization of their wishes ; 
and 1 would only add that if such an ap|)ointment should he decided upon it 
would seem, for the reasons I have stated, more appropriate that the officer 
should be designated by tlic title of ’Dominion’ or ‘Canadian Commissioner’ 
than by any title implying a diplomatic status or position. 

I have, Ac. 

M. E. Hicks FSkach. 

Enclosuke 

Memorandum. 

The policy of the Empire having devolved upon Canada the administration of 
the whole of British North America, and the care and protection of British 
interests therein, experience is daily showing the necessity of providing the 
means of constant and confidential communication between her Majesty’s 
Government and her local advisers in Canada, in extension of the more formal 
relations subsisting through the correspondence of the Secretary of State for the 
Colonies with the Governor-General. 

Canada has ceased to occupy the f»osition of an ordinary possession of the 
Crown. She exists in the form of a |>owerful Central Government, having already 
no less than seven subordinate local executive and legislative systems, soon 
to be largely augmented by the development of the vast regions lying between 
Lake .Superior and the Rocky Mountains. Her Central Government is becoming 
even more responsible than the Imperial Government for the maintenance of 
international relations towards the United States, a .subject which will yearly 
require greater prudence and care, as the populations of the two countries extend 
along, and mingle across, the vast frontier line, three thousand miles in length. 

The Canadian Government has, in short, become the trustee for the Empire 
at large, of half the continent of North America, and is bound to administer the 
trust not only for the benefit of the present limited population, but with the 
intention and policy of making the great resources of the Dominion in the highest 
measure promotive of the interests of the British people and the dignity of the 
Crown. 

The organisation, government, and settlement of the vast regions of British 
North America are all subjects which the Canadian Government must desire to 
deal with in the common interest of all, while in trade and commerce it is daily 
becoming more evident that advantage would arise in definitely settling such 
arrangements between the United Kingdom and her vast dependency as may 
produce more thorough identity of interest and more uniform policy towards 
each other, and towards foreign nations. 
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It appears to the Canadian Government eminently desirable to provide for 
the fullest and most frank interchange of views with her Majesty's Government, 
and for the thorough appreciation of the policy of Canada on all points of general 
interest. Otherwise there appears to be danger of a feeling g^rowing up of in- 
difference, if not of actual antagonism and irritation on both sidles. The idea 
must be avoided that the connexion of Canada with the British Eitipire is only 
temporary and unabiding, instead of being designed to strengthen‘*^and confirm 
the maintenance of British influence and power. 

It is now being found in practice that there are constantly questions arising, 
connected with the administration of affairs in Canada, requiring discussions in 
a mode and to an extent wholly impracticable by the ordinary channel of corre- 
spondence, through the Governor-General ; and periodical visits have to be made 
to London for this purpose by the important members of the Canadian Govern- 
ment, entailing serious inconvenience. At this moment the following subjects 
are thus under consideration: The Pacific Railway, and important collateral 
subjects; Treaties of Commerce with France and Spain; Esquimalt Graving 
Dock; Military Defence of Canada generally, and of British Columbia more 
especially; while the fishery and commercial clauses of the Washington Treaty 
may, at any moment, be reopened by the United States ; with many other matters 
of importance connected with the better organization of the military force of the 
Dominion. 

It is manifestly impossible that the views of the Canadian Government on 
such subjects can be submitted for the intelligent consideration of her Majesty's 
Government in any other mode than that of personal communication ; and, as 
the subjects themselves relate to different departments of administration, the 
necessity arises for the absence from their posts at this moment of not less than 
three Ministers. 

It is further submitted that the very large and rapidly augmenting commerce 
of Canada, and the increasing extent of her trade with foreign nations, is proving 
the absolute need of direct negotiations with them for the proper protection of 
her interests. In most of the treaties of commerce entered into by England, 
reference has only been had to their effect on the United Kingdom; and the 
colonies are excluded from their operation, a fact which has been attended with 
most unfortunate results to Canada, as relates to France. This is, to a certain 
extent, unavoidable, in consequence of the control of all customs having been 
granted to Canada ; but a necessity has thus arisen for providing separate and 
distinct trade conventions with all foreign Powers with whom Canada has distinct 
trade. With the different views held by the Parliament of Canada on such sub- 
jects, from those of her Majesty's Government, there is a manifest difficulty in 
asking the latter to become responsible for the representations required to be 
made, and foreign Governments find it difficult to understand our present system. 
The Canadian Government therefore submit that, when occasion requires such 
negotiations to be undertaken, her Majesty’s Government should advise her 
Majesty specially to accredit tiic representative of Canada to the foreign Court, 
by association for the special object with the resident Minister or other Imperial 
negotiator. 

The suggestion is merely asking her Majesty's Government to establish as 
a rule the precedent which was created in 1871, when Sir John A. Macdonald was 
made a member of the Joint High Commission to Washington, and later, in 1874, 
when Mr. George Brown was officially associated with Sir Edward Thornton, at 
the instance of the Canadian Government, for the purpose of negotiating a Treaty 
of Commerce between Canada and the United States. 

With the view of giving effect to the foregoing policy, the Government of 
Canada suggests that her Majesty's Government should consent to receive an 
official representative from Canada for the purpose of securing the most early 
and confidential communication of their views on all subjects ; and that, when so 
requested, the proposed Minister should be duly accredited to foreign Courts in 
the manner above mentioned. 

The Canadian Government desires to surround the proposed appointment with 
all the importance which should attach to an official charged with such high 
duties. He should, therefore, be selected from the Queen's Privy Counefi for 
Canada, and specially entrusted with the general supervision of all the political, 
material, and financial interests of Canada in England, subject to instructions 
from his Government. 
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The dignity of the office, and the advantage of its proper recognition, especially 
at foreign Courts, appear to require a more expressive title than that of Agent- 
General; it is therefore suggested that the designation should be Resident 
Minister, or such other name of equal import as her Majesty's Government may 
suggest. 

The Canadian Government attaches great importance to this matter, and hopes 
that her Majesty's Government will see no insuperable difficulty in giving the 
Canadian Representative a quasi-diplomatic position at the Court of St. James, 
with the social advantages of such a rank and position. 

John A. Macdonald, 

S. L. Tilley, 

Charles Topper. 


CLXXXVI 


THE MARQUIS OF LORNE TO SIR M. E. HICKS BEACH 


[Trans.: Correspondence behveen Imperial and Canadian GovernmcnlSf 1880.] 


Government House, Ottawa, 
December 24, 1870. 
Sir, 

1 have the honour to transmit herewith, for your consideration, a copy of an 
approved report of a Committee of the Privy Council respecting the appointment 
of a Canadian Representative to reside in England, to be styled ‘ High Com- 
missioner of Canada,' to confer with her Majesty’s Government on all important 
matters affecting the Dominion, which formed the subject of your despaUdi of 
the 1st November last.^ 


1 have, Ac., 

Lorne. 


Enclosure 

Copy of a Report of a Committee of the Honourable the Privy Council for Canada, 

approved by His Excellency the Governor-General ^ on the 22nd December j JS70. 

The Committee of Council have had under consideration the despatcli from 
the Right Honourable the Secretary of State for the Colonies, dated 1st November 
last, upon the confidential memorandum of Sir John Macdonald, Sir Leonard 
Tilley, and Sir Charles Tupper, urging the necessity of providing further means for 
constant and confidential communication witli her Majesty’s Government, and 
also for the representation of Canada in the future negotiation of treaties of 
commerce with foreign nations. 

The Committee desire to express their gratification at the manner in which 
their views have been met by her Majesty's Government, and they share in the 
conviction of Sir Michael Hicks Beach, that no insuperable difficulty exists in 
the realization of their wishes. 

The Committee recognize the fact that Canada cannot, as an integral portion 
of the Empire, maintain relations of a strictly diplomatic character. But they 
respectfully submit that, while this is true as regards foreign nations, it does not 
accurately represent the actual state of facts in regard to the United Kingdom. 
Her Majesty's Government is unquestionably the supreme governing power of 
the Empire, but, under the British North America Act, self-governing powers 
have been conferred upon Canada in many most important respects, and her 
Majesty’s Government may on the.se points be more correctly deilned as repre- 
senting the United Kingdom than the Empire at large. In considering many 
questions of the highest importance, such as the commercial and fiscal policy 
of the Dominion as affecting the United Kingdom, the promotion of Imperial 
interests in the administration and settlement of the interior of the Continent, 
and on many other subjects, indeed on all matters of internal concern, the 
Imperial Government and F^arliament have so far transferred to Canada an 
independent control that their discussion and settlement have become subjects 
for mutual assent and concert, and thereby have, it is tliought, assumed a ffnasi- 
diplomatic character as between her Majesty’s Government rejiresenting the 

» No. OLXXXV. 
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United Kingdon per se and the Dominion, without in any manner derogating 
from their general authority as rulers of the entire Empire. 

The Committee would further respectfully submit, in elucidation of the views 
contained in the memorandum, that the Government of Canada, in respect of 
negotiations with foreign Powers, in no respect desire to be placed in the position 
of independent negotiators. On the contrary, they are fully convinced that it 
is through the influence and support of her Majesty's Government, and by the 
effective use of their carefully trained and thorough diplomatic service, that they 
can alone look for any measure of success. And it is with the view most thoroughly 
to satisfy foreign Governments of the identity of interests of her Majesty with 
themselves that they have so strongly sought the most oiTicial recognition possible 
for their representative. And in making their suggestion on this point, the 
Committee have had in mind the position assigned to the delegates from Canada 
in 1865 and 1866, which was that of belonging to the diplomatic corps, taking 
precedence after the foreign Ministers. 

As the representative of the Governor-General and Executive Government of 
Canada, and especially when dealing with negotiations with any foreign Powers, 
the duties of the proposed ofhcer will, the Committee consider, be of a nature 
more analogous to diplomatic than to home service, but they confidently leave 
this subject in the hands of her Majesty's Government, resting on the assurances 
conveyed in the despatch under consideration that her Majesty's Government 
will accord to their representative a status in every way worthy of his important 
functions. 

The oiTlcer will certainly primarily communicate with the Secretary of State 
for the Colonies on the various subjects on which he may receive instructions to 
address her Majesty's Government, and the Committee do not doubt that every 
consideration will be given to such representations as he may make on behalf of 
the Canadian Government. 

The Committee entirely agree that it will rest with the Secretary of State for 
Foreign Affairs to determine in each case in what precise capacity the services 
of the Canadian Oflicer can be best rendered in the event of negotiations with 
foreign Courts on subjects affecting the interests of the Dominion. Manifestly 
it would not be the desire of the Canadian Government, that in every case their 
representative should be personally associated with the British Minister at the 
foreign Courts, but only in such cases as might from their importance require it. 
On this point the Committee are fully assured that the Secretary of State for 
Foreign Affairs will meet their reasonable wishes as has been done in the cases 
cited. 

The Committee understand, however, that in all cases of commercial treaties 
her Majesty's Government will direct early communication to be made to the 
Canadian representative so as to permit him to take the instructions of his 
Government, and to make such representations as may be called for to her 
Majesty’s Government. 

With reference to the designation of the proposed officer the Committee desire 
to accept the suggestion of her Majesty’s Government. As, however. Com- 
missioners are very frequently appointed for special services of minor importance, 
it is considered desirable to make the appointment to London distinctive by 
styling the officer ‘High Commissioner of Canada in London’, the Committee 
on this point being convinced that in reference especially to foreign Governments 
the designation and status are of real importance. 

It is intended to create the office under statute at the next Session of the 
Canadian Parliament; but, should the public service require an earlier appoint- 
ment, the Committee confidently rely on her Majesty’s Government giving 
immediate effect to the views expressed in the despatch from the Secretary of 
State for the Colonies, which, it is believed, are correctly understood by the 
Canadian Government. 
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CLXXXVII 

THE BRITISH NORTH AMERICA ACT, 1886 
(49 & 50 Victoria, c. 35.) 

An Acl respecting the Representation in the Parliament of Canada of Territories 
which for the time being form part of the Dominion of Canada, but are not included 
in any Province. 

25th June, 1886. 

Whereas it is expedient to empower the Parliament of Canada to provide for 
the representation in the Senate and House of Commons of Canada, or either of 
them, of any territory which for the time being forms part of the Dominion of 
Canada, but is not included in any Province: 

Be it therefore enacted by the Queen's Most Excellent Maje.sty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, in 
the present Parliament assembled, and by the authority of the same, as follows:— 
PtoTisionby 1. The Parliament of Chnada may from time to time make provision for the 
representation in the Senate and House of Commons of Canada, or in either of 
them, of any territories which for the time being form part of the Dominion of 
oTMtories. Canada, but are not included in any Province thereof. 

Effect of passed by the Parliament of Canada before the passing of this 

ActsS Act for the purpose mentioned in this Act, shall, if not disallowed by the Queen, 
Fariiament be, and shall be deemed to have been, valid and effectual from the date at which 
of Canada. ^ received the assent, in Her Majesty’s name, of the Governor-General of Canada. 
84A36V., hereby declared that any Act passed by the Parliament of Canada, 

c. 26.’ whether before or after the passing of this Act, for the purpose mentioned in 
&3iv.,c. 3. this Act, or in The British North America Act, 1871, has effect, notwithstanding 
anything in The British North America Act, 1867, and the number of Senators 
or the number of Members of the House of Commons specified in the last-men- 
tioned Act is increased by the number of Senators or of Members, as the case may 
be, provided by any such Act of the Parliament of Canada for the representation 
of any provinces or territories of Canada. 

Short title and British North America Act, 1886. 

canatruction. This Act, and The British North America Act, 1867, and The British North 
so&siv.,c.3. America Act, 1871, shall be construed together, and may be cited together as 
34 A 36 v.,c. 28, The British North America Acts, 1867 to 1886. 


GLXXXVIll 

THE MARQUIS OF HIPON TO THE GOVERNOR-GENERAL 
OF CANADA, ETC. 

[Trans.: Partiamentarij Papers, C. 7821.] 

Downing Street, 
June 28, 1895. 
Sir, 

In my despatch of even date, I communicated to you an expression of the 
views of her Majesty’s Government on the Resolutions passed by the Colonial 
Conference at Ottawa in regard to the trade relations of the Empire. 

2. In the course of the discussions there, a question of considerable importance 
was more than once alluded to, namely, the question of commercial agreements 
between her Majesty's Government and foreign Powers in regard to their trade 
with the Colonies. 

Such Conventions have already been made on more than one occasion in 
regard to the trade of her Majesty's Dominions in North America with the 
United States of America, and recently with the Government of France in regard 
to the trade between that country and Canada ; and the Cape Colony has also 
entered into a Customs Union with the neighbouring Independent Republic, the 
Orange Free State. 

3. Although the areas within which such agreements are possible is now but 
imited, owing to the network of commercial Treaties by which the nations are 
bound together, there are still some Powers, such as France, with which agree- 
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ments of the kind could be made, either because no commercial treaty exists 
between them and this country, or because some of the Colonies have not adhered 
to the existing Treaty. It appears desirable, now that the same liberty of tariff 
legislation has been accorded to the Australian Colonies as has been enjoyed by 
Canada, the Cape Colony, and New Zealand, and that the Colonies generally 
are considering the question of extending and increasing their external commerce, 
that the views of her Majesty*s Government on this question should be generally 
known. 

4. In the first instance, it is advisable that the international position of such 
agreements and the procedure to be followed in regard to them should be made 
clear, and in this connexion I desire to quote from the able speech delivered by 
Sir Henry Wrixon at the meeting of the Conference on the 10th of June. 

5. Referring to this question, he said: 

‘ I do not know that I have ever thoroughly understood the position which 
the Imperial Government takes with regard to the power which they have 
already allowed to Canada and the Cape, because we all know that nations 
can only k/iow one another through the supreme head. Each nation is an entity 
as regards any other nation, and I have no knowledge of how you could recog- 
nize a part of an Empire making arrangements for itself. If you look at the 
thing in the last resort, supposing conflicts arose, or cause of war, the foreign 
Power that had cause to complain of the breach of a commercial treaty must 
naturally look to the head of an Empire, and they could not be put off by 
telling them to look for satisfaction to the dependency. If any foreign Power 
made an arrangement with the Gape, and had cause to complain, and wanted 
to enforce any proviso, they must go to the Empire of Great Britain ; and, 
therefore, as far as 1 can understand it, I am quite against any attempt to 
recognize the right of a dependency of the Empire to act on its own behalf. 
Everything must be done through the head of the Empire when we are dealing 
with foreign nations. One nation is one individual, and it can only deal with 
other nations on that basis ; therefore 1 deliberately excluded any reference 
in my motion to that subject, and I may only add that 1 think it is quite 
unnecessary to refer to it, because we can have no doubt that the Imperial 
Government will extend the same consideration to all the dependencies of the 
Em[)ire that it has already extended to Canada and the Cape, if in any case 
any dependency of the Empire shows that it has good ground for entering 
into a commercial treaty outside. I have not the slightest doubt that the 
Imperial Government would do for other dependencies what it has already 
done for the premier dependency of Canada and the Cape. 

Hon. Mr. Fitzgerald: Do you wish it done by legislation? 

Sir Henry Wrixon: No. I do not understand how it can be done, because 
I have no idea of a nation as anything else than one complete unity with 
regard to an outside nation, and 1 cannot understand a dependency of the 
Empire arranging with an outside Power ; and I presume, where the Imperial 
Government has allowed Canada and the Cape to make arrangements, the 
Imperial Government itself has contracted and would be prepared to vindicate 
the conduct of the dependency in the last resort. I understand that when 
occasion arises the dependency informs the Imperial Government of its desire 
to enter into certain arrangements. The Imperial Government authorizes its 
Minister at the Court of the Power which is to be treated with to carry on that 
negotiation, and then, technically, it is the Empire which makes the Treaty. 
In our country some claimed more than this right. I repudiated any such 
position. I think it is not consistent with the unity of the Empire, and I added 
to that a reason why it was unnecessary — namely, because the Imperial Govern- 
ment will do for us what they have done for Canada and the Cape, and will 
help us to make a Treaty if we want to make a Treaty with any foreign Power.* 

6. This speech not only indicates the procedure to be followed in the case of 

such arrangements, but clearly explains the reasons for it. A foreign Power can 
only be approached through her Majesty’s Representative, and any agreement 
entered into with it, affecting any part of her Majesty’s dominions, is an agree- 
ment between her Majesty and the Sovereign of the foreign State, and it is 
to her Majesty’s Government that the foreign State would apply in case of any 
question arising under it. . ^ , * 1 , * 

7, To give the Colonies the power of negotiating treaties for themselves without 
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reference to her Majesty's Government would be to give them an international 
status as separate and sovereign States, and would be equivalent to breaking up 
the Empire into a number of independent States, a result which her Majesty's 
Government are satisfled would be injurious equally to the Colonies and to the 
Mother Country, and would be desired by neither. 

The negotiation, then, being between her Majesty and the Sovereign of the 
foreign State, must be conducted by her Majesty's Representative at the Court 
of the foreign Power, who would keep her Majesty's Government informed of 
the progress of the discussion, and seek instructions from them as necessity arose. 

It could hardly be expected, however, that he would be sufTlciently cognisant 
of the circumsta^nces and wishes of the Colony to enable him to conduct the 
negotiation satisfactorily alone, and it would be desirable generally, therefore, 
that he should have the assistance, either as a second Plenipotentiary or in a 
subordinate capacity, as her Majesty's Government think the circumstances 
require, of a delegate appointed by the Colonial Government. 

If, as a result of the negotiations, any arrangement is arrived at, it must lx* 
approved by her Majesty’s Government and by the colonial Government, and 
also by the Colonial Legislature if it involves legislative action, before the ratiilca- 
tions can be exchanged. 

8. The same considerations which dictate the procedure to be followed have 
also dictated the conditions under which, though never distinctly formulated, 
her Majesty’s Government have hitherto conducted such negotiations, and as to 
the propriety of which they are confident that no question can be raised. 

9. These considerations are: the strict observance of existing international 
obligations, and the preserv'aiion of the unity of the Empire. The question, then, 
to be dealt with is how far these considerations necessarily limit the scope and 
application of any commercial arrangement dealing with the trade between one 
of her Majesty’s Colonies and a foreign Power, both in respect of the concessions 
which may be offered by the Colony and the concessions which it seeks in return. 

10. It is obvious that a Colony could not offer a foreign Power tariff con- 
cessions which were not at the same time to be extended to all other Powers 
entitled by Treaty to most -favoured-nation treatment in the Colony. In the 
Constitution Acts of some Colonies .such a course is specifically proldhited, bill, 
even where that is not the case, it is obvious that her Majesty could not properly 
enter into any engagements with a foreign Ptiwer inconsistent wdth her obliga- 
tions to other Powers, and liefon* any C.onvention or Treaty can be ratified, 
therefore, her Majesty’s Government must be satisfied that it fulfils this con- 
dition, and also that any legislation for giving effect to it makes full provision 
for enabling her Majesty to fulfil her obligations, both to the Power immediately 
concerned, and to any other Powers whose rights undt*r Treaty may be affected. 
To do olheiw'i.se would be a breach of public faith to which her Majesty’s Govern- 
ment could not lend themselves in any way. 

Further, her Majesty’s Government regard it as essential that any tariff con- 
cessions proposed to be conceded by a Colony to a foreign Pow«*r should l»e 
extended to this country and to the rest of her Majesty’s dominions. 

As 1 have already pointed out, Ihei-e are but few nations with which her 
Majesty’s Government have not Treaties containing most-favoured-nation 
clauses, and to most of the.se Treaties all or some of the Responsible Ciovcrninent 
Colonies have adhered. And tariff advantages granted by a Colony, therefore, 
to a foreign Power would have to be extendetd to all flowers entitled by Treaty 
to most- favoured-nation treatment in the Colony, and her Majesty’s Government 
presume that no Colony would wish to afford to, practically, ail foreign nations 
better treatment than it accorded to the rest of the Empire of which it forms 
a part. 

11. This point has already arisen in connexion with negotiations on behalf 
of Colonies with foreign .State.s. When informal di.scussions with a view to a 
commercial arrangement between the United States of America and Canada took 
place in 1892, the delegates of the Dominion Government refused the demand of 
the United States that Canada should discriminate ai^inst the produce and 
manufactures of the United Kingdom, and the negotiations were broken off on 
this point. Similarly, when Newfoundland, in 1890, had made preliminaty 
arrangements for a Convention with the United States under which preferenua 
treatment might have been acconled to that Power, her Majesty’s 
acknowledged the force of the protest made by Canada, and when the rsew- 
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foundland Government proposed to pass legislation to grant the concessions 
stipulated for by the United States, my predecessor, in a despatch dated the 
26th of March, 1892, informed the Dominion Government that they might rest 
assured ‘ that her Majesty will not be advised to assent to any legislation dis- 
criminating directly against the products of the Dominion’. 

12. It must not be forgotten that, as I have pointed out in my other despatch 
of this date, whilst the grant of preferential tariff treatment is a friendly act 
to the country receiving it, it is an unfriendly act to countries or places excluded 
from it, and her Majesty’s Government are satisfied that the bonds which unite 
the various parts of the Empire together require that every Colony should accord 
to the rest at least as favourable terms as it grants to any foreign country. If 
a Colony were to grant preferential treatment U) the produce of a foreign country 
and were to refuse to extend the benefit of that treatment to the Mother Country 
and the other Colonies, or some of them, such a step could not fail to isolate and 
alienate that Colony from the rest of the Empire, and attract it politically as 
well as commercially towards the favoured Power. Her Majesty’s Government 
are convinced that the Colonies will agree that such a result would be fraught 
with danger to the interests of the Empire as a whole, and that they will also agree 
that it would be impossible for her Majesty’s Government to assent to any such 
arrangement. 

13. In regard to the other side of the question, namely as to the terms which 
a Colony seeks from a foreign Power, the considerations mentioned appear to 
require that a Colony should not endeavour in such a negotiation to obtain an 
advantage at the expense of other parts of her Majesty’s dominions. In the 
case, therefore, of preference being sought by or offered to the Colony in respect 
of any article in which it competed seriously with other Colonies or with the 
Mother Country, her Majesty’s Government would feel it to be their duty to 
use every effort to obtain the extension of the concession to the rest of the Empire, 
and in any case to ascertain as far as possible whether the other Colonies affected 
would wish to be made a party to the arrangement. In the event of this being 
impossible, and of the result to the trade of the excluded portions of the Empire 
being seriously prejudicial, it would be necessary to consider whether it was 
desirable, in the common interests, to proceed with the negotiation. 

14. Her Majesty’s Government rec(»gnizc, of course, that in the present state 
of opinion among foreign Powers and many of the Colonies as to differential 
duties, and in a matter which, to some extent, would affect only a particular 
Colony, they would not feel justified in objecting to a proposal merely on the 
ground that it was inconsistent in this respect with the commercial and financial 
policy of this country. 

But the guardianship of the common interests of the Empire rests with them, 
and they could not in any way be parties to, or assist in, any arrangements 
detrimental to these interests as a whole. In the performance of this duty it may 
sometimes be necessary to require apparent sacrifices on the part of a Colony, 
but her Majesty’s (Government are confident that their general policy in regard 
to matters in which Colonial interests are involved is sufficient to satisfy the 
Colonies that they will not, without good reason, place dilficulties in the way of 
any arrangeincnls which a C.olony may regard as likely to be beneficial to it. 

I have, etc. 

Ripon. 


CLXXXIX 

THE ALBERTA ACT 
(4-5 Edward VII, c. 3.) 

An Acl to establish and provide for the Government of the Province of Alberta. 

[Assented to July 20th, 1905.] 

Whereas in and by the British North America Act, 1871, ^ being chapter 28 of preamble^ 
the Acts of the Parliament of the United Kingdom passed in the session thereof 
held in the 34th and 35th years of the reign of her late Majesty Queen Victoria, 
it is enacted that the Parliament of Canada may from time to time establish new 
provinces in any territories forming for the time being part of the Dominion of 

» No. OLXXVm. 
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Canada, but not included in any province thereof, and may, at the time of such 
establishment, make provision for the constitution and administration of any 
such province, and for the passing of laws for the peace, order, and good govern- 
ment of such province, and for its representation in the said Parliament of 
Canada ; 

And whereas it is expedient to establish as a province the territory hereinafter 
described, and to make provision for the government thereof, and the representa- 
tion thereof, in the Parliament of Canada: Therefore, His Majesty, by and with 
the advice and consent of the Senate and House of Commons of Canada, enacts 
as fbllows:— 

Short title. 1. This Act may be cited as the Alberta Act. 

Prorinoeof territory comprised within the following boundaries, that is to say, 

Alberta form^; commencing at the intersection of the international boundary dividing Canada 
its boundariee. f|.Qjn United States of America by the fourth meridian in the system of 
Dominion lands surveys; thence westerly along the said international boundary 
to the eastery boundary of the Province of British Columbia ; thence northerly 
along the said eastern boundary of the Province of British Columbia to the north 
east corner of the said province; thence easterly along the parallel of the sixtietli 
degree of north latitude to the fourth meridian in the system of Dominion lands 
surveys, as the same may be hereafter defined in accordance with the said system ; 
thence southerly along the said fourth meridian to the point of commencement, 
is hereby established as a province of the Dominion of Canada, to be called and 
known as the Province of Alberta. 

B. N. A.Acts 3. The provisions of the British North America Acts, 1867 to 1886,^ shall 
1867-1886, to apply to the Province of Alberta in the same way and to the like extent as they 
**^*^^* apply to the provinces heretofore comprised in the Dominion, as if the said Pro- 
vince of Alberta had been one of the prqyinces originally united, except in so far 
as varied by this Act and except such provisions as are in terms made, or l)y 
reasonable intendment, may be held to be specially applicable to or only to affect 
one or more and not the whole of the said provinces. 

Hepresenution 4. The said province shall be represented in the .Senate of Canada by four 
in the Senate, members; provided that such representation may, after the completion of the 
next decennial census, be from time to time increased to six by the Parliament of 
Canada. 

Kepresentation 5- The said province and the Province of Saskatchewan shall, until the lerrnina- 
in theHouaeof tion of the Parliament of Canada, existing at the time of the first readjustment 
CommonB. hereinafter provided tor, continue to be represented in the House of Commons as 
provided by chapter 60 of the Statutes of 1003, each of the electoral districts 
defined in that part of the schedule to the said Act which relates to the North- 
West Territories, whether such district is wholly in one of the said provinces, or 
partly in one and partly in the other of them, being represented by one member. 
Beadjusiinent completion of the next (|uinquennial census for the said province, 

after next the representation thereof shall forthwith be readjusted by the Parliament of 
quioqueiuiial Canada, in such manner that there shall be assigned to the said province such a 
number of members as will bear the same proportion to the number of its popu- 
lation ascertained at such quinquennial census as the number sixty-five bears to 
the number of the population of ^)uebec as ascertained at the then last decen- 
nial census; and in the computation of the number of members for the said 
province a fractional part not exceeding one-half of the whole number requisite 
for entitling the province to a member shall be disregarded, and a fractional part 
exceeding one-half of that number shall be deemed equivalent to the whole 
number, and such readjustment shall take efT(?ct upon the termination of the 
parliament then existing. 

Sobeeqaent (2) The representation of the said province shall tliereaftcr be readjusted from 
iwdJiHtoente. time to time according to the provisions of section 51 of the British North 
America Act, 1867. 

Election of 7. Until the Parliament of Canada otherwise provides, thq qualifications of 
5*“^ voters for the election of members of the House of Commons and the j^roceedings 
at and in connection with elections of such members shall, mutalis mutandis, be 
* those prescribed by law at the time this Act comes into force with respect to 
such elections in the North-West Territories. 

Executive 8. The Executive Council of the said province shall be composed of such persons, 
under such designations, as the Lieutenant-Governor from time to time thinks lit. 

* See No. CLXXXVll, Section S. 
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9. Unless &nd until the Lieutenent-Governor in Council of the said province Seat of Oorem- 
otherwise directs by proclamation under the Great Seal, the seat of Government 

of the said province shall be at Edmonton. 

10. All powers, authorities, and functions which under any law were before PowoBof 
the coming into force of this Act vested in or exercisable by the Lieutenant- 
Governor of the North-West Territories, with the advice, or with the advice and Oouncil. 
consent of the Executive Council thereof, or in conjunction with that Council or 

with any member or members thereof, or by the said Lieutenant-Governor 
individually shall, so far as they are capable of being exercised after the 
coming into force of this Act in relation to the government of the said province, 
be vested in and shall or may be exercised by the Lieutenant-Governor of the 
said province, with the advice, or with the advice and consent of, or in conjunction 
with, the Executive Council of the said province, or any member or members there- 
of, or by the Lieutenant-Governor individually, as the case requires, subject never- 
theless to be abolished or altered by the Legislature of the said province. 

11. The Lieutenant-Governor in Council shall, as soon as may be after this Act Sad. 
comes into force, adopt and provide a Great Seal of the said province, and may, 

from time to time, change such seal. 

12. There shall be a legislature for the said province consisting of the Lieute- Legislature. 
nant-Governor and one House to be styled the Legislative Assembly of Alberta. 

13. Until the said Legislature otherwise provides, the Legislative Assembly Legislative 
shall be composed of twenty-five members to be elected to represent the electoral ^*embiy. 
divisions defined in the schedule to this Act. 

14. Until the said legislature otherwise determines all the provisions of the law Election of 
with regard to the constitution of the Legislative Assembly of the North-west 
Territories and the election of members thereof shall apply, mulaiis mutandis^ to 

the Legislative Assembly of the said province and the election of members 
thereof respectively. 

15. The writs for the elections of the members of the first Legislative Assembly 

of the said province shall be issued by the Lieutenant-Governor and made “ * 
returnable within six months after this Act comes into force. 

16. All laws and all orders and regulations made thereunder, so far as they are 
not inconsistent with anything contained in this Act, or as to which this Act 
contains no provisions intended as a substitute therefor, and all courts of civil 
and criminal jurisdiction, and all commissions, powers, authorities, and functions, 
and all ofiicers and functionaries, judicial, administrative, and ministerial, 
existing immediately before the coming into force of this Act in the territory here- 
by established as the province of Alberta, shall continue in the said province as if 
this Act and the Saskatchewan Act had not been passed ; subject, nevertheless, 
except with respect to such as are enacted by or existing under Acts of the Parlia- 
ment of Great Britain, or of the Parliament of the United Kingdom of Great 
Britain and Ireland, to be repealed, abolished, or altered by the Parliament of 
Canada, or by the legislature of the said province, according to the authority of 

the Parliament or of the said Legislature: Provided that all powers, authorities Proviso, 
and functions which, under any law, order or regulation were, before the 
coming into force of this Act, vested in or exercisable by any public officer or 
functionary of the North-west Territories shall be vested in and exercisable in and 
for the said province by like public ofiicers and functionaries of the said province 
when appointed bv competent authority. 

(2) The legislature of the province may, for all purposes affecting or extending 

to the said province, abolish the Supreme Court of the North-west Territories court ©f 
and the ofiicers, both judicial and ministerial, thereof, and the jurisdiction, n. W. T. 
powers and authority belonging or incident to the said court: provided that, if, 
upon such abolition, the legislature constitutes a superior court of criminal juris- 
diction, the procedure in criminal matters then obtaining in respect of the Supreme Frovieo. 

Court of the North-west Territories shall, until otherwise provided by competent 
authority, continue to apply to such superior court, and that the Governor in 
Council may at any time and from time to time declare all or any part of such 
procedure to be inapplicable to such superior court. . ^ , 

(3) All societies or associations incorporated by or under the authority of the 
legislature of the North-west Territories existing at the time of the coming into 
force of this Act which include within their objects the regulation of the practice 
or the right to practice any profession or trade in the North-west Territories, such 
as the legal or the medical profession, dentistry, pharmaceutical chemistry and 
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the like, shall continue, subject, however, to be dissolved and abolished by order 
of the Governor in Council, and each of such societies shall have power to 
arrange for and efTcct the payment of its debts and liabilities and the division, 
disposition or transfer of its property. 

As to Joini ( 4) Every joint-stock company lawfully incorporated by or under the authority 
Stock Com- of any ordinance of the North-west Territories shall be subject to the legislative 
authority of the province of Alberta if— 

(a) The head oflice or the registered office of such company is at the time of the 
coming into force of this Act situate in the province of Alberta ; and 
(bj The powers and objects of this company arc such as might be conferred by 
the Legislature of the said province and not expressly authorized to be executed 
in any part of the North-west Territories beyond the limits of the said province. 
Education. 17. Section 93 of the British North America Act, 1867, shall apply to the said 
province, with the substitution for paragraph (1) of the said section 93 of the 
following paragraph : — 

‘*(1) Nothing in any such law shall prejudicially affect any right or i)rivilogc 
with respect to separate stdiools which any class of persons have at the date of the 
passing of this Act, under the terms of chapters 29 and 30 of the Ordinances of the 
North-west Territories passed in the year 1901, or with respect to religious in- 
struction in any public or separate school as provided for in the said Ordinances." 

(2) In the appropriation by the Legislature or distribution by the Government 
of the province of any moneys for tlie support of schools organized and carried on 
in accordance with the said chapter 29 or any Act passed in amendment thereof, 
or in substitution therefor, there shall be no discrimination against schools of any 
cIjiss described in the said chapter 29. 

(3) Where the expression "by law" is employed in paragraph 3 of the said 
section 93, it shall be held to mean the law us set out in the said chapters 29 and 
30, and where the expression "at the union" is employed, in the said paragraph 3, 
it shall be held to mean ilie dale at w hich this Act comes into force. 

Subsidy to 18. The following amounts shall be allowcul as an annual subsidy to the pro- 
province. yjpcg Alberta and shall be paid by the Government of Canada, by half-yearly 
instalments in advance, to the said pr(»vince, that is to say 
For Government, (a) for the support of the G(»vernmenl anil Legislature, fifty thousaml dollars; 
In proportion to (b) On an estimated population <d two hundred and fifty thousand, at eighty 
population, cents per head, Iw'o hundred thousand dollars subject to lie increased as laTciii- 
after mentioned, that is to say: a census of the said province shall he taken in 
every tiflh year, reckoning from Ifie general census of one thousand nine hundred 
and one, and an approximate estimate of the population shall be made at equal 
intervals of time between each quinquennial and decennial census; and when- 
ever the population, by any such census or estimate, exceeds two hundred and 
fifty thousand, which shall be the minimum on which the .said allowance shall bo 
calculated, the amount of the said allowance shall be increased accordingly, and 
so on until the population has reached eight hundred thousand souls. 

Annual payment 19 , Inasmuch as the said province is not in debt, it shall be entitled to be paid 
to province, receive from the Government of Ganadu, by lialf-yearly payments in ad- 

vance, an annual sum of four hundred and five thousand three hundred and 
seventy-five dollars, being the equivalent of interest at the rate of five per cent, 
per annum on the sum of eight million one hundred and seven thousand five 
hundred dollars. 

Compensation 20. Inasmuch as the said province will not have the public land as a source of 
to revenue, there shall be paid by (".anada to the province by half-yearly payments 

®<ivance an annual sum based upon the population of the province as from time 
* to lime ascertained by the quinquennial census thereof, us follows:— 

The population of the said province being assumed to be at present two hun- 
dred and fifty thousand, the sum payable until such population rcaches four 
hundred thousand shall be three hundred and seventy-five thousand dollars; 

Thereafter, until such population reaches eight hundred thousand, the sum 
payable shall be five hundred and sixty-two thousand five hundred dollars; 

Thereafter, until such population reaches one million two hundred thousand, 
the sum payable shall be seven hundred and fifty thousand dollars. 

And thereafter the sum payable shall be one million one hundred and twenty- 
five thousand dollars. 

Fnrtto com- (2) As an additional allowance in lieu of public lands, there shall be paid by 
Canada to the province annually by half-yearly payments, in advance, for five 
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years, from the time this Act comes into force, to provide for the construction of 
necessary public buildings, the sum of ninety-three thousand seven hundred and 
fifty dollars. 

21. All Crown lands, mines and minerals, and royalties incident thereto, and Property in 
the interest of the Crown in the waters within the province under the North-west 
Irrigation Act, 1898, shall continue to be vested in the Crown and administered by 

the Government of Canada, subject to the provisions of any Act of the Parliament 
of Canada with respect to road allowances and roads or trails in force immediately 
before the coming into force of this Act, which shall apply to the said province with 
the substitution therein of the said province for the North-west Territories. 

22. All properties and assets of the North-west Territories shall be divided Division of 
equally between the said province and the province of Saskatchewan, and the a»eteand 
two provinces shall be jointly and equally responsible for all debts and liabilities 

of the North-west Territories: provided that, if any difference arises as to the katchewanand 
division and adjustment of such properties, assets, debts, and liabilities, such Alberta, 
difference shall be referred to the arbitration of three arbitrators, one of whom Arbifcation. 
shall be chosen by the Lieutenant-Governor in Council of each province, and the 
third by the Governor in Council. The selection of such arbitrators shall not be 
made until the Legislatures of the provinces have met, and the arbitrator chosen 
by Canada shall not be resident of either province. 

23. Nothing in this Act shall in any way prejudice or affect the rights or pro- RightB of 
perties of The Hudson's Bay Company as contained in the conditions under which 

that Company surrendered Rupert s Land to the Crown. 

24. The powers hereby granted to the said province shall be exercised subject Provision as to 
to the provisions of section 16 of the contract set forth in the schedule to chapter 1 

of the statutes of 1881, being an Act respecting the Canadian Pacific Railway 
Company. 

2b. This Act shall come into force on the first day of September, one thousand Oommenoement 
nine hundred and five. of Act. 

Schedule (not printed). 


CXC 

THE SASKATCHEWAN ACT, 1905 
(4-5 Edward VII, c. 42.) 

An Acl lo eslablish and provide for the Governmcnl of Ihe Province of Saskatchewan, 

[Assented to 20th July, 1905.1 

Whereas in and by the British North America Act, 1871, being chapter 28 of the Preamble. 
Acts of the Parliament of the United Kingdom passed in the session thereof held 
in the 34th and 35th years of her late Majesty Queen Victoria, it is enacted that 
the Parliament of Canada may from time to time establish new provinces in any 
territories forming for the time being part of the Dominion of Canada, but not 
included in any province thereof, and may, at the time of such establishment, 
make provision for the constitution and administration of any such province, and 
for the passing of laws for the peace, order and good government of such province 
and for its representation in the said Parliament of Canada ; 

And whereas it is expedient to establish as a province the territory hereinafter 
described, and to make provisions for the government thereof and the representa- 
tion thereof in the Parliament of Canada: Therefore His Majesty, by and with 
the advice and consent of the Senate and House of Commons of Canada, enacts 
as follows:— 

1 . This Act may be cited as the Saskatchewan Act. Short titte. 

2. The territory comprised within the following boundaries, that is to s^y,-- ptovinoe»f 
commencing at the intersection of the international boundary dividing Canada Bask^^an 
from the United States of America by the west boundary of the province of 
Manitoba, thence northerly along the said west boundary of the province of Mpi- 

toba to the north-west comer of the said province of Manitoba ; thence contini^ 
ing northerly along the centre of the road allowance between the twenty-ninth 
and thirtieth ranges west of the principal meridian in the system of Doininion 
lands surveys, as the said road allowance may hereafter be defined m accordance 
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with the said system, to the second meridian in the said system of Dominion 
lands surveys, as the same may hereafter be defined in accordance with the said 
system ; thence northerly along the said second meridian to the sixtieth degree of 
north latitude; thence westerly along the parallel of the sixtieth degree of north 
latitude to the fourth meridian in the said system of Dominion lands surveys, as 
the same may be hereafter defined in accordance with the said system ; thence 
souUierly along the said fourth meridian to the said international boundary 
dividing Canada from the United States of America ; thence easterly along the 
said international boundary to the point of commencement,— is hereby estab- 
lished as a province of the Dominion of Canada, to be called and known as the 
province of Saskatchewan. 

B.N.A. Acts, 3. The provisions of the British North America Acts, 18G7 to 188G, shall apply 
1867 to 1886, to the province of Saskatchewan in the same way and to the like extent as they 
tospplj* apply to the provinces heretofore comprised ialhe Dominion, as if the said pro- 
vince of Saskatchewan had been one of the provinces originally united, except in 
so far as varied by this Act and except such provisions as are in terms made, or 
by reasonable intendment may be held to be, specially applicable to or only to 
affect one or more and not the whole of the said provinces. 

RepreBentaiion 4. The said province shall be represented in the Senate of Canada by four 
in the Senate, members: Provided that representation may, after the completion of the next 
decennial census, be from time to time increased to six by the Parliament of 
Canada. 

Representation 5. The said province and the province of Alberta shall, until the termination of 
in the House of tjie Parliament of Canada existing at the lime of the lirsl readjustment herein* 
Commons, continue to be represented in the House of Commons as provided 

by chapter 60 of the .^^tatutes of 1903, each of the electoral districts defined in that 
part of the schedule to the said Act which relates to the Northwest Territories, 
whether such district is wholly in one of the said provinces, or partly in one and 
partly in the other of them, being represented by one member. 

Readjustment the completion of the next quinquennial census for tlie said province, 

after next quin- the representation tliereof shall forthwith be readjusted by the Parliament of 
quennial cenns. Canada in such manner that there shall be assigned to the said province such a 
number of members as will bear the same proportion to the number of its popula- 
tion ascertained at such quinquennial census as the number sixty-live bears to 
the number of the population of Quebec as ascertained at the then last decennial 
census ; and in the computation of the number of members for the said province a 
fractional part not exceeding one half of the whole number requisite for ent itling 
the province to a member shall be disregarded, and a fractional part exceeding 
one-half of that number shall be deemed equi\ alent to the whole number, and 
such readjustment shall take effect upon the termination of the Parliament then 
existing. 

Subsequent (2) the representation of the said province shall thereafter be readjusted from 
readjustmentB. time to time according to the provisions of section T)! of The British North America 
Act, 1867. 

Election of 7. Until the Parliament of Canada otherwise provides, the qualifications of 
membenof voters for the election of members of the House of Commons and the proceedings 
at and in connection with elections of such meinljers shall, mutalis mnlandis, be 
’ those prescribed by law at the time this Act comes into fon;e with respect to such 
elections in the North-west Territories. 

Bxecotive The Executive Council of the said province shall be composed of such per- 
OounciL sons, under such designations, as the Lieutenant-Governor from time to time 
thinks fit. 

Sat of Govern- 9* Unless and until the Lieutenant-Governor in Council of iJic said province 
ment. otherwise directs, J)y proclamation under the Great .Seal, the seat of government 
of the said province shall be at Begina. 

Powen of 10. All powers, authorities and functions which under any law were before the 
Lteatenuit coming into force of this Act vested in or exercisable by the Lieutenant-Governor 
of the Northwest Territories, witli the advice, or with the advice and consent of 
the Executive Council thereof, or in conjunction with that Council or with any 
member or members thereof, or by the said Lieutenant-Governor individually, 
shall, so far as they are capable of being exercised after the coming into force of 
this Act in relation to the government of the said province, be vested in 
or may be exercised by the Lieutenant-Governor of the said province, with ine 
advice or with the advice and consent of, or in conjunction with, the Executive 
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Council of the said province or any member or members thereof, or by the 
Lieutenant-Governor individually, as the case requires, subject nevertheless to 
be abolished or altered by the Legislature of the said province. 

1 1 . The Lieutenant-Governor in Council shall, as soon as may be after this Act Sefti. 
comes into force, adopt and provide a Great Seal of the said province, and may 

from time to time change such seal. 

12. There shall be a legislature for the said province consisting of the Lieu- Legidatare. 
tenant-Governor and one House, to be styled the Legislative Assembly of Sas- 
katchewan. 

13. Until the said Legislature otherwise provides, the Legislative Assembly Legislative 
shall be composed of twenty-five members, to be elected to represent the electoral Aaaembly. 
divisions defined in the schedule to this Act. 

14. Until the said Legislature otherwise determines, all the provisions of the Blectioiiof 
law with regard to the constitution of the Legislative Assembly of the Northwest members of 
Territories and the election of members thereof shall apply, mulalis mutandis j to 

the Legislative Assembly of the said province and the election of members thereof 
respectively. 

15. The writs for the election of the members of the first Legislative Assembly Writs for first 
of the said province shall be issued by the Lieutenant-Governor and made re- election, 
turnable within six months after this Act comes into force. 

16. All laws and all orders and regulations made thereunder, so far as they are La^ oonrts 
not inconsistent with anything contained in this Act, or as to which this Act 
contains no provision intended as a substitute therefor, and all courts of civil and 
criminal jurisdiction, and all commissions, powers, authorities and functions, and 

all officers and functionaries, judicial, administrative and ministerial, existing 
immediately before the coming into force of this Act in the territory hereby es- 
tablished as the province of Saskatchewan, shall continue in the said province as 
if this Act and The Alberta Act had not been passed ; subject, nevertheless, except 
with respect to such as are enacted by or existing under Acts of the Parliament 
of Great Britain, or of the Parliament of the United Kingdom of Great Britain 
and Ireland, to be repealed, abolished or altered by the Parliament of Canada, 
or by the Legislature of the said province, according to the authority of the Parlia- 
ment or of the said Legislature: Provided that all powers, authorities and func- P*wi8o. 
tions which under any law, order or regulation were, before the coming into force 
of this Act, vested in or exercisable by any public officer or functionary of the 
Northwest Territories shall be vested in and exercisable in and for the said pro- 
vince by like public officers and functionaries of the said province when appointed 
by competent authority. 

(2) The Legislature of the province may, for all purposes affecting or extending 

to the said province, abolish the Supreme Court of the Northwest Territories, and oouirtof 
the offices, both judicial and ministerial, thereof, and the jurisdiction, powers 
and authority belonging or incident to the said court: Provided that, if upon Proviso, 
such abolition, the Legislature constitutes a superior court of criminal jurisdiction, 
the procedure in criminal matters then obtaining in respect of the Supreme 
Court of the Northwest Territories shall, until otherwise provided by competent 
authority, continue to apply to such superior court, and that the Governor in 
Council may at any time and from time to time declare all or any part of such 
procedure to be inapplicable to such superior court. a + • 

(3) All societies and associations incorporated by or under the authority of the 
Legislature of the Northwest Territories existing at the time of the coming into n.w.t. 
force of this Act which include within their objects the regulation of the practice 

of, or the right to practise, any profession or trade in the Northwest Territories, 
such as the legal or the medical profession, dentistry, pharmaceutical chemistry 
and the like, shall continue, subject, however, to be dissolved and abolished by 
order of the Governor in Council, and each of such societies shall have power to 
arrange for and effect the payment of its debts and liabilities, and the division, 
disposition or transfer of its property. a * « i i 

(4) Every joint-stock company lawfully incorporated by or under the authority ^ 

of any ordinance of the Northwest Territories shall be subject to the legislative 
authority of the province of Saskatchewan if * 

(a) the head office or the registered office of such company is at the time of 
the coming into force of this Act situate in the province of Saskatchewan; 
and 

[b) the powers and objects of such company are such as might be conferred by 

Yy 
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the Legislature of the said province and not expressly authorized to be 
executed in any part of the Northwest Territories beyond the limits of the 
said province. 

BduofeUan. 17. Section 93 of the British North America Act, 1867 ^ shall apply to the said 
province, with the substitution for paragraph (1) of the said section 93, of the 
following paragraph:— 

'*(1) Nothing in any such law shall prejudicially affect any right or privilege 
with respect to separate schools which any class of persons have at the date of the 
passihg of this Act, under the terms of chapters 29 and 30 of the Ordinances of 
the Northwest Territories, passed in the year 1901, or With respect to religious in- 
struction in any public or separate school as provided for in the said ordinances." 

(2) In the appropriation by the Legislature or distribution by the Government 
of the province of any moneys for the support of schools organized and carried on 
in accordance with the said chapter 29, or any Act passed in amendment thereof 
or in substitution therefor, there shall be no discrimination against schools of any 
class described in the said chapter 29. 

(3) Where the expression "by law" is employed in paragraph (3) of the said 
section 93, it shall be held to mean the law as set out in the said chapters 29 and 
30 ; and where the expression "at the Union" is employed, in the said paragraph 
(3), it shall be held to mean the date at which this Act comes into force. 

Bubsidyto 18. The following amounts shall be allowed as an annual subsidy to the pro- 
pioTince. yince of Saskatchewan, and shall be paid by the Government of Canada, by half- 
yearly instalments in advance, to the said province, that is to say, — 
for goremment. * (a) for the support of the Government and Legislature, fifty thousand dollars ; 
In proportion {b) on an estimated population of two hundred and fifty thousand, at eighty 
to population. cents per head, two hundred thousand dollars, subject to be increased a's 
hereinafter mentioned, that is to say:— a census of the said province shall 
be taken in every fifth year reckoning from the general census of one thou- 
sand nine hundred and one, and an approximate estimate of the population 
shall be made at equal intervals of time between each quinquennial and de- 
cennial census ; and whenever the population, by such census or estimate, 
exceeds two hundred and fifty thousand, which shall be the minimum on 
which the said allowance shall be calculated, the amount of the said allow- 
ance shall be increased accordingly, and so on until the population has 
reached eight hundred thousand souls. 

Annual payment 19. Inasmuch as the said province is not in debt, it shall be entitled to be paid 
to province, and to receive from the Government of Canada, by half-yearly payments in 
advance, an annual sum of four hundred and five thousand three hundred and 
seventy-five dollars, being the equivalent of interest at the rate of five per cent 
per annum on the sum of eight million one hundred and seven thousand five 
hundred dollars. 

Oompeosation 20. Inasmuch as the said province will not have the public land as a source of 
to revenue, there shall be paid by Canada to the province by half-yearly payments, 

pu c 08 . advance, an annual sum based upon the population of the province as from 
time to time ascertained by the quinquennial census thereof, as follows:— 

The population of the said province being assumed to be at present two hundred 
and fifty thousand, the sum payable until such population reaches four hundred 
thousand, shall be three hundred and seventy-five thousand dollars ; 

Thereafter, until such population reaches eight hundred thousand, the sum 
payable shall be five hundred and sixty-two thousand five hundred dollars ; 

Thereafter, until such population reaches one million two hundred thousand, 
the sum payable shall be seven hundred and fifty thousand dollars ; 

And thereafter the sum payable shall be one million one hundred and twenty- 
five thousand dollars. 

Farther com- (2) As an additional allowance in lieu of public lands, there shall be paid by 
Canada to the province annually by half-yearly payments, in advance, for five 
years from the time this Act comes into force, to provide for the construction of 
necessary public buildings, the sum of ninety-three thousand seven hundred and 
fifty dollars. 

21. All Crown lands, mines and minerals and royalties incident thereto, and 
the interest of the Crown in the waters within the province under The Nortliwest 
Irrigation Act, 1898, shall continue to be vested in the Crown and administered 
by the Government of Canada for the purposes of Canada, subject to the pro- 
visions of any Act of the Parliament of Canada with respect to road allowances ana 
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roads or trails in force immediately before the coming into force of this Act, 
which shall apply to the said province with the substitution therein of the said 
province for the Northwest Territories. 

22. All properties and assets of the Northwest Territories shall be divided 
equally between the said province and the province of Alberta, and the two 
provinces shall be jointly and equally responsible for aU debts and liabilities of 
the Northwest Territories: Provided that, if any difference arises as to the divi- 
sion and adjustment of such properties, assets, debts and liabilities, such differ- 
ence shall be referred to the arbitrament of three arbitrators, one of whom shall 
be chosen by the Lieutenant-Governor in Council of each province, and the third 
by the Governor in Council. The selection of such arbitrators shall not be made 
until the Legislatures of the provinces have met, and the arbitrator chosen by 
Canada shall not be a resident of either province. 

23. Nothing in this Act shall in any way prejudice or affect the rights or proper- 
ties of the Hudson’s Bay Company as contained in the conditions under which 
that company surrendered Rupert’s Land to the Crown. 

24. The powers hereby granted to the said province shall be exercised subject 
to the provisions of section 16 of the contract set forth in the schedule to chapter 
1 of the statutes of 1881, being an Act respecting the Canadian Pacific Railway 
Company. 

25. This Act shall come into force on the first day of September, one thousand 
nine hundred and five. 

Schedule (not printed). 
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CXCI 


NATURE OF THE IMPERIAL CONFERENCES, 19051 
(Trans.: Parliamentanj Papers^ Cd. 2785.) 


The Committee* at the outset are disposed to consider that any change in the 
title or status of the Colonial Conference should rather originate with, and emanate 
from, that body itself. At the same time, being fully alive to the desire of His 
Majesty’s Government to draw closer the ties uniting the Colonies with each other 
and with the Motherland, they are prepared to give the proposals referred to 
their respectful consideration, and having done so, beg leave to offer the following 
observations: — 

Your excellency’s advisers are entirely at one with His Majesty’s Government 
in believing that political institutions ‘may often be wisely left to develop in 
accordance with circumstances and, as it were, of their own accord’, and it is for 
this reason that they entertain with some doubt the proposal to change the name 
of the Colonial Conference to that of the Imperial Council, which they apprehend 
would be interpreted as marking a step distinctly in advance of the position 
hitherto attained in the discussion of the relations between the Mother Country 
and the Colonies. As the Committee understand the phrase, a Conference is a 
more or less unconventional gathering for informal discussion of public questions, 
continued, it may be, from time to time, as circumstances external to itself may 
render expedient, but possessing no faculty or power of binding action. The 
assembly of Colonial ministers which met in 1887, 1897, and 1902 appear to the 
Committee to fulfil these conditions. The term Council, on the other hand, 
indicates, in the view of your Excellency’s ministers, a more formal assemblage, 
possessing an advisory and deliberative character, and in conjunction with the 
word “Imperial” suggesting a permanent institution which, endowed with a 
continuous life, might eventually come to be regarded as an encroachment upon 
the full measure of autonomous legislative and administrative power now en- 


joyed by all the self-governing Colonies. ^ u 

The Committee, while not wishing to be understood as advocatit^ any such 
change at the present time, incline to the opinion that the title ‘ Imperial Con- 
ference’ might be less open to the objections they have indicated than the 
designation proposed by His Majesty’s Government. * n 

As regards the second suggestion of His Majesty s Goveriment, the Committee 
are sensible that such a Commission would greatly facilitate the work of the 


* For the history of the proposed organization of the conferences, see PaHiamentary Papertt Cd. 

^^•^This docoment is an extract from a minute drawn up by the Canadian cabinet, November 18, 
1906. It represents substantially the present attitude of Canada. 

Yy2 
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Conference, and at the same time enhance the dignity and importance of that 
assembly. They cannot, however, wholly divest themselves of the idea that such 
a Commission might conceivably interfere with the working of responsible govern- 
ment. While for this reason the Committee would not at present be prepared to 
adopt the proposal for the appointment of a permanent Commission, they feel 
that such a proposal emanating from His Majesty's Government should be very 
fully inquired into, and the Canadian representatives at the next Conference, 
whenever it may be held, would be ready to join the representatives of the sister 
Colonies in giving the whole matter their most careful consideration. 

CXCII 

SIR E. GREY TO HIS MAJESTY’S CHARGE D’AFFAIRES AT PARIS 
[Trans: Parliamentary Papers, H. C. 129 (1910.)] 

Foreign OHlce, 

July 4, 1907. 
Sir, 

In my telegram of the 23rd of May 1 informed you that Sir W. Laurier desired 
to open negotiations for new commercial conventions with the French Govern- 
ment, and I requested that you would endeavour to assist him in the attainment 
of his object. 

You are doubtless cognisant of the Marquis of Hipon’s despatch of June 27th, 
1895,^ to the Governors of tlie principal British Colonies, in which it was laid 
down that commercial negotiations of this nature, being between his Majesty and 
the Sovereign of the foreign State, should be conducted by his Majesty’s Re- 
presentative at the Court of the foreign Power. A copy of this despatch is en- 
closed herewith. 

I do not, however, think it necessary to adhere in the present case to the strict 
letter of this regulation, the object of which was to secure that negotiations 
should not be entered into and carried through by a Colony unknown to and 
independently of his Majesty’s Government. 

The selection of the negotiator is principally a matter of convenience, and, in 
the present circumstances, it will obviously be more practical that the negotia- 
tions should be left to Sir W. Laurier and to the Canadian .Minister of Finance, 
ivho will doubtless keep you informed of their progress. 

If the negotiations are brought to a conclusion at Paris, you should sign the 
Agreement jointly with the Canadian negotiator, who would be given full powers 
for the purpose.* 

I am, &C., 

E. Grey. 


CXCIII 

THE CONSTITUTION OF THE IMPERIAL CONFERENCES, 1907 
(Trans.: Parliamentary Papers, Cd. 3523.) 

That it will be to the advantage of the Empire if a Conference, to be called the 
Imperial Conference, is held every four years, at which questions of common 
interest may be discussed and considered as between His Majesty’s Government 
and the Governments of the self-governing Dominions beyond the seas. The 
Prime Minister of the United Kingdom will be ex officio President, and the Prime 
Ministers of the self-governing Dominions ex officio members, of the Conference. 
The Secretary of State for the Colonies will be an ex officio member of the Confer- 
ence, and will take the chair in the absence of the President. He will arrange for 
such Imperial Conferences after communication with the Prime Ministers of the 
respective Dominions. 

Such other ministers as the respective Governments may appoint will also l)e 
members of the Conference, it being understood that, except by special permission 
of the Conference, each discussion will be conducted by not more than two re- 
presentatives from each Government, and that each Government will have only 
one vote. 

» No. CLXXXVIII. , , , 

* The treaty of Bmtember 19, 1907, was limed by Hli Majesty*! ambanador at Paris and by tiie 
Oanadian ministen, W. 8. FlekUng and L. P/Srodenr. 
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That it is desirable to establish a system by which the several Governments 
represented shall be kept informed during the periods between the Conferences 
in regard to matters which have been or may be subjects for discussion, by means 
of a permanent secretarial staff, charged, under the direction of the Secretary of 
State for the Colonies, with the duty of obtaining information for the use of the 
Conference, of attending to its resolutions, and of conducting correspondence on 
matters relating to its affairs. 

That upon matters of importance requiring consultation between two or more 
Governments which cannot conveniently be postponed untU the next Conference, 
or involving subjects of a minor character or such as call for detailed considera- 
tion, subsidiary Conferences should be held between representatives of the 
Governments concerned specially chosen for the purpose. 


CXCIV 


OanadAto 

proylnoes. 


THE BRITISH NORTH AMERICA ACT, 1907 
(7 Edward VII, c. 11.) 

An Acl io make further provision with respect to the sums to be paid by Canada to 

the several Provinces of the Dominion, 

[9th August, 1907.] 

Whereas an address has been presented to His Majesty by the Senate and 
Commons of Canada in the terms set forth in the schedule to this Act: 

Be it therefore enacted by the King’s Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this ' 
[)resent Parliament assembled, and by the authority of the same, as follows: 

1.(1) The following grants shall be made yearly by Canada to every province, paymentato 
which at the commencement of this Act is a province of the Dominion, for its be mjde by 
local purposes and the support of its Government and Legislature: 

(a) A fixed grant — 

Where the population of the province is under one hundred and fifty 
thousand, of one hundred thousand dollars ; 

Where the population of the province is one hundred and fifty thousand, 
but does not exceed two hundred thousand, of one hundred and fifty 
thousand dollars ; 

Where the population of the province is two hundred thousand, but does not 
exceed four hundred thousand, of one hundred and eighty thousand dollars ; 

Where the population of the province is four hundred thousand, but does 
not exceed eight hundred thousand, of one hundred and ninety thousand 
dollars ; 

Where the population of the province is eight hundred thousand, but does 
not exceed one million five hundred thousand, of two hundred and twenty 
thousand dollars ; 

Where the population of the province exceeds one million five hundred 
thousand, of two hundred and forty thousand dollars; and 

(b) Subject to the special provisions of this Act as to the provinces of British 

Columbia and Prince Edward Island, a grant at the rate of eighty cents 
per head of the population of the province up to the number of two million 
five hundred thousand, and at the rate of sixty cents per head of so much 
of the population as exceeds that number. 

(2) An additional grant of one hundred thousand dollars shall be made yearly 

to Uie province of British Columbia for a period of ten years from the commence- 
ment of this Act. _ ... . 

(3) The population of a province shall be ascertained from time to tinie in the 

case of the provinces of Manitoba, Saskatchewan, and Alberta respectively by 
the last quinquennial census of statutory estimate of population made under the 
Acts establishing those provinces or any other Act of the Parliament of (>nada 
making provision for the purpose, and in the case of any other province by the 
last decennial census for the time being. . , ^ j ^ 

(4) The gnmts payable under this Act shall be paid half-yearly in advance to 

(5) The grants payable under this Act shall be substituted for the grants or 
subsidies (in this Act referred to as existing grants) payable for the like purposes 
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at the commencement of this Act to the several provinces of the Dominion under 
the provisions of section one hundred and eighteen of the British North America 
Act, 1867, or of any Order in Council establishing a province, or of any Act of the 
Parliament of Canada containing directions for the payment of any such grant or 
subsidy, and those provisions shall cease to have etfect. 

(6) The Government of Canada shall have the same power of deducting sums 
chared against a province on account of the interest on public debt in the case 
of the grant payable under this Act to the province as they have in the case of the 
existing grant. 

(7) Nothing in this Act shall affect the obligation of the Government of Canada 
to pay to any province any grant which is payable to that province, other than 
the existing grant for which the grant under this Act is substituted. 

(8) In the case of the provinces of British Columbia and Prince Edward Island, 
the amount paid on account of the grant payable per head of the population to 
the provinces under this Act shall not at any time be less than the amount of the 
corresponding grant payable at the commencement of this Act ; and if it is found 
on any decennial census that the population of the province has decreased since 
the last decennial census, the amount paid on account of the grant shall not be 
decreased below the amount then payable, notwithstanding the decrease of the 
population. 

Short title and 2. This Act may be cited as the British North America Act, 1907, and shall take 
intopretatioD. eifect as from the first day of July nineteen hundred and seven. 


CXCV 

THE BRITISH NORTH AMERICA ACT, 1915 
(5 & 6 George V, c. 45.) 

(19th May, 1915.) 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows; 

Alteration of 1. — (1) Notwithstanding anything in the British North America Act, 1867, or 

° ^ amending the same’ or in any Order in Council or terms or conditions 

sivict. union made or approved under the said Acts or in any Act of the Canadian 
’ Parliament— 

(i) The number of senators provided for under section twenty-one of the 
British North America Act, 1867, is increased from seventy-two to 
ninety-six: 

(ii) The Divisions of Canada in relation to the constitution of the Senate 
provided for by section twenty-two of the said Act are increased from 
three to four, the fourth division to comprise the Western Provinces 
of Manitoba, British Columbia, Saskatchewan, and Alberta, which 
four Divisions shall (subject to the provisions of the said Act and of 
this Act) be equally represented in the Senate, as follows:— Ontario 
by twenty-four senators; Quebec by twenty-four senators; the 
Maritime Provinces and Prince Edward Island by twenty-four 
senators, ten thereof repre.senting Nova Scotia, ten thereof represent- 
ing New Brunswick, and four thereof representing Prince Edward 
Island ; the Western Provinces by twenty-four senators, six thereof 
representing Manitoba, six thereof representing British Columbia, six 
thereof representing Saskatchewan, and six thereof representing 
Alberta : 

(iii) The number of persons whom by section twenty-six of the said Act the 

Governor-General of Canada may, upon the direction of His Majesty 
the King, add to the Senate is increased from three or six to four or 
eight, representing equally the four divisions of Canada : 

(iv) In case of such addition being at any time made the Governor-General 

of Canada shall not summon any person to the Senate except upon a 
further like direction by His Majesty the King on the like reconi- 
mendation to represent one of the four Divisions until such Division is 
represented by twenty-four senators and no more: 
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(v) The number of senators shall not at any time exceed one hundred and 

four: 

(vi) The representation in the Senate to which by section one hundred and 

forty-seven of the British North America Act, 1867, Newfoundland 
would be entitled, in case of its admission to the Union, is increased 
from four to six members, and in the case of the admission of New- 
foundland into the Union, notwithstanding anything in the said Act 
or in this Act, the normal number of senators shall be one hundred 
and two, and their maximum number one hundred and ten: 

(vii) Nothing herein contained shall affect the powers of the Canadian Parlia- 49 and so VIct 

ment under the British North America Act, 1886. 0, 36. ’’ 

(2) Paragraphs (i) to (vi) inclusive of subsection (1) of this section shall not 
take effect before the termination of the now existing Canadian Parliament. 

2. The British North America Act, 1867, is amended by adding thereto the Constitution of 
following section immediately after section fifty-one of the said Act ^ 

51 A. Notwithstanding anything in this Act, a province shall always be entitled 
to a number of members in the House of Commons not less than the 
number of senators representing such a province. 

3. This Act may be cited as the British North America Act, 1915; and the Short title. 
British North America Acts, 1867 to 1886, and this Act may be cited together as 

the British North America Acts, 1867 to 1915. 


CXCVI 

THE BRITISH NORTH AMERICA ACT, 1916 
(6 & 7 George V, c. 19.) 

An Acl io amend Ihe British North America Adj 1867. 

[1st June, 1916.] 

Be it enacted by the King's most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows: — 

1. Notwithstanding anything in the British North America Act, 1867, or in 
any Act amending the same, or in any Order in Councii, or terms or conditions 
of Union, made or approved under the said Act, or under any Act of the Canadian 
Parliament, the term of the Twelfth Parliament of Canada is hereby extended 
until the seventh day of October, nineteen hundred and seventeen. 

2. This Act may be cited as the British North America Act, 1916, and the 
British North America Acts, 1867 to 1915, and this Act may be cited together as 
the British North America Acts, 1867 to 1916. 


Extension of 
duration of 
Twelfth Parlia- 
ment of Oanada. 
30 & 31 Viet., 
c. 3. 

Short tide. 


CXCVII 

BRITISH GOVERNMENT AND THE REQUISITION OF CANADIAN 

SHIPS, 1917 

[Minute of Councilj January 30, 1917.) 

The question to be determined is not one of legal power but one of constitutional 
right. This distinction is well recognized in the Conventions which control the 
exercise of legislative power. For example, the Parliament of the United King- 
dom has the legal power but not the constitutional right to legislate directly in 
respect of Canadian affairs and in doing so to repeal pro tanto the British North 
America Acts. It is submitted that the exercise of His Majesty’s prerogative 
with respect to Canada must be governed by the like considerations. It is the 
Parliament of Canada alone which constitutionally can determine and prescribe 
the burdens to be borne by this Dominion or by any of its citizens for the purposes 
of this or any other war. Similarly when the prerogative of the Crown w to be 
exercised, the minister has no doubt that in respect of all matters which involve 
a contribution by citizens domiciled in this country, this prerogative must pe 
exercised upon the advice of Your Excellency’s Ministers and not upon the advice 
of the Government of the United Kingdom ... If a ship be registered and the 
owners be domiciled and reside within Canada, the compulsory displacing of the 
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ownership or control of the ship in favour of the Crown for any public purpose 
should, independently of the actual location at the time of the ship itself, be 
likewise a matter for the consideration and sanction of the Government of 
Canada through the means with which the Government is constitutionally 
endowed. 


CXCVIII 

IMPERIAL AFFAIRS, 1917 
Imperial War Cabinet 
(Trans.: Parliamentary Papers, Cd. 9005.) 

The outstanding event of the year in the sphere of Imperial affairs lias been the 
inauguration of the Imperial War Cabinet. This has been the direct outcome of 
the manner in which all parts of the Empire had thrown themselves into the war 
during the preceding years. lmpal])ablc as was the bond which bound this great 
group of peoples together, there was never any doubt about their loyalty to the 
Commonwealth to w'hich they belonged and to the cause to which it was com- 
mitted by the declaration of war. Without counting the cost to themselves, they 
offered their men and their treasure in defence of freedom and public right. 
From the largest and most prosperous Dominion to the smallest island the in> 
dividual and national effort has been one of continuous and unreserv'ed generosity. 
It is not within the province of a Record, which is essentially concerned with the 
histoiy* of the administration of the United Kingdom, to describe in detail tlie 
achievements of the individual Dominions. Such an account, to do full justice, 
would require a separate record from each Oversea Government of its own in- 
ternal administration. Surveying the position as a whole, however, great progress 
has been made during 1917 in the organization both of tlie man-power and other 
resources of the Empire for the prosecution of the war. The British Army is now 
a truly Imperial Army, containing units from almost every part of the Empire, 
including not only all the Dominions and India, but the West Indies, East and 
^^’est Africa, and a large number of volunteers from the Malay States, the Straits 
Settlements, Ceylon, Hongkong and other places within and without the Empire. 
Tlie total contribution of the British Commonwealth to the armies fighting for 
freedom is now 7,500,000 men. Particulars of the part played in the various 
militar>' operations in all parts of the globe l>y the forces from different portions 
of the Empire will be found in the chapter dealing wdth the military history of 
the year. 

Similarly, in the economic field, ever>^ part of the Empire has contributed 
w'hat it could in manufactured articles, foodstuffs or raw' materials towards the 
common pool, and the process of establishing public control over the sources of 
supply has made giant strides. Further reference to this matter will be found in 
the appropriate chapters later on. 

The real development, however, of 1917 has been in the political sphere, and 
it has been the result of the intense activity of all parts of the Empire in pro- 
secuting the war since August 1914. 

It has been felt for some time in view of the ever-increasing part played 
by the Dominions in the war, that it was necessary that their Governments 
should not only be informed as fully as was possible of the situation, but that, 
as far as w'as practicable, they should participate, on a basis of complete equality, 
in the deliberations which determined the main outlines of Imperial policy. 
Accordingly, one of the first acts of the new^ Government was to send a telegram 
on December 14th inviting the Dominion Prime Ministers, not to an ordinary 
Imperial Conference but to a special War Conference of the Empire, in the 
following terms: “They therefore invite your Prime Minister to attend a series of 
special and continuous meetings of the War Cabinet in order to consider urgent 
questions affecting the prosecution of the war, the possible conditions on which, 
in agreement with our Allies, we could assent to its termination, and the problems 
which will then immediately arise. For the purpose of these meetings, your 
Prime Minister will be a member of the War Cabinet.” 

It was also felt, in view of the keen enthusiasm which had manifested itself 
in India for the cause for which the Empire had entered the war, and of the 
invaluable services which the Indian troops and others had rendered to the 
common cause, that it was right that India should also be represented at the 
Conference. A telegram was therefore also sent to the Viceroy of India to sena 
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representatives to assist the Secretary of State for India in representing the views 
and needs of India at the Conference, thus g^iving India for the flrst time repre- 
sentation in the councils of the Empire. 

These invitations were accepted by all the Dominions as well as by India. In 
some cases the Prime Ministers were able to come, and brought some of their 
colleagues as assessors on matters in which they had special experience. Canada 
was represented by the Right Hon. Sir Robert Borden, Prime Minister, and Sir 
George Perley, Minister of the Overseas Military Forces, who were accompanied 
by the Hon. Robert Rogers, Minister of Public Works, and the Hon. J. D. 
Hazen, Minister of Marine Fisheries and Naval Service. 


Practical convenience determined that the War Conference should be divided 
into two parts. On the one side were meetings of what came to be known as 
the Imperial War Cabinet, which consisted of the Oversea Representatives and 
the Members of the British War Cabinet sitting together as an Imperial War 
Cabinet for deliberation about the conduct of the war and for the discussion of 
the larger issues of imperial policy connected with the war. On the other side 
was the Imperial War Conference presided over by the Secretary of State for 
the Colonies, which consisted of the Oversea Representatives and a number of 
other Ministers, which discussed non-war problems or questions connected with 
the war but of lesser importance. 

The proceedings of the Imperial War Cabinet which held fourteen meetings 
between March 20th and May 2nd, 1917, were secret. On the 17th May, however, 
the Prime Minister gave the House of Commons a short appreciation of the work 
of the Imperial War Cabinet, from which the following is an extract: — 

“ The Imperial W’ar Cabinet was unanimous that the new procedure had been 
of such service not only to all its members but to the Empire that it ought not 
to be allowed to fall into desuetude. Accordingly, at the last session I proposed 
formally, on behalf of the British Government, that meetings of an Imperial 
Cabinet should be held annually, or at any intermediate time when matters of 
urgent Imperial concern require to be settled, and that the Imperial Cabinet 
should consist of the Prime Minister of the United Kingdom and such of his 
colleagues as deal specially with Imperial affairs, of the Prime Minister of each 
of the Dominions, or some specially accredited alternate possessed of equal 
authority, and of a representative of the Indian people to be appointed by the 
Government of India. This proposal met with the cordial approval of the Over- 
seas Representatives, and we hope that the holding of an annual Imperial 
Cabinet to discuss foreign affairs and other aspects of Imperial policy will become 
an accepted convention of the British Constitution. 

“ I ought to add that the institution in its present form is extremely clastic. 
It grew, not by design, but out of the necessities of the war. The essence of it is 
that the responsible heads of the Governments of the Empire, with those Ministers 
who are specially entrusted with the conduct of Imperial Policy should meet 
together at regular intervals to confer about foreign policy and matters connected 
therewith, and come to decisions in regard to them which, subject to the control 
of their own Parliaments, they will then severally execute. By this means they 
will be able to obtain full information about all aspects of Imperial affairs, and to 
determine by consultation together the policy of the Empire in its most vital 
aspects, without infringing in any degree the autonomy which its parts at present 
enjoy. To what constitutional developments this may lead we did not attempt 
to settle. The whole question of perfecting the mechanism for ‘continuous 
consultation* about Imperial and foreign affairs between the ‘autonomous 
nations of an Imperial C 4 ommonwealth’ will be reserved for the consideration 
of that special Conference which will be summoned as soon as possible after the 
war to readjust the constitutional relations of the Empire. We felt, however, 
that the experiment of constituting an Imperial Cabinet in which India was 
represented had been so fruitful in better understanding and in unity of purpose 
and action that it ought to be perpetuated, and we believe that this proposal 
will commend itself to the judgment of all the nations of the Empire . ' 

In addition, it may perhaps be useful to quote the opinion of one of its Oversea 
Members, Sir Robert Borden, os to the significance of the meetings of the 
Imperial Cabinet. Speaking on April 3rd to the Empire Parliamentary Associa- 

“ it may be that in the shadow of the war we do not clearly realise the measure 
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of recent constitutional development ... the constitutional position which has 
arisen from the summoning of an Imperial War Cabinet. The British Constitution 
is the most flexible instrument of government ever devised. It is surrounded by 
certain statutory limitations, but they are not of a character to prevent the 
remarkable development to which I shall allude. The oiflce of Prime Minister, 
thoroughly recognised by the gradually developed conventions of the Constitution, 
although entirely unknown to the formal enactments of the law, is invested with 
a power and authority which, under new conditions demanding progress and 
development, are of inestimable advantage. The recent exercise of that great 
authority has brought about an advance which may contain the germ and dcflne 
the method of constitutional development in the immediate future. It is only 
within the past few days that the full measure of that advance has been con- 
summated. 

**For the first time in the Empire's history there are sitting in London two 
Cabinets, both properly constituted and both exercising well-defined powers. 
Over each of them the Prime Minister of the United Kingdom presides. One of 
them is designated as the 'War Cabinet,' which chiefly devotes itself to such 
questions touching the prosecution of the war as primarily concern the United 
Kingdom. The other is designated as the ' Imperial War Cabinet,' which has 
a wider purpose, jurisdiction and personnel. To its deliberations have been 
summoned representatives of all the Empire’s self-governing Dominions. We 
meet there on terms of equality under the presidency of the First Minister of 
the United Kingdom ; we meet there as equals ; he is primus inter pares. Ministers 
from six nations sit around the Council Board, all of them responsible to their 
respective Parliaments and to the people of the countries which they represent. 
Each nation has its voice upon questions of common concern and highest impor- 
tance as the deliberations proceed ; each preserves unimpaired its perfect auto- 
nomy, its self-government, and the responsibility of its Ministers to their own 
electorate. For many years the thought of statesmen and students in every part 
of the Empire has centred around the question of future constitutional relations ; 
it may be that now, as in the past, the necessity imposed by great events has 
given the answer. 

“The Imperial War Cabinet as constituted to-day has been summoned for 
definite and specific purposes, publicly stated, which involve questions of the 
most vital concern to the whole Empire. With the constitution of that Cabinet, 
a new era has dawned and a new page of history has been written. It is not for 
me to prophesy as to the future significance of these pregnant events ; but those 
who have given thought and energy to every effort for full constitutional develop- 
ment of the oversea nations may* be pardoned for believing that they discern 
therein the birth of a new and greater Imperial Commonwealth." 

The discussions and decisions of the Imperial War Conference, which met in 
the Colonial Office, have already been partly published in a Blue Book. The most 
important resolution passed by the Conference dealt with the future constitu- 
tional organisation of the Empire and was moved by Sir Hobert Borden in the 
following terms: — 

“The Imperial War Conference are of opinion that the readjustment of the 
constitutional relations of the component parts of the Empire is too important 
and intricate a subject to be dealt with during the war, and that it should form 
the subject of a special Imperial Conference to be summoned as soon as possible 
after the cessation of hostilities. 

“ They deem it their duty, however, to place on record their view that any 
such readjustment, while thoroughly preserving all existing powers of self- 
government and complete control of domestic affairs, should be based on a full 
recognition of the Dominions as autonomous nations of an Imperial Common- 
wealth, and of India as an important portion of the same, should recognise the 
right of the Dominions and India to an adequate voice in foreign policy and in 
foreign relations, and should provide effective arrangements for continuous con- 
sultation in all important matters of common Imperial concern and for siicii 
necessary concerted action, founded on consultation, as the several Governments 
may determine." 
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CXCIX 

A CANADIAN MINISTER AT WASHINGTON, 19201 

[Trans.: Canadian Hansard (1920), vol. iii, pp. 2177 IT.] 

As a result of recent discussions an arrangement has been concluded between 
the British and Canadian Governments to provide more complete representation 
at Washington of Canadian interests than has hitherto existed. Accordingly, it has 
been agreed that His Majesty, on advice of his Canadian ministers, shall appoint 
a Minister Plenipotentiary who will have charge of Canadian affairs and will 
at all times be the ordinary channel of communication with the United States 
Government in matters of purely Canadian concern, acting upon instructions 
from, and reporting direct to, the Canadian Government. In the absence of the 
Ambassador, the Canadian Minister will take charge of the whole embassy and 
of the representation of Imperial as well as Canadian interests.^ He will be 
accredited by His Majesty to the President with the necessary powers for the 
purpose. 

This new arrangement will not denote any departure either on the part of 
the British Government or of the Canadian Government from the principle 
of the diplomatic unity of the British Empire. 

The need for this important step has been fully realized by both governments 
for some time. For a good many years there has been direct communication 
between Washington and Ottawa, but the constantly increasing importance of 
Canadian interests in the United States has made it apparent that Canada should 
be represented there in some distinctive manner, for this would doubtless tend 
to expedite negotiations, and naturally first-hand acquaintance with Canadian 
conditions would promote good understanding. In view of the peculiarly close 
relations that have always existed between the people of Canada and those of 
the United States, it is confidently expected as well that this new step will have 
the very desirable result of maintaining and strengthening the friendly relations 
and co-operation between the British Empire and the United States. 


CC 


CANADIAN CITIZENS AND NATIONALS, 1921 
A 


An Act respecting Immigration. 

(Revised Statutes of Canada, 1927, c. 93.) Short title. 

1. This Act may be cited as the Immigration Act. 1910, c. 27, s. 1. 

2. In this Act, and in all orders in council, proclamations and regulations Definitfong, 

made hereunder, unless the context otherwise requires, 

****** 

(6) "Canadian citizen” means “Canadian 

(i) a person born in Canada who has not become an alien; citizen.'* 

(ii) a British subject who has Canadian domicile ; or 

(iii) a person naturalized under the laws of Canada who has not subsequently 

become an alien or lost Canadian domicile: 

Provided that for the purpose of this Act a woman who has not been landed in proviso, 
Canada shall not be held to have acquired Canadian citizenship by virtue of her 
husband being a Canadian citizen ; neither shall a child who has not been landed 
in Canada be held to have acquired Canadian citizenship through its father or 
mother being a Canadian citizen ; 


* For the histoiy, see Sir B. Borden, Canada %n the Cmmnwet^ pp. 
doenment Is the announcement made to the Canadian parl towt. May 10, 

* This part of the proposal has been abandoned (see No. COIU). 


96 ff. (Oxford, 19S9). This 
1920. 
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*'Doinioiie.*' (e) ** domicile" means the place in which a person has his home, or in which 
he resides, or to which he returns as his place of permanent abode, and does 
not mean the place where he resides for a mere special or temporary 
purpose; 

Omadi a n (i) Canadian domicile can only be acquired, for the purposes of this Act, 
® person having his domicile for at least five years in Canada after 
having been landed therein within the meaning of this Act: 

Certain time not Provided that the time spent by a person while conflned in or an inmate of any 
penitentiary, gaol, reformatory, prison or asylum for the insane in Canada shall 
do^le! not be counted in the period of residence in Canada which is necessary in order 
to acquire Canadian domicile; provided further that when an order is issued for 
the deportation of any person and an appeal therefrom has not been allowed by 
the Minister, or a permit to remain in Canada is issued by the Minister in the case 
of a person who has been previously landed and ordered deported, the time spent 
in Canada while such order of deportation or permit is in force shall not be counted 
in the period of residence which is necessary to acquire Canadian domicile ; and 
Clanee who provided further that no person who belongs to the prohibited or undesirable 
classes within the meaning of section forty-one of this Act shall be capable of 
acquiring Canadian domicile ; 

Canadian domicile is lost, for the purposes of this Act, by a person 
voluntarily residing out of Canada not for a mere special or temporary 
purpose but with the present intention of making his permanent 
home out of Canada, or by any person belonging to the prohibited 
or undesirable classes within the meaning of tliis Act; 
notwithstanding anything contained in the preceding subparagraph, 
when any citizen of Canada who is a British subject by naturalization, 
or any British subject not born in Canada having Canadian domicile 
shall have resided for one year outside of Canada, he shall be presumed 
to liave lost Canadian domicile and shall cease to be a Canadian 
citizen for the purposes of this Act, and his usual place of residence 
shall be deemed to be his place of domicile during said year: 

Do^ciie Provided that such presumption may be rebutted by production of the certi- 
ficate of any British diplomatic or consular olTicer, in such form as may be pre- 
intention to scribed by the Minister, that such person appeared before him before the expira- 
retain Canadian Uon of said period of one year and satisfied such ollicer of his reasonable intention 
domicile. retain his Canadian domicile ; and in the case of a person who is a naturalized 
British subject, such certificate shall be endorsed upon the certificate of naturali- 
zation of such person; the effect of such certificate shall be to extend said period 
for a further term of one year, and it may be further extended from year to year 
in the same manner so long as the oflicer giving the certificate is satisfied of the 
bona fides of the application for extension in each case, provided that the total 
period for which extension may be granted shall not exceed five years ; 

B 

An Act to define Canadian Nationals and to provide for the Heniinciatioii of 
Canadian Nationality. 

(Revised Statutes of Canada, 1927, c. 21.) 

[Assented to 3rd May, 1921] 
His Majesty, by and with the advice and consent of the Senate and House of 
Commons of Canada, enacts as follows: — 

Canaan ], The following persons are Canadian Nationals, viz: — 

(а) any British subject who is a Canadian citizen within the meaning of The 
Immigration Act, chapter twenty-seven of the statutes of 19 10, us heretofore 
amended ; 

(б) the wife of any such citizen ; it 

(c) any person born out of Canada, whose father was a Canadian National ai 

the time of that person’s birth, or with regard to persons born before the 
passing of this Act, any person whose father at the time of such birth; 
possessed all the qualifications of a Canadian National, as defined in tms 
Act. 

Declaration 2. (c) Any person who by reason of his having been born in Canada is ® 

National, but who at his birth or during his minority became under the la 
nationality of the United Kingdom or of any self-governing Dominion of the British Empi « 


Oonditiona under 
which Canadian 
domicile majr be 


(ii) 


(iii) 
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a national also ol that Kingdom or Dominion, and is still such a national and 
(6) any person who though bom out ol Canada is a Canadian National ; ’ ’ 

n*ay, if of full age and not under disability, make a declaration, renouncing his 
G&n&Qi8n nBtionftlity. Such declaration may be made before a notary public 
or other person authorized to administer oaths in the locality in which the 
declaration is made, and may be in the form set out in the schedule to this Act. 
The declarant shall transmit his declaration to the Secretary of State of Canada 
and upon the Secretary of State being satisfied of the sufflciency of the declaration 
and that it has been duly executed, it shall be filed of record, whereupon the 
declarant shall cease to be a Canadian National, and a certified copy of the 
declaration shall be forwarded to the declarant with an endorsement thereon 
that the original declaration has been filed of record. 


CCI 

NEGOTIATION, SIGNATURE AND RATIFICATION OF 
TREATIES, 19231 

[Trans.: Parliamenlary Papers, Cmd. 1987,] 

The principles governing the relations of the various parts of the Empire in 
connection with the negotiation, signature and ratification of Treaties seemed to 
the Conference to be of the greatest importance. Accordingly it was arranged that 
the subject should be fully examined by a Committee, of which the Secretary 
of State for P'^oreign Affairs was Chairman. The Secretary of State for the 
Colonies, the Prime Ministers of Canada, the Commonwealth of Australia, New 
Zealand, the Union of South Africa and Newfoundland, the Minister of External 
Affairs of the Irish Free State, and the Secretary of State for India as Head of the 
Indian Delegation, served on this Committee. With the assistance of the Legal 
Adviser to the Foreign Office, Sir C. J. B. Hurst, K.C.B., K.C., the following 
Resolution was drawn up and agreed to: — 

“The Conference recommends for the acceptance of the governments of 
the Empire represented that the following procedure should be observed in the 
negotiation, signature and ratification of international agreements. 

“ The word ‘ treaty ’ is used in the sense of an agreement which, in accordance 
with the normal practice of diplomacy, would take the form of a treaty between 
Heads of States, signed by plenipotentiaries provided with Full Powers issued 
by the Heads of the States, and authorising the holders to conclude a treaty.” 


I. 

“ 1 . Negolialion, 

“(a) It is desirable that no treaty should be negotiated by any of the 
governments of the Empire without due consideration of its possible effect 
on other parts of the Empire, or, if circumstances so demand, on the Empire 
as a whole. 

“ (6) Before negotiations are opened with the intention of concluding a treaty, 
steps should be taken to ensure that any of the other governments of the 
Empire likely to be interested are informed, so that, if any such government 
considers that its interests would be affected, it may have an opportunity of 
expressing its views, or, when its interests are intimately involved, of partici- 
pating in the negotiations. 

“(c) In all cases where mure than one of the governments of the Empire 
participates in the negotiations, there should be the fullest possible exchange 
of views between those governments before and during the negotiations. In 
the case of treaties negotiated at International Conferences, where there is 
a British Empire Delegation, on which, in accordance with the now established 
practice, the Dominions and India are separately represented, such representa- 
tion should also be utilised to attain this object. . .. 

“ (d) Steps should be taken to ensure that those governments of the Empire 


> These reaolutionB of the imperial conference of 1923 are the direct <wJco^ of ® 

treaty relating to flsheriee with the United States. For a discussion of this trwtj * 

see Canada, Haute of Commons Debatei, vol. lyiii, pp. J* 

Jourrud ofbomparaHve Legidaiion, November 1923, pp. 161 ff. ; ibid., Febraaiy 1934, The Sovereignttg 
of the BrUith Dominiont, pp. 870 fl. (London, 1929). 
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whose representatives are not participating in the negotiations should, during 
their progress, be kept informed in regard to any points arising in which they 
may be interested. 

*'2. Signature, 

(а) Bilateral treaties imposing obligations on one part of the Empire only 
should be signed by a representative of the government of that part. The 
Full Power issued to such representative should indicate the part of the 
Empire in respect of which the obligations are to be undertaken, and the 
preamble and text of the treaty should be so worded as to make its scope clear. 

(б) Where a bilateral treaty imposes obligations on more than one part of 
the Empire, the treaty should be signed by one or more plenipotentiaries on 
behalf of all the governments concerned. 

(c) As regards treaties negotiated at International Conferences, the existing 
practice of signature by plenipotentiaries on behalf of all the governments of 
the Empire represented at the Conference should be continued, and the Full 
Powers should be in. the form employed at Paris and Washington. 

“3. Ratipealion, 

** The existing practice in connection with the ratifleation of treaties should 
be maintained. 


II. 

Apart from treaties made between Heads of States, it is not unusual for 
agreements to be made between governments. Such agreements, which are 
usually of a technical or administrative character, are made in the names of 
the si^atory governments, and signed by representatives of those govern- 
ments, who do not act under Full Powers issued by the Heads of States; they 
are not ratifled by the Heads of the States, though in some cases some form 
of acceptance or conflrmation by the governments concerned is employed. As 
regards agreements of this nature the existing practice should be continued, 
but before entering on negotiations the governments of the Empire should 
consider whether the interests of any other part of the Empire may be afTected, 
and, if so, steps should be taken to ensure that the government of such part 
is informed of the proposed negotiations, in order that it may have an oppor- 
tunity of expressing its views.” 

The Resolution was submitted to the full Conference and unanimously ap- 
proved. It was thought, however, that it would be of assistance to add a short 
explanatory statement in connection with part I (3), setting out the existing 
priKedure in relation to the ratification of Treaties. This procedure is as follows; 

(a) The ratification of treaties im|>osing obligations on one part of the Empire 
is elTected at the instance of the government of that part: 

(b) The ratification of treaties imposing obligations on more than one part 
of the Empire is effected after consultation between the governments of 
those parts of the Empire concerned. It is for each government to decide 
whether Parliamentary approval or legislation is required before desire for, 
or concurrence in, ratification is intimated by that government. 

cell 

IMPERIAL CONFERENCE, 1926 
(Trans.: Canada Parliamentary Papers, No. 10, 1926-7.) 


INTER-IMPERIAL RELATIONS 

All the questions on the Agenda alTecting Inter-lmperial Relations were referred 
by the Conference to a Committee of Prime Ministers and Heads of Delegations, 
of which Lord Balfour was asked to be Chairman. The members of the Committee 
included the Prime Ministers of Canada, the Commonwealth of Australia, New 
Zealand, the Union of South Africa, and Newfoundland, the Vice-President of 
the Executive Council of the Irish Free State, the Secretary of State for Ind*a, 
as head of the Indian Delegation, the Secretary of State for Foreign Affairs, 
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and the Secretary of State for Dominion Affairs. Other Ministers and members 
of the Conference attended particular meetings. 

The report of this Committee is printed in exlenso below. It was unanimously 
adopted by the Conference on the 19th November and was published on the 
following day. In approving it, the Conference placed on record the great debt 
of gratitude which it owed to Lord Balfour for the services which he had rendered 
by presiding over the work of this Committee, and its hope that the Report would 
prove of permanent value and help to all parts of the British Empire. 

****** 

I. — Introduction 

We were appointed at the meeting of the Imperial Conference on the 25th 
October, 1926, to investigate all the questions on the Agenda affecting Inter- 
Imperial Relations. Our discussions on these questions have been long and 
intricate. We found, on examination, that they involved consideration of funda- 
mental principles affecting the relations of the various parts of the British 
Empire inter se, as well as the relations of each part to foreign countries. For 
such examination the time at our disposal has been all too short. Yet we hope 
that we may have laid a foundation on which subsequent Conferences may 
build. 


II. — Status of Great Britain and the Dominions 

The Committee are of opinion that nothing would be gained by attempting 
to lay down a Constitution for the British Empire. Its widely scattered parts 
have very different characteristics, very different histories, and are at very 
different stages of evolution ; while, considered as a whole, it defies classification 
and bears no real resemblance to any other political organization which now 
exists or has ever yet been tried. 

There is, however, one most important element in it which, from a strictly 
constitutional point of view, has now, as regards all vital matters, reached its 
full development--- we refer to the group of self-governing communities composed 
of Great Britain and the Dominions. Their position and mutual relation may 
be readily defined. They are autonomous Communities within the British Empire, 
equal in status, in no way subordinate one to another in any aspect of their domestic 
or external affairs, though united by a common allegiance to the Crown, and freely 
associated as members of the British Commonwealth of Nations, 

A foreigner endeavouring to understand the true character of the British 
Empire by the aid of this formula alone would be tempted to think that it was 
devised rather to make mutual interference impossible than to make mutual 
co-operation easy. 

Such a criticism, however, completely ignores the historic situation. The rapid 
evolution of the Oversea Dominions during the last fifty years has involved many 
complicated adjustments of old political machinery to changing conditions. The 
tendency towards equality of status was both right and inevitable. Geographical 
and other conditions made this impossible of attainment by the way of federa- 
tion. The only alternative was by the way of autonomy; and along this road 
it has been steadily sought. Every self-governing member of the Empire is 
now the master of its destiny. In fact, if not always in form, it is subject to no 
compulsion whatever. 

But no account, however accurate, of the negative relations in which Great 
Britain and the Dominions stand to each other can do more than express a 
portion of the truth. The British Empire is not founded upon ne^tions. It 
depends essentially, if not formally, on positive ideals. Free institutions are its 
life-blood. Free co-operation is its instrument. Peace, security, and progpress are 
among its objects. Aspects of all these great themes have been discussed at the 
present Conference; excellent results have been thereby obtained. And though 
every Dominion is now, and must always remain, the sole judge of the nature 
and extent of its co-operation, no common cause will, in our opinion, be thereby 

imperilled. j 4 u 

Equality of status, so far as Britain and the Dominions are concerned, is thus 
the root principle governing our Inter-Imperial Relations. But the principles 
of equality and similarity, appropriate to status, do not universally extend to 
function. Here we require something more than immutable dogmas, ror ex- 
ample, to deal with questions of diplomacy and questions of defence, we require 
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also flexible machinery — ^machinery which can, from time to time, be adapted 
to the changing circumstance^ of the world. This subject also has occupied our 
attention. The rest of this report will show how we have endeavoured not only 
to state political theory, but to apply it to our common needs. 

III. — Special position of India 

It will be noted that in the previous paragraphs we have made no mention of 
India. Our reason for limiting their scope to Great Britain and the Dominions 
is that the position of India in the Empire is already deflned by the Government 
of India Act, 1919. We would, nevertheless, recall that by Resolution IX of the 
Imperial War Conference, 1917, due recognition was given to the important 
position held by India in the British Commonwealth. Where, in this Report, 
we have had occasion to consider the position of India, we have made particular 
reference to it. 

IV. — Relations between the various parts of the British Empire 

Existing administrative, legislative, and Judicial forms are admittedly not 
wholly in accord with the position as described in Section II of this Report. This 
is inevitable, since most of these forms date back to a time well antecedent 
to the present stage of constitutional development. Our first task then was to 
examine these forms with special reference to any cases where the want of 
adaptation of practice to principle caused, or might be thought to cause, incon- 
venience in the conduct of Inter- Imperial Relations. 

(a) The Title of His Majesty the King 

The title of His Majesty the King is of special importance and concern to all 
parts of His Majesty's Dominions. Twice within the last fifty years has the Royal 
Title been altered to suit changed conditions and constitutional developments. 

The present title, which is that proclaimed under the Royal Titles Act of 1901, 
is as follows: — 

“George V, by the Grace of God, of the United Kingdom of Great Britain 
and Ireland and of the British Dominions beyond the Seas King, Defender 
of the Faith, Emperor of India. “ 

Some lime before the Conference met, it had been recogni.sed that this form 
of title hardly accorded with the altered state of afTairs arising from the establish- 
ment of the Irish Free State as a Dominion. It had further been ascertained that 
it would be in accordance with His Majesty’s wishes that any recommendation 
for change should be submitted to him as the result of discussion at the (?.on- 
ference. 

We are unanimously of opinion that a slight change is desirable, and we 
recommend that, subject to His Majesty’s approval, the necessary legislative 
action should be taken to secure that His Majesty’s title should henceforward 
read ; — 

“George V, by the Grace of God, of Great Britain, Ireland and the British 
Dominions beyond the Seas King, Defender of the I'aith, Emjieror of India.” 

(b) Position of Governors General 

We proceeded to consider whether it was desirable formally to place on record 
a definition of the position held by the Governor General ^ as His Majesty’s 
representative in the Dominions. That position, though now generally well 
recognised, undoubtedly represents a development from an earlier stage when 
the Governor General was appointed solely on the advice of His Majesty s 
Ministers in London and acted also as their representative. 

In our opinion it is an essential consequence of the equality of status existing 
among the members of the British Commonwealth of Nations that the Governor 
General of a Dominion is the representative of the Crown, holding in all essential 
respects the same po.sition in relation to the administration of public alTaiw m 
the Dominion as is held by His Majesty the King in Great Britain, and that ne 
is not the representative or agent of His Majesty’s Government in Great Britain 
or of any Department of that Government. • 

It seemed to us to follow that the practice whereby the Governor General o 

* The goyernor of Newfoundland ia in the aame position aa the governor general of a Dominion. 
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a Dominion is the formal official channel of communication between His Majesty’s 
Government in Great Britain and His Governments in the Dominions might 
be regarded as no longer wholly in accordance with the constitutional position 
of the Governor General.^ It was thought that the recognised official channel 
of communication should be, in future, between Government and Government 
direct. The representatives of Great Britain readily recognised that the existing 
procedure might be open to criticism and accepted the proposed change in 
principle in relation to any of the Dominions which desired it. Details were left 
for settlement as soon as possible after the Conference had completed its work, 
but it was recognised by the Committee, as an essential feature of any change or 
development in the channels of communication, that a Governor General should 
be supplied with copies of all documents of importance and in general should be 
kept as fully informed as is His Majesty the King in Great Britain of Cabinet 
business and public affairs. 


(c) Operation of Dominion Legislation 

Our attention was also called to various points in connection with the operation 
of Dominion legislation, which, it was suggested, required clarification. 

The particular points involved were: — 

{a) The present practice under which Acts of the Dominion Parliaments are 
sent each year to London, and it is intimated, through the Secretary of 
State for Dominion Affairs, that “His Majesty will not be advised to 
exercise his powers of disallowance” with regard to them. 

(6) The reservation of Dominion legislation, in certain circumstances, for the 
signification of His Majesty’s pleasure which is signified on advice 
tendered by His Majesty’s Government in Great Britain. 

(c) The difference between the legislative competence of the Parliament at 
Westminster and of the Dominion Parliaments in that Acts passed by 
the latter operate, as a general rule, only within the territorial area of 
the Dominion concerned. 

{(i) The operation of legislation passed by the Parliament at Westminster in 
relation to the Dominions. In this connection special attention was 
called to such Statutes as the Colonial Laws Validity Act. It was sug- 
gested that in future uniformity of legislation as between Great Britain 
and the Dominions could best be secured by the enactment of reciprocal 
Statutes based upon consultation and agreement. 


We gave these matters the best consideration possible in the limited time at 
our dispo.sal, but came to the conclusion that the issues involved were so complex 
that there would be grave danger in attempting any immediate pronouncement 
other than a statement of certain principles which, in our opinion, underlie the 
whole question of the operation of Dominion legislation. We felt that, for the rest, 
it would be necessary to obtain expert guidance as a preliminary to further con- 
sideration by His Majesty’s Governments in Great Britain and the Dominions. 

On the questions raised with regard to disallowance and reservation of Dominion 
legislation, it was explained by the Irish Free State representatives that they 
desired to elucidate the constitutional practice in relation to Canada, since it is 
provided by Article 2 of the Articles of Agreement for a Treaty of 1921 that the 
position of the Irish Free State in relation to the Imperial Parliament and 
Government and otherwise shall be that of the Dominion of Canada.” 

On this point we propose that it should be placed on record that, apart from 
provisions embodied in constitutions or in specific statutes expressly providing 
for reservation, it is recognised that it is the right of the Government of each 


» Compare, in connexion with the official channel of communication and 
goyemments, the following resolution adopt^ by the mmeiial ww catoet, Jffiy 30, 1918 : I. fl) ^e 

Prime Ministers of the Dominions, as members of The Imperial War Cabinet, have tiie i^ht of dimt 
communication with the Prime Minister of the United Kingdom, and « tS: 

Hons should be confined to questions of Cabinet imiwrtance. The Prime ^ 

judges of such questions. (3) Telegraphic communi^tions 5 

a rule, be conducted throuA the Colonial Office machinery, but this ^ not exclude the adopl^ 
mSS dlrSot^SSi^ communication in exceptional circumstances. /I* 

in the work of the Imperial War Cabinet and a perma^t meaM of hJS 

the more important questions of common interest, the Prime Mi^tw ot ea ch 

to nominate a Cabinet Minister either as a resident or visitor m ^ndon to represmt 

of the Imperial War Cabinet to be held regularly between the plraaiy sesdons. ^ It was decided that 

arrangements should be made for the representation of India at th^ me^n^. 


ZZ 
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Dominion to advise the Crown in all matters relating to its own affairs. Con- 
sequently, it would not be in accordance with constitutional practice for advice 
to be tendered to His Majesty by His Majesty's Government in Great Britain in 
any matter appertaining to the affairs of a Dominion against the views of the 
Government of that Dominion. 

The appropriate procedure with regard to projected legislation in one of the 
self-governing parts of the Empire which may alTect the interests of other self- 
governing parts is previous consultation between His Majesty's Ministers in the 
several parts concerned. 

On the question raised with regard to the legislative competence of members 
of the British Commonwealth of Nations other than Great Britain, and in 
particular to the desirability of those members being enabled to legislate with 
extra-territorial effect, we think that it should similarly be placed on record 
that the constitutional practice is that legislation by the Parliament at West- 
minster applying to a Dominion would only be passed with the consent of the 
Dominion concerned. 

As already indicated, however, we are of opinion that there are points arising 
out of these considerations, and in the application of these general principles, 
which will require detailed examination, and we accordingly recommend that 
steps should be taken by Great Britain and the Dominions to set up a Committee 
with terms of reference on the following lines: — 

“To enquire into, report upon, and make recommendations cmieerning — 
“(i) Existing statutory provisions requiring reservation of Dominion 
legislation for tlie assent of His Majesty or authorizing the dis- 
allowance for such legislation. 

“(ii) (a) The present position as to the eoinpetence of Dominion Parlia- 
ments to give their legislation extra-territorial openition. 

(6) The practicability and most convenient method of giving effect 
to the firinciple that each Doiiiinion Parliament should have pow(*r 
to give extra-territorial operation to its legislation in all cases 
where such operation is ancillary to provision for the peace, order, 
and good go\ernnient of the Dominion. 

“(iii) The principles embodied in or underlying the Colonial Law's V alidity 
Act, 1865,^ and the extent to which any f>rovisions of that Act 
ought to be repealed, amended, or modified in the light of the 
existing relations between the various members of the British 
Commonwealth of Nations as described in this Report."* 

(d) Merchant Shipping Legislation 

Somewhat similar considerations to those set out above governed our altitude 
towards a similar, though a special, question raised in relation to Merchant Ship- 
ping Legislation. On this subject it was pointed out Hiat, while uniformity of 
administrative practice was desirable, and indeed essential, ns regards the Mer- 
chant Shipping Legislation of the various parts of the Empire, it was dillicult 
to reconcile the application, in their present form, ot certain provisions of the 
principal Statute relating to Merchant Shipping, viz., the Merchant Shipping 
Act of 181i4, more particularly clauses 735 and 73b, with the constitutional status 
of the several members of the British Commonwealth of Nations. 

In this case also we felt that, altliough, in the evolution of the British Empire, 
certain inequalities had been allowed to remain as regards various questions of 
maritime affairs, it was essential in dealing with these inequalities to consider the 
practical aspects of the matter. The difficulties in the way of introducing any 
immediate alterations in the Men’hant Shipping Code (which dealt, amongst 
other matters, with the registration of British ships all over the world) were fully 
appreciated and it was felt to be necessary, in any review of the position, to take 
into account such matters of general concern us the qualifications for registry as 
a British ship, the status of British ships in war, the work done by His Majesty’s 
Consuls in the interest of British shipping and seamen, and the question of Naval 
Courts at foreign ports to deal with crimes and offences on British ships abroad. 

We came finally to the conclusion that, following a precedent which had been 
found useful on previous occasions, the general question of Merchant Shipping 
Legislation had best be remitted to a special Sub-Conference,* which could meet 
• No. OLXX. » See No. OOV. • See pp. 7Si-#8. 
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most appropriately at the same time as the Expert Committee, to which reference 
is made above. We thought that this special Sub-Conference should be invited 
to advise on the following general lines: — 

“To consider and report on the principles which should govern, in the 
general interest, the practice and legislation relating to merchant shipping 
in the various parts of the Empire, having regard to the change in con- 
stitutional status and general relations which has occurred since existing 
laws were enacted.” 

We took note that the representatives of India particularly desired that India, 
in view of the importance of her shipping interests, should be given an oppor- 
tunity of being represented at the proposed Sub-Conference. We felt that the 
full representation of India on an equal footing with Great Britain and the 
Dominions would not only be welcomed, but could very properly be given, due 
regard being had to the special constitutional position of India as explained in 
Section 111 of this Report. 

(e) Appeals lo the Judicial Commillee of the Privy Council 

Another matter which wc discussed, in which a general constitutional principle 
was raised, concerned the conditions governing appeals from judgments in the 
Dominions to the Judicial Committee of the Privy Council. From these dis- 
cussions it became clear that it was no part of the policy of His Majesty’s Govern- 
ment in Great Britain that questions affecting judicial appeals should be deter- 
mined otherwise than in accordance with the wishes of the part of the Empire 
primarily affected. It was, however, generally recognized that, where changes 
in the existing system were proposed which, while primarily affecting one part, 
raised issues in which other parts were also concerned, such changes ought only 
to be carried out after consultation and discussion. 

So far as the work of the Committee was concerned, this general understanding 
expressed all that was required. The question of some immediate change in the 
present conditions governing appeals from the Irish Free State was not pressed 
in relation to the present Conference, though it was made clear that the right was 
reser\'ed to bring up the matter again at the next Imperial Conference for dis- 
cussion in relation to the facts of this particular case. 

— Relations with Foreign Countries 

FYom questions specially concerning the relations of the various parts of the 
British Empire with one another, we naturally turned to those affecting their 
relations with foreign countries. In the latter sphere, a beginning had been 
made towards making clear those relations by the Resolution of the Imperial 
Conference of 1923 on the subject of the negotiation, signature, and ratification 
of treaties.^ But it seemed desirable to examine the working of that Resolution 
during the past three years and also to consider whether the principles laid down 
with regard to Treaties could not be applied with advantage in a wider sphere. 

(a) Procedure in Relation lo Treaties 

We appointed a special Sub-Committee under the Chairmanship of the 
Minister of Justice of Canada (The Honourable E. Lapointe, K.C.) to consider 
the question of treaty procedure. 

The Sub-Committee, on whoso report the following paragraphs are based, 
found that the Resolution of the Conference of 1923 embodied on most points 
useful rules for the guidance of the Governments. As they became more tho- 
roughly understood and established, they would prove effective in practice. 

Some i)hases of treaty procedure were examined however in greater detail 
in the light of experience in order to consider to what extent the Resolution of 
1923 might with advantage be supplemented. 


Negotiation, 

It was agreed in 1923 that any of the Governments of the Empire contem- 
plating the negotiation of a treaty should give due consideration to its Possible 
Effect upon other Governments and should take steps to inform Govermnents 

likely to be interested of its intention. ««« 

This rule should be understood as applying to any negotiations which any 

» See No. CXTL 
ZZ 2 
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Governmcnt intends to conduct, so as to leave it to the other Governments to 
say whether they are likely to be interested. 

When a Government has received information of the intention of any other 
Government to conduct negotiations, it is incumbent upon it to indicate its 
attitude with reasonable promptitude. So long as the initiating Government 
receives no adverse comments and so long as its policy involves no active obliga- 
tions on the part of the other Governments, it may proceed on the assumption 
that its policy is generally acceptable. It must, however, before taking any steps 
whidi might involve the other Governments in any active obligations, obtain 
their dclinite assent. 

Where by the nature of the treaty it is desirable that it should be ratifled on 
behalf of all the Governments of the Empire, the initiating Government may 
assume that a Government which has had full opportunity of indicating its 
attitude and has made no adverse comments ’will concur in the ratillcation of 
the treaty. In the case of a Government that prefers not to concur in the ratifica- 
tion of a treaty unless it has been signed by a plenipotentiary authorized to act 
on its behalf, it will advise the appointment of a plenipotentiary so to act. 

Form 0 / Treaty. 

Some treaties begin with a list of the contracting countries and not with a 
list of Heads of States. In the case of treaties negotiated under the auspices 
of the League of Nations, adherence to the wording of the Annex to the Covenant 
for the purpose of describing the contracting parly has led to the use in the 
preamble of the term ‘‘British Empire” with an enumeration of the Dominions 
and India if parties to the Convention but without any mention of Great Britain 
and Northern Ireland and the Colonies and Protectorates. These are only 
included by virtue of their being covered by the term “British Empire.” This 
practice, w’hile suggesting that the Dominions and India are not on a footing 
of equality with Great Britain as participants in the treaties in question, lends to 
obscurity and misunderstanding and is generally unsatisfactory. 

As a means of overcoming this difllculty it is recommended that all treaties 
(other than agreements betw^een Governments) wiiether negotiated under the 
auspices of the League or not should be made in the name of Heads of States, 
and, if the treaty is signed on behalf of any or all of the Governments of the 
Empire, the treaty should be made in the name of the King as the symbol of 
the special relationship between the different parts of the Empire. The British 
units on behalf of which the treaty is signed should be grouped together in the 
following order: Great Britain and Northern Ireland and all parts of the British 
Empire which are not separate members of the League, Canuda, Australia, New 
Zealand, South Africa, Irish Free Slate, India. A specimen form of treaty as 
recommended is attached as an appendix to the Committee’s report. 

In the case of a treaty applying to only one part of the Empire it should be 
stated to be made by the King on behalf of that part. 

The making of the treaty in the name of the King as the symbol of the special 
relationship between the different parts of the Empire will ivnder superfluous 
the inclusion of any provision that its terms must not be regarded as regulating 
inter se the rights and obligations of the various territories on behalf of which 
is has been .signed in the name of the King. In this connection it must be borne 
in mind that the question was discussed at the Arms Traffic Conference in 1925, 
and that the Legal Committee of that Conference laid it down that the principle 
to which the foregoing sentence gives expression underlies all international 
conventions. 

In the case of some international agreements the Governments of different 
parts of the Empire may be willing to apply betw'een themselves some of the 
provisions as an administrative, measure. In this case they should state the 
extent to which and the terms on w^hich such provisions are to apply. Where 
international agreements are to be applied between different ports of the Empire, 
the form of a Treaty between Heads of States should be avoided. 

Fait Powers. 

The plenipotentiaries for the various British units should have full powers, 
issued in each case by the King on the advice of the Government concerned, 
indicating and corresponding to the part of tlic Empire for which they are to 
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will frequently be found convenient, particularly where there are some 
parts of ti^ Empire on which it is not contemplated that active obligations will 
be imposed, but where the position of the British subjects belonging to these 
parts will be affected, for such Government to advise the issue of full powers 
on their behalf to the plenipotentiary appointed to act on behalf of the Govern- 
ment or Governments mainly concerned. In other cases provision might be 
made for accession by other parts of the Empire at a later date. 

Signature, 

In the cases where the names of countries are appended to the signatures in 
a treaty, the different parts of the Empire should be designated in the same 
manner as is proposed in regard to the list of plenipotentiaries in the preamble 
to the treaty. The signatures of the plenipotentiaries of the various parts of the 
Empire should be grouped together in the same order as is proposed above. 

The signature of a treaty on behalf of a part of the Empire should cover 
territories for which a mandate has been given to that part of the Empire, unless 
the contrary is stated at the time of the signature. 

Coming into Force of M unilateral Treaties, 

In general, treaties contain a ratifleation clause and a provision that the 
treaty will come into force on the deposit of a certain number of ratifications. 
The question has sometimes arisen in connection with treaties negotiated under 
the auspices of the League whether, for the purpose of making up the number 
of ratifications necessary to bring the treaty into force, ratifications on behalf 
of different parts of the Empire which are separate Members of the League 
should be counted as separate ratifications. In order to avoid any difficulty in 
future, it is recommended that when it is thought necessary that a treaty should 
contain a clause of this character, it should take the form of a provision that 
the treaty should come into force when it has been ratified on behalf of so many 
separate Members of the League. 

We think that some conv'enient opportunity should be taken of explaining to 
the other Members of the League the changes which it is desired to make in the 
form of treaties and the reasons for which they are desired. We would also 
recommend that the various Governments of the Empire should make it an 
instruction to their representativ^es at International Conferences to be held in 
future that they should use their best endeavours to secure that effect is given 
to the recommendations contained in the foregoing paragraphs. 


(b) Represenlalion at International Conferences 

We also studied, in the light of the Resolution of the Imperial Conference 
of 1923 to which reference has already been made, the question of the representa- 
tion of the different parts of the Empire at International Conferences. The con- 
clusions which we reached may be summarized as follows: — 

1. No difficulty arises as regards representation at conferences convened by, 
or under the auspices of, the League of Nations. In the case of such conferences 
all members of the League are invited, and if they attend are represented sepa- 
rately by separate delegations. Co-operation is ensured by the application of 
paragraph I. 1. (c) of the Treaty Resolution of 1923. 

2. As regards international conferences summoned by foreign Governments, 
no rule of universal application can be laid down, since the nature of the repre- 
sentation must, in part, depend on the form of invitation issued by the convening 


Government. , , j 

(a) In conferences of a technical character, it is usual and always desirable 

that the different parts of the Empire should (if they wish to partici- 
pate) be represented separately by separate delegations, and where 
necessary efforts should be made to secure invitations which will 
render such representation possible. . ^ * 

(b) Conferences of a political character called by a foreign Government must 

be considered on the special circumstances of each individual case. 

It is for each part of the Empire to decide whether its particular interesU 
are so involved, especially having regard to the active obh^tions ** J" 

imposed by any resiling treaty, that it desires be «spresented at the con- 
ference, or whether it is content to leave the negotiation m •■b® banite of the 
part or parU of the Empire more directly concerned and to accept the result. 
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If a Government desires to participate in the conclusion of a treaty, the method 
by which representation will be secured is a matter to be arranged with the other 
Governments of the Empire in the light of the invitation which has been received. 

Where more than one part of the Empire desires to be represented, three 
methods of representation are possible: — 

(1) By means of a common plenipotentiary or plenipotentiaries, the issue 
of full powers to whom should be on the advice of all parts of the 
Empire participating. 

(ii) By a single British Empire delegation composed of separate repre- 

sentatives of such parts of the Empire as are participating in the 
conference. This was the form of representation employed at the 
Washington Disarmament Conference of 1921. 

(iii) By separate delegations representing each part of the Empire partici- 

pating in the conference. If, as a result of consultation, this third 
method is desired, an effort must be made to ensure that the form 
of invitation from the convening Government will make this method 
of representation possible. 

Certain non>technical treaties should, from their nature, be concluded in a 
form which will render them binding upon all parts of the Empire, and for this 
purpose should be ratified with the concurrence of all the Governments. It is for 
each Government to decide to what extent its concurrence in the ratification 
will be facilitated by its participation in the conclusion of the treaty, as, for 
instance, by the appointment of a common plenipotentiary. Any question as to 
whether the nature of the treaty is such that its ratification should be concurred 
in by all parts of the Empire is a matter for discussion and agreement between 
the Governments. 


(c) General Conduct of Foreign Policy 

We w'ent on to examine the possibility of applying the principles underlying 
the Treaty Hesolution of the 1923 Conference to matters ari.sing in the conducl 
of foreign affairs generally. It was frankly recognized that in tins sphere, as in 
the sphere of defence, the major share of responsibility rests now, and must, 
for some time continue to rest, w'ith His Majesty’s Government in Great Britain. 
Nevethele.ss, practially all the Dominions are engaged to some extent, and sonn^ 
to a considerable extent, in the conduct of foreign relations, particularly those 
with foreign countries on their bonlers. A particular instance of this is the grow- 
ing work in connection with the relations between Canada and the United States 
of America which has led to the necessity for the appointment of a Minister 
Plenipotentiary to represent the Canadian Government in Washington. We f«*lt 
that the governing consideration underlying all discussions of this problem must 
be that neither Great Britain nor the Dominions could be committed to the 
acceptance of active obligations except with the definite assent of their own 
Governments. In the light of this governing consiileration, the Committee agreed 
that the general principle expressed in relation to Treaty negotiations in Section 
V (a) of this Report, which is indeed already to a large extent in force, might 
usefully be adopted as a guide by the Governments concerned in future in all 
negotiations affecting foreign relations falling within their respective spheres. 

(d) hsue of Exequal urs lo Foreign Consuls in I he Dominions 

A question was raised with regard to the practice regarding the issue of 
exequaturs to Consuls in the Dominions. The general practice hitherto, in 
the case of all appointments of Consuls de Carrifere in any part of the British 
Empire, ha.s been that the foreign Government concerned notifies His Majesty’s 
Government In Great Britain, through the diplomatic channel, of the propo.scd 
appointment and that, provided that it is clear that the person concerned is, 
in fact, a Consul de Carritre, steps have been taken, without further formality, 
for the issue of His Majesty’s exequatur. In the case of Consuls other than those 
de Carriire, it has been customary for some lime past to consult the Dominion 
Government concerned before the issue of the exequatur. . . t . 

The Secretary of State for Foreign Affairs informed us that His Majesty s 
Government in Great Britain accepted the suggestion that In future any applica- 
tion by a foreign Government for the issue of an exequatur to any peiwn wno 
was to* act as Consul in a Dominion should be referred to the Dominion Govern- 
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ment concerned for consideration and that, if the Dominion Government acreed 
to the issue of the exequatur, it would be sent to them for counter-signature by 
& Dominion Minister. Instructions to this effect hod indeed olreody been g^iven. 

(e) Channel of Communication between Dominion Governments and Foreign 

Governments 

We took note of a development of special interest which had occurred since 
the Imperial Conference last met, viz., the appointment of a Minister Plenipoten- 
tiary to represent the interests of the Irish Free State in Washington, which was 
now about to be followed by the appointment of a diplomatic representative of 
Canada. We felt that most fruitful results could be anticipated from the co- 
operation of His Majesty’s representatives in the United States of America, 
already initiated, and now further to be developed. In cases other than those 
where Dominion Ministers were accredited to the Heads of Foreign States, it was 
agreed to be very desirable that the existing diplomatic channels should continue 
to be used, as between the Dominion Governments and foreign Governments, in 
matters of general and political concern. 

VI. — System of Communication and Consultation 

Sessions of the Imperial Conference at which the Prime Ministers of Great 
Britain and of the Dominions arc all able to be present cannot, from the nature 
of things, take place very frequently. The system of communication and con- 
sultation between Conferences becomes therefore of special importance. We 
reviewed the position now reached in this respect with special reference to the 
desirability of arranging that closer personal touch should be established between 
Great Britain and the Dominions, and the Dominions inter se. Such contact 
alone can convey an impression of the atmosphere in which olTicial correspondence 
is conducted. Development, in this respect, seems particularly necessary in 
relation to matters of major importance in foreign affairs where expedition is 
often essential, and urgent decision necessary. A special aspect of the question 
of consultation which we considered was that concerning the representation 
of Great Britain in the Dominions. By reason of his constitutional position, as 
explained in section IV (b) of this Report, the Governor-General is no longer 
the representative of His Majesty’s Government in Great Britain. There is no 
one therefore in the Dominion capitals in a position to represent with authority 
the views of His Majesty’s Government in Great Britain. 

We summed up our conclusions in the following Resolution which is submitted 
for the consideration of the Conference: — 

“The Governments represented at the Imperial Conference are impressed 
with the desirability of developing a system of personal contact, both in 
London and in the Dominion capitals, to supplement the present system 
of intercommunication and the reciprocal supply of information on affairs 
requiring joint consideration. The manner in which any new system is to 
be worked out is a matter for consideration and settlement between His 
Majesty’s Governments in Great Britain and the Dominions, with due 
regard to the circumstances of each particular part of the Emf»ire, it being 
understood that any new arrangements should be supplementary to, and not 
in replacement of, the system of direct communication from Government to 
Government and the special arrangements which have been in force since 
1918 for communications between Prime Ministers.” 


APPENDIX 
[See Section V (a)] 

Specimen Form of Treaty. 

The President of the United States of America, His Majesty the King of th® 
BAl g ianB, His Majesty the King [/lere insert His Majesty s full title]. His Majesty 
the King of Bulgaria, &c., &c. 


Have Resolved Vo’ conclude a treaty for that purpose and to that end liave 
appointed as their Plenipotentiaries: 
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The President. 


His Majesty the King [title as above]: 

for Great Britain and Northern Ireland and all parts of 
British Empire which are not separate Members of 
League (of Nations), 

AB. 

for the Dominion of Canada, 

CD. 

for the Commonwealth of Australia, 

EF. 

for the Dominion of New Zealand, 

GH. 

for the Union of South Africa, - 

JJ. 


for tlie Irish Free State, 


KL. 


for India, 


MN. 


the 

the 


who, having communicated their full powers, found in good and due form, have 
agreed as follows: 


In faith whereof the above-named Plenipotentiaries have signed the present 
Treaty. 

AB 

CD 

EF 

GH 

iJ 

KL 

A/.V 

(or if the territor>* for which each Plenipotentiary signs is to be specified: — 


for Great Britain, Ac AB, 

for Canada CD. 

for Australia EF. 

for New Zealand GH. 

for South Africa IJ. 

for the Irish Free State KL. 

for India A/ A .) 


CCIII 

THE CANADIAN MINISTER’S LETTERS OF CREDENCE TO THE 
UNITED STATES, 192(; 

George, by the Grace of God, of the United Kingdom of (ireat Britain and Ireland 
and of the British Dominions beyond the Seas, King, Defender of the Faith, 
Emperor of India, etc., to the President of the United States of America, sendeth 
greetings: 

Our Good Friend : 

We have judged it expedient to confer the rank of Envoy Extraordinary and 
Minister Plenipotentiary upon our trusty and well-beloved the Honourable 
Charles Vincent Massey, member of our Privy Council of Canada, with the 
especial object of representing in the United States of America the interests of 
our Dominion of Canada. 

We request that you will give entire credence to all that Mr. Massey may 
represent to you in our name, especially when he shall assure you of our esteem 
and regard, and of our hearty wishes for the welfare and prosperity of the United 
States of America. And so we commend you to the Protection of the Almighty. 

Given at our Court of St. James, December 7, 1926, in the seventeenth year 
of our Reign, your good friend, 

(Signed) George, Rex, Imperator. 
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THE LETTERS OF CREDENCE OF THE UNITED STATES 
MINISTER TO CANADA, 1927 

Calvin Coolidgc, President of the United States of America. To His Majesty 
George V, of the United Kingdom of Great Britain and Ireiand, and of the British 
Dominions beyond the Seas, King, Defender of the Faith, Emperor of India, etc. 
Great and Good Friend ; 

I have conferred the rank of Envoy Extraordinary and Minister Plenipo- 
tentiary upon Mr. William Phillips, a distinguished citizen of the United States, 
with the especial object of representing in the Dominion of Canada the interests 
of the United States of America. He is well informed of the desire of this govern- 
ment to cultivate to the fullest extent the friendship which has so long existed 
between Your Majesty’s Dominion of Canada and this country. 

I, therefore, request Your Majesty to receive him favourably and to commend 
him to the ofTlcials of the Dominion of Canada in order that full credence may 
be given to what he shall say on the part of the United States of America. 1 have 
charged him to convey to you and to the Government of the Dominion of Canada 
the best wishes of this Government for the prosperity of the British Empire. 
May God have Your Majesty in His Wise Keeping. 

Your good friend, 

Calvin Coolidge. 

By the President, 

Joseph C. Grew, 

Acting Secretary of State, 

Washington, March 5, 1927. 


CCV 


[By permission of the Controller ofHM. Stationery Office,] 
REPORT OF THE CONFERENCE ON THE OPERATION OF 
DOMINION LEGISLATION AND MERCHANT SHIPPING 
LEGISLATION, 1929 


General. 


PART II. ORIGIN AND PURPOSE OP CONFERENCE 


6. The present Conference owes its origin to a recommendation contained in 
the Report of the Imperial Conference of 1926.i The Inter-Imperial Relations 
Committee of that Conference made a recommendation, which was approved by 
the full Conference, that a Committee should be set up to examine and report 
upon certain questions connected with the operation of Dominion legislation, and 
that a Sub-Conference should be set up simultaneously to deal with merchant 
shipping legislation. This recommendation was approved by the Governments 
concerned, and the present Conference was established to carry out those tasks. 

7. The Report of the Imperial Conference of 1926, in addition to setting forth 
the problems which required further examination, contained first and foremost 
a statement of the principles regulating the relations of the members of the 
British Commonwealth of Nations at the present day. It is desirable to recall 
these principles as they establish the basis and starting-point of the work of the 


^ a^The ^?epoil^ of the Imperial Conference declared in relation to the United 

Kingdom and the Dominions that « .x. i. i 

“They are autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of domestic 
or external affairs, though united by a common allegiance to Crown, and 
freely associated as members of the British Coinmonwealth , 

The Report recognized, however, that existing administrative, le^latwea^^^ 
judicial forms were admittedly not wholly in accoid with A . 

a condition of things following inevitably from the fact that most 
dated back to a time well antecedent to the present stage of constitutional 
development. 

» No. CXJII. 
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9. With regard to the position of the Governor General, it was placed on record 
in the Report that it was an essential consequence of the equality of status 
existing among the members of the British Commonwealth of Nations that the 
Governor General is the representative of the Crown, holding in all essential 
respects the same position in relation to the administration of public affairs in 
the Dominion as is held by His Majesty the King in the United Kingdom, and 
that he is not the representative or agent of His Majesty’s Government in tlie 
United Kingdom or of any Department of that Government. 

10. With regard to certain points connected with Dominion legislation — 
disallowance, reservation, the extra-territorial operation of Dominion laws, and 
the Colonial Laws Validity Act ^ — the Imperial Conference of 192G, while recog- 
nizing that there would be grave danger in attempting in the limited time at 
their disposal any immediate pronouncement in detail on issues of such com- 
plexity, set forth certain principles which were considered to underlie the whole 
subject. As regards disallowance and reservation it was recognized that, apart 
from provisions embodied in Constitutions or in specific statutes expressly 
providing for reservation, it is the right of the Government of each Dominion 
to advise the Crown in all matters relating to its own affairs; and that con- 
sequently it would not be in accordance with constitutional practice for advice 
to be tendered to His Majesty by His Majesty’s Government in the United 
Kingdom in any matter appertaining to the affairs of a Dominion against tiie 
view of the Government of that Dominion. It was also suggested that the 
appropriate procedure with regard to projected legislation in one of the self- 
governing parts of the Empire which may affect the interests of other self- 
governing parts is previous consultation between His Majesty’s Ministers in the 
several parts concerned ; and it w^as stated that, with regard to the legislative 
competence of members of the British Commonwealth of Nations other than the 
United Kingdom, and in particular to the desirability of those members being 
enabled to legislate with extra-territorial effect, the constitutional practice is 
that legislation by the Parliament of the United Kingdom ai>plying to a Dominion 
would only be passed wdth the consent of the Dominion conccrin^d. 

11. It was, however, considered that there were points arising out of these 
considerations, and in the application of these general princi|des, which requin^d 
detailed examination. In tlie first place, there remains a considerable body of 
law' passed by tlie Parlianieiit of the United Kingdom w'hit h still applies in 
relation to the Dominions and at present cannot be rcfiealed or moditied by 
Dominion Parliaments; secondly, under the existing system His Majesty’s 
Government in the United Kingdom retains certain powers with refer(*nce to 
Dominion legislation ; and, thirdly, while the Parliament of the United Kingdom 
can legislate with extra-territorial effect, there is doubt as to the powers in this 
respect of Dominion Parliaments. The Imperial Conference accordingly i-ecom- 
rnended that steps should be taken by the United Kingdom and the Dominions 
to set up a Committee with terms of reference on the following lines: — 

“To enquire into, report upon, and make recommendations concerning - 

“(i) Existing statutory provisions requiring reservation of Doniinion 
legislation for the assent of His Majesty or authorizing the disallowance of 
such legislation. 

“(ii) (a) The f»rc»sent position as to the competence of Dominion Parlia- 
ments to give their legislation extra-territorial (»peration. 

“(6) The practicability and most convenient method of giving elTect to 
the principle that each Dominion Parliament should have pow'cr to give 
extra-territorial oper^ition to its legislation in all cases where such ofieration 
is ancillary to provision for the peace, order, and good government of the 
Doniinion. 

“ (iii) The principles embodied in or underlying the Colonial Laws Validity 
Act, l^.'i, and the extent to which any provisions of that Act ought to he 
repealed, amended, or modified in the light of existing relations between 
the various members of the British Commonwealth of Nations as desenben 
in this Report” (i.e. the Report of the Imperial C< inference). 

Merchant Shipping, 

12. The Imperial Conference of 1926 also considered the general ^ 

Merchant Shipping legislation. On this subject the Conference pointed out ina , 

• No. CLXX. 
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while uniformity of administrative practice was desirable and, indeed, essential 
as regards the Merchant Shipping legislation of the various parts of the Empire 
it was difficult to reconcile the application, in their present form, of certain 
provisions of the principal statute relating to Merchant Shipping, viz. the 
Merchant Shipping Act, 1894, with the present constitutional status of the several 
members of the British Commonwealth of Nations. The Conference came finally 
to the conclusion that the general question of Merchant Shipping legislation 
should be remitted to a special Sub-Conference which it was thought might most 
appropriately meet at the same time as the Committee already mentioned. 

13. On further examination of the problems involved, it appeared more con- 
venient that the Committee and the special Sub-Conference should be organized 
as a single Conference. After consultation between the respective Governments 
this view received general acceptance, and the terms of reference to the present 
Conference accordingly include, in addition to those set out above, a reference — 

“To consider and report on the principles which should govern, in the general 

interest, the practice and legislation relating to Merchant Shipping in the 

various parts of the Empire, having regard to the change in constitutional status 

and general relations which has occurred since existing laws were enacted.^ 

Position of India, 

14. The Imperial Conference of 1926 recommended that arrangements should 
be made for the representation of India at the Sub-Conference on Merchant 
Shipping questions ; but did not suggest that India should be represented on the 
proposed Committee. As a result, however, of preliminary examination of the 
matters falling within the scope of the terms of reference to the proposed Com- 
mittee, it appeared that, while the position of India was a special one, some of 
the matters likely to come up for detailed discussion at the present Conference 
might be of interest to that country. It was consequently agreed that arrange- 
ments should be made for the representation of India at the present Conference 
for the discussion of the subject of Merchant Shipping and of such other particular 
subjects arising at the Conference as might be of direct interest to India. 

The questions before the Conference. 

15. In approaching the inquiry into the subjects refen'ed to them, the present 
Conference have not considered it within the terms of their appointment to 
re-examine the principles upon which the relations of the members of the 
Commonwealth are now established. These principles of freedom, equality, and 
co-operation have slowly emerged from the experience of the self-governing 
communities now constituting that most remarkable and successful experiment 
in co-operation between free democracies which has ever been developed, the 
British Commonwealth of Nations ; they have been tested under the most trying 
conditions and have stood that test ; they have been given authoritative expres- 
sion by the Governments represented at the Imperial Conference of 1926 ; and 
have been accepted throughout the British Commonwealth. The present Con- 
ference have therefore considered their task to be merely that of endeavouring 
to apply the principles, laid down as directing their labours, to the special cases 
where law or practice is still inconsistent with those principles, and to report 
their recommendations as a preliminary to further consideration by His Majesty’s 
Governments in the United Kingdom and in the Dominions. 

16. The three heads of the terms of reference to the Conference, apart from the 
question of Merchant Shipping which is dealt with separately, may be classified 
briefiy as dealing with: — 

(i) Disallowance and Reservation ; 

(ii) The extra-territorial operation of Dominion legislation; 

(iii) The Colonial Laws Validity Act, 1865. ^ j * « 

17. It seems conveneint to give some indication of the origin and nature of 
the questions which arise in each case, and then to state the recommendations 
of the Conference under each head. 

PART III. DISALLOWANCE AND RESERVATION 
(1) Disallowance. 

Present Position. 

18. The power of disallowance means the right of the Crown, which has 
hitherto been exercised (when occasion for its exercise has arisen) on the advice of 
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Ministers in the United Kingdom, to annul an Act passed by a Dominion or 
Colonial Legislature. 

19. The prerogative or statutory powers of His Majesty the King to disallow 
laws made by the Parliament of a Dominion, where such powers still subsist, 
have not been exercised for many years, and it is desirable that the position with 
regard to disallowance should now be made clear. 

20. Whatever the historical origin of the power of disallowance may have been, 
it has now found a statutory expression in most of the Dominion Constitutions 
and accordingly the power of disallowance in reference to Dominion legislation 
exists and is regulated solely by the statutory provisions of those Constitutions.' 

21. Section 58 of the New Zealand Constitution Act, 1852, and Section 5G of 
the British North America Act, 18G7,* empower the King in Council to disalhiw 
any Act of the Parliament of either Dominion w ithin a period of two years from 
the receipt of the Act from the Governor General. In Section 59 of the Con- 
stitution of the Commonwealth of Australia (1900) and Section G5 of the South 
Africa Act, 1909, the period prescribed is one year aker the assent of the Governor 
General has been given. The Irish Free State Constitution contains no provision 
for disallowance. 

22. A distinction must, of course, be drawn between the existence of these 
provisions and their exercise. In the early stages of responsible government 
cases of disallowance occurred not infrequently merely for the reason that the 
legislation disallowed did not commend itself on its merits to the Government 
of the United Kingdom. This practice did not, however, long .survive, for it was 
realized that under the conditions of self-government the power of disallowance 
should only be exercised where grave Imperial interests were concerneti, and that 
such intervention w*as improper with regard to legislation of purely domestic 
concern. In fact, the power of disnllow^unee has not been exercised in relation 
to Canadian legislation since 1873 or to New' Zealand legislation since 1807; it 
has never been exercised in relation to legislation passed by the Parliaments of 
the Commonw*ealth of Australia or the Union of South Africa. 

HecommendaH ons. 

23. The Conference agree that the present constitutional position is that the 
power of disallow’ance can no longer be exercised in relation to Dominion legis- 
lation. Accordingly, those Dominions wiio possess the power to amend their 
Constitutions in this respect can, by following the prescribed procedure, abolisti 
the legal pow'er of disallowance if they so desire. In the case of those Dominions 
who do not possess this power, it would be in accrirdance with constitutional 
practice that, if so requested by the Dominion concerned, the Government of 
the United Kingdom should ask Parliament U» pass the necessary legislation. 

Special Position in relation to the Colonial Slock Act, llfOO. 

24. The special position in relation to the Colonial Stuck Act, 19(H), may 
conveniently be dealt with in this place. This Act empowers His Majesty’s 
Treasury^ in the United Kingdom to make regulations governing the admission 
of Dominion slocks to the list of trustee securities in the United Kingdom, (^ne 
of the conditions prescribed by the Treasury which at present govern the ad- 
mission of such stocks is a requirement that the Dominion government shall 
place on record a formal expression of its tipinion that any Dominion legislation 
which appears to the Government of the United Kingdom to alter any of the 
provisions affecting the slock to the injury of the stockholder or to involve a 
departure from the original contract in regard to the slock w'ould properly be 
disallowed. We desire to place on record our opinion that, notwithstanding wdial 
has been said in the preceding paragraph, w'hcre a Dominion Government has 
complied with this condition and there is any stock (of either existing or future 
issues of that Government) which is a trustee security in consequence of such 
compliance, the right of disallowance in respect of such legislation must remain 
and can properly be exercised. In this respect alone is there any excefdion to 
the position as declared in the preceding paragraph. 

25. The general question of the terms on which loans raised by one part of 
the British Commonwealth should be given the privilege of admission to the 
Trustee List in another part falls naturally for determination by the Governineni 

• This does not apply to NowfouodlanO, wherw tljc conHtitiition is bamxl on Icttew patent and not on 
Btatote. * No. CLXXlll. 
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of the latter, and it is for the other Governments to decide whether they will 
avail themselves of the privilege on the terms specified. It is right, however to 
point out that the condition regarding disallowance makes it difficult and in one 
cas6 impossible for certain Dominions to take advantage of the provisions of the 
Colonial Stock Act, 1900. 


Present Position, 


(2) Reservation, 


26. Reservation means the withholding of assent by a Governor General or 
Governor to a Bill duly passed by the competent Legislature in order that His 
Majesty’s pleasure may be taken thereon. 

27. Statutory provisions dealing with reservation of Bills passed by Dominion 
Parliaments may be divided into (1) those which confer on the Governor General 
a discretionary power of reservation and (2) those which specifically oblige the 
Governor General to reserve Bills dealing with particular subjects. 

28. The discretionary power of reservation is dealt with in Sections 56 and 59 
of the New Zealand Constitution Act, 1852, Sections 55 and 57 of the British 
North America Act, 1867, Sections 58 and 60 of the Constitution of the Common- 
wealth of Australia (1900), Sections 64 and 66 of the South Africa Act, 1909, 
and Article 41 of the Constitution of the Irish Free State. 


29. Provisions requiring Bills relating to particular subjects to be reserved by 
the Governor General for the signification of His Majesty’s pleasure exist in 
the Australian, New Zealand, and South African Constitutions. By Section 65 
of the New Zealand Constitution Act, 1852, the General Assembly of New 
Zealand is given power to alter the sums allocated by the Schedule to the Act 
for the Governor’s salary, the Judges, the establishment of the general govern- 
ment and native purposes respectively, but any Bill altering the salary of the 
Governor or the sum allocated to native purposes must be reserved. By Section 
74 of the Constitution of the Commonwealth of Australia (1900), it is provided 
that the Commonwealth Parliament may make laws limiting the matters in 
which special leave to appeal from the High Court of Australia to His Majesty 
in Council may be asked, but proposed laws containing any such limitation shall 
be reserved by the Governor General for the signification of His Majesty’s 
pleasure. The South Africa Act, 1909, contains three sections relating to the 
reservation of Bills dealing with particular subjects. Section 106 contains 
provisions similar to those in Section 74 of the Constitution of the Commonwealth 
of Australia. Section 64 provides that all Bills repealing or amending that section 
or any of the provisions of Chapter IV of the Act under the heading “ House of 
Assembly” and all Bills abolishing provincial councils or abridging the powers 
conferred on them under Section shall be reserved. By paragraph 25 of the 


Schedule to the Act, which lays down the terms and conditions on which the 
Governor in Council may undertake the government of native territories if 
transferred to the Union under Section 151, it is provided that all Bills to amend 
or alter the provisions of this Schedule shall be reserved. There is no provision 
requiring reservation in either the Canadian or Irish Free State Constitutions. 

30. Provisions relating to compulsory reservation are also to be found in the 
Colonial Courts of Admiralty Act, 1890, and in the Merchant Shipping Act, 1894. 
These provisions are dealt with in another section of this Report. 

31. The power of reservation had its origin in the instructions given by the 
Crown to the Governor of a Colony as to the exercise by him of the power to 
assent to Bills passed by the colonial legislative body. It has been embodied in 
one form or another in the Constitutions of all the Dominions and may be re- 
garded in their case as a statutory and not a prerogative power. Its exercise has 
involved the intervention of the Government of the United Kingdom at three 
stages— in the instructions to the Governor concerning the classes of Bills to be 
reserved, in the advice tendered to the Crown regarding the giving or withhmding 
assent to Bills actually reserved, and in the forms in use for signifying the Royal 
pleasure upon a reserved Bill. Reservation found a place naturally enough in the 
older colonial system under which the Crown exercised supervision over the 
whole legislation and administration of a Colony through Ministers in the Unite 
Kingdom. In the earlier stages of self-government supervision over legislation 
did not at once disappear, but it was exercised in a constantly narrowing field 
with the development of the principles and practice 

As regards the Dominions, it gradually came to be realized that the attainment 
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of the purposes of reservation must be sought in other ways than through the 
use of powers by the Government of the United Kingdom. The present con- 
stitutional position is set forth in the statement of principles governing the 
relations of the United Kingdom and the Dominions contained in the Report of 
the Imperial Conference of 1926; and we have to apply these principles to the 
power of reserv^ation and its exercise in the conditions now established. 

Recommendalions, 

Discretionary Reservation. 

32. Applying the principles laid down in the Imperial Conference Report of 
1926, it is established first that the power of discretionary reservation if exercised 
at all can only be exercised in accordance with the constitutional practice in the 
Dominion governing the exercise of the powers of the Governor General ; secondly, 
that His Majesty’s Government in the United Kingdom will not advise His 
Majesty the King to give the Governor General any instructions to reserve Bills 
presented to him for assent, and thirdly, as regards the signification of the King's 
pleasure concerning a reserv ed Bill, that it would not be in accordance with con- 
stitutional practice for advice to be tendered to His Majesty by His Majesty's 
Government in the United Kingdom against the views of the Government of 
the Dominion concerned. 

Compulsory Reservation — Principle governing (he signification of the King's 
pteasure. 

33. In cases where there is a special provision requiring the reservation of 
Bills dealing with particular subjects, the position would in general fall within 
the scope of tlie doctrine tliat it is the right of the Government of each Dominion 
to advise the Crown in all matters relating to its own affairs and that conse- 
quently it would not be in accordance with constitutional practice for advice t«» 
be tendered to His Majesty by His Majesty’s Government in the United Kingdom 
in any matter appertaining to the affairs of a Dominion against the views of the 
Government of that Dominion. 

34. The same principle applies to cases where alterations of a Constitution 
are required to be reserved. 

Abolition of the Power of Reservation {Discretionary or Compulsory). 

35. As regards the continued existence of the j»ower of reservation, certain 
Dominions possess the power by amending their Constitutions to abolish the 
di.scretionary power and to repeal any provisions requiring reservation of Bills 
dealing with particular subjects, and it is, therefore, open to those Dominions 
to take the prescribed steps to that end if they so desire. 

36. As regards Dominions tliat need the co-operation of the Parliament of 
the United Kingdom in order to amend the provisions in their Constitutions 
relating to reserv^ation, we desire to place on record our opinion that it would be 
in accordance with constitutional practice that if so requested by the Dominion 
concerned the Government of the United Kingdom should ask Parliament to pass 
the necessary legislation. 

PART IV. TUB KXTRA-TEURITOKIAL OPERATION OF DOMINION LEOUSLATION 

The present position as to the competence of Dominion Parliaments to give their 
legislation extra-territorial operation. 

37. In the case of all Legislatures tcrriL>rial limitations upon the operation 
of legislation are familiar in practice. They arise from the express terms of 
statutes or from rules of construction applied by the Courts as to the presumed 
intention of the Legislature, regard being had to the comity of nations and other 
considerations. But in the case of the legislation of Dominion Parliaments there 
is also an indeflnite range in which the limitations may exist not merely as rules 
of interpretation but as constitutional limitations. So far as these constitutions! 
limitations exist there is a radical difference between the position of Acts of tnc 
Parliament of the United Kingdom in the United Kingdom itself and Acts of 
a Dominion Parliament in the Dominion. 

38. The subject is full of obscurity and there is conflict in legal opinion as 
expressed in the Courts and in the writings of jurists both as to the existence oi 
the limitation itself and as to its extent. There are differences in Dominion 
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Constitutions thomsolvos which ore reflected in legsil opinion in those Dominions 
The doctrine of limitation is the subject of no cerUin test applicable to all cases* 
and constitutional power over the same matter may depend on whether the sub- 
ject is one of a civil remedy or of criminal jurisdiction. The practical incon- 
venience of the doctrine is by no means to be measured by the number of cases 
in which legislation has been held to be invalid or inoperative. It introduces a 
general uncertainty which can be illustrated by (questions raised concerning 
fisheries, taxation, shipping, air navigation, marriage, criminal law, deportation, 
and the enforcement of laws against smuggling and unlawful immigration. The 
state of the law has compelled legislatures to resort to indirect methods of 
reaching conduct which, in virtue of the doctrine, might lie beyond their direct 
power but which they deem it essential to control as part of their self-covern- 
ment. 

39. It would not seem to be possible in the present state of the authorities 
to come to definite conclusions regarding the competence of Dominion Parlia- 
ments to give their legislation extra-territorial operation; and, in any case, 
uncertainty as to the existence and extent of the doctrine renders it desirable 
that legislation should be passed by the Parliament of the United Kingdom 
making it clear that this constitutional limitation does not exist. 

Recommendalions, 

40. We are agreed that the most suitable method of placing the matter beyond 
possibility of doubt would be by means of a declaratory enactment in the terms 
set out below passed, with the consent of all the Dominions, by the Parliament 
of the United Kingdom. 

41. With regard to the extent of the power so to be declared, we are of opinion 
that the recognition of the powers of a Dominion to legislate with extra-territorial 
effect should not be limited cither by reference to any particular class of persons 
(e.g., the citizens of the Dominion) or by any reference to laws “ancillary to 
provision for the peace, order and good government of the Dominion” (which 
is the phrase appearing in the terms of reference to the Conference). 

42. We regard the first limitation as undesirable in principle. With respect 
to the second, we think that the introduction of a reference to legislation ancillary 
to peace, order and good government is unnecessary, would add to the existing 
confusion on the matter, and might diminish the scope of the powers the 
existence of which it is desired to recognize. 

43. After careful consideration of possible alternatives, we recommend that 
the clause should be in the following form: — 

“ It is hereby declared and enacted that the Parliament of a Dominion has full 

power to make laws having extra-territorial operation.'' 

44. In connection with the exercise of extra-territorial legislative powers, we 
consider that provision should be made for the customary extra-territorial im- 
munities with regard to internal discipline enjoyed by the armed forces of one 
Government when present in the territory of another Government with the 
consent of the latter. Such an arrangement would be of mutual advantage and 
common convenience to all parts of the Commonwealth, and we recommend 
that provision should be made by each member of the Commonwealth to give 
effect to such customary extra-territorial immunities within its territory as 
regards other members of the Commonwealth. 


PART V. COLONIAL LAWS VALIDITY ACT 
Present Position. 

45 The circumstances in which the Colonial Laws Validity Act, 1865, came 
to be enacted are so well known that only a brief reference to them is necessary 

an early stage in the history of Colonial development the IheOiT 
had been that there was a common law rule that legislation by a Colonial Legisla- 
ture was void if repugnant to the law of England. This rule was apparently 
based on the assumption that there were 

English law which no Colonial law could violate, but the scope of these pnnciples 

was by no means clearly defined. ^ c«i, 4 k 

47. A series of decisions, however, given by the Supreme Court of South 
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Australia in the middle of the nineteenth century applied the rule so as to 
invalidate several of the Acts of the Legislature of that Colony. It was soon 
realized that, if this interpretation of the law were sound, responsible Govern- 
ment, then recently established by the release of the Australian Colonies from 
externa] political control, would to a great extent be rendered illusory by reason 
of legal limitations on the legislative power which were then for the first time 
seen to be far more extensive than had been supposed. The serious situation 
which thus developed in South Australia led to an examination of the whole 
question by the Law OfTlcers of the Crown in England, whose opinion, while not 
affirming the extensive application of the doctrine of repugnancy upheld by the 
South Australian Court, found the test of repugnancy to be of so vague and 
general a kind as to leave great uncertainty in its application. They accordingly 
advised legislation to define the scope of the doctrine in new and precise terms. 
The Colonial Laws Validity Act, 1865, was enacted as the result of their advice. 

48. The Act expressly conferred upon Colonial Legislatures the power of 
making laws even though repugnant to the English common law, but declared 
that a Colonial law repugnant to the provisions of an Act of the Parliament of 
the United Kingdom extending to the Colony either by express words or by 
necessary intendment should be void to the extent of such repugnancy. The 
Act also removed doubts which had arisen regarding the validity of laws assented 
to by the Governor of a Colony in a manner inconsistent with the terms of his 
Instructions. 

49. The Act, at the time when it was passed, without doubt extended the 
then existing powers of Colonial legislatures. This has ahvays been recognized, 
but it is no less true that definite restrictions of a far-reaching character upon 
the effective exercise of those powers were maintained and given statutor>' effect. 
In important fields of legislation actually covered by statutes extending to the 
Dominions the restrictions upon legislative power have caused and continue to 
cause practical inconvenience by preventing the enactment of legislation adai>tt*d 
to their special needs. The rekrictions in the past served a useful purpose in 
securing uniformity of law and co-operation on various matters of importance: 
but it follow's from the Re|:>ort of the Imperial Conference of 1920 that this method 
of securing uniformity, based as it was upon the supremacy of the Parliament of 
the United Kingdom* is no longer constitutionally appropHate in the case of the 
Dominions, and the next step is to bring the legal position into accord with the 
constitutional. Moreover, the interpretation of the Act has given rise to dilli- 
culties in practice, especially in Australia, because it is not alw'ays possible to be 
certain whether a particular Act does or does not extend by necessary intend- 
ment to a Dominion, and, if it does, whether all or any of the provisions of a 
particular Dominion law are or are not repugnant to it. 

General lUcommendalions. 

50. \Ve have therefore proceeded on the basis that effect can only be given to 
the principles laid down in the Report of 1926 by repealing the Colonial Laws 
Validity Act, 1865, in its applicathm to law.s made by the Parliament of a 
Dominion, and the discussions at the Conference were mainly concerned with the 
manner in wdneh this should be done. Our recommendation is that legislation 
be enacted declaring in terms that the Act should no longer apply to the laws 
passed by any Dominion. 

51. We think it necessary, how'cver, that there should alsr> be a substantive 
enactment declaring the powers of the Parliament of a Dominion, lest a sim|>le 
repeal of the Colonial Laws N'alidily AcUmight be held to have restored the old 
common law doctrine. 

52. It may be stated in this connection that, having regard to the nature of 
the relations between the several members of the British Commonwealth and the 
constitutional po.sition of the Governor General of a Dominion, it has not been 
considered necessary to make any express provision for the possibility, con- 
templated in Section 4 of the Colonfal Laws Validity Act, of colonial laws assented 
to by the Governor being held void because of any instructions with reference 
to such laws or the subjects thereof contained in the Letters Patent or Instru- 
ment authorizing the Governor to assent to laws for the peace, order, or goon 
government of the Colony. 

.53. We recx>mmend that effect be given to the proposals in the foregoing para- 
graphs, by means of clauses in the following form: — 
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PX »*“" ««<«« to opply to any law 

made by the Parliament of a Dominion. ^ 


{2) No law and no provision of any law hereafter made by the Parliament of 
a Dominion shall be void or inoperalive on the ground that il is repugnant to the 
law of England or to the provisions of any existing or future Act of Parliament 
or to any order, rule or regulation made thereunder, and the powers of the Parlia- 
ment of a Dominion shall include the power to repeal or amend any such 
Act, order, rule or regulation in so far as the same is part of the law of the 
Dominion. 


54. With regard lastly to the problem which arises from the existence of a 
legal power in the Parliament of the United Kingdom to legislate for the Domi- 
nions, we consider that the appropriate method of reconciling the existence of 
this power with the established constitutional position is to place on record 
a statement embodying the conventional usage. We therefore recommend that 
a statement in the following terms should be placed on record in the proceedings 
of the next Imperial Conference — 

** It would be in accord with the established constitutional position of all members 
of the Commonwealth in relation to one another that no law hereafter made by the 
Parliament of the United Kingdom shall extend to any Dominion otherwise than 
at the request and with the consent of that Dominion." 

We further recommend that this constitutional convention itself should appear 
as a formal recital or preamble in the proposed Act of the Parliament of the 
United Kingdom. 

55. Practical considerations alTecting both the drafting of Bills and the inter- 
pretation of Statutes make it desirable that this principle should also be ex- 
pressed in the enacting part of the Act, and we accordingly recommend that 
the proposed Act should contain a declaration and enactment in the following 
terms: — 


"Be it therefore declared and enacted that no Act of Parliament hereafter 
made shall extend or be deemed to extend to a Dominion unless it is expressly 
declared therein that that Dominion has requested and consented to the enactment 
thereof." 

56. The association of constitutional conventions with law has long been 
familiar in the history of the British Commonwealth ; it has been characteristic 
of political development both in the domestic government of these communities 
and in their relations with each other; it has permeated both executive and 
legislative power. It has provided a means of harmonizing relations where a 
purely legal solution of practical problems was impossible, would have impaired 
free development, or would have failed to catch the spirit which gives life to 
institutions. Such conventions take their place among the constitutional princi- 
ples and doctrines which are in practice regarded as binding and sacred whatever 
the powers of Parliaments may in theory be. 

57. If the above recommendations are adopted, the acquisition by the Parlia- 
ments of the Dominions of full legislative powers will follow as a necessary con- 


sequence. We then proceeded to consider whether in these circumstances special 
provision ought to be made with regard to certain subjects. These seemed to us 
to fall into two categories, namely, those in which uniform or reciprocal action 
may be necessary or desirable for the purpose of facilitating free co-operation 
among the members of the British Commonwealth in matters of common concern, 
and those in which peculiar and in some cases temporary conditions in some of 
the Dominions call for special treatment. 

58. By the removal of all such restrictions upon the legislative powers of the 
Parliaments of the Dominions and the consequent effective recognition of the 
equality of these Parliaments with the Parliament of the United Kingdom, the 
law will be brought into harmony with the root principle of equality governing 
the free association of the members of the British Commonwealth of Nations. 

59 As however, these freely associated members ore united by a common 
allegiance to the Crown, it is clear that the laws relating to the succession to the 
Throne and the Royal Style and Titles are matters of equal concern to all. 

60 We think that appropriate recognition would be given to this position by 
means of a convention similar to that which has in recent years conteoUed the 
theoretically unfettered powers of the Parliament of the United Kin^om to 
legislate upon these matters. Such a constitutional convention would be m 
a^rd with and would not derogate from and is not intended m any way to 
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derogate from the principles stated by the Imperial Conference of 1926 as under- 
lying the position and mutual relations of the members of the British Common- 
wealth of Nations. Wo therefore recommend that this convention should bo 
formally put on record in the following terms: — 

** Inasmuch as the Crown is the symbol of the free association of the members 
of the British Commonwealth of Nations, and as they are united by a common 
allegiance to the Crown, it would be in accord with the established constitutional 
position of all the members of the Commonwealth in retation to one another that 
ahy alteration in the law touching the SucceMion to the Throne or the Boyal Style 
and Titles shall hereafter require the assent as well of the Parliaments of all \hc 
Dominions as of the Parliament of the United Kingdom," 

61. We recommend that the statement of principles set out in the three pre- 
ceding paragraphs be ])laced on record in the proceedings of the next Imf>erial 
Conference, and that the constitutional convention itself in the form which we 
have suggested should appear as a formal recital or preamble in the proposed 
Act to be passed by the Parliament of the United Kingdom. 

62. The second subject which we considered concerns the effect of the ac- 
quisition of full legislative pow'ers by the Parliaments of the Dominions possessing 
federal Constitutions. 

63. Canada alone among the Dominions has at present no power to amend its 
Constitution Act without legislation by the Parliament of the United Kingdom. 
The fact that no specific provision was made for effecting desired amendments 
wholly by Canadian agencies is easily understood, apart from the special con- 
ditions existing in Canada at that time, when it is recalled that tlie British Nortti 
America Act, 1867, was the first Dominion federation measure and was passed 
over sixty years ago, at an early stage of development. It w'as ptnnled <»ut tliat 
the question of alternative methods of amendment w^as a matter for future con- 
sideration by the appropriate Canadian authorities and that it w'as desirable 
therefore to make it clear that the proposed Act of the Parliament of the United 
Kingdom w^juld effect no change in this respect. It was also pointed out that 
for a similar reason an cxpn*$s de<danition was desirable that nothing in the Act 
should authorize the Parliament of Canada to make law's on any matter at present 
within the authority of the Provinces, not being a matter within the authority 
of the Dominion. 

64. The Commonwealth of Australia was established under, and its Con- 
stitution is contained in an Act of Parliament of the United Kingdom, the 
Commonwealth of Australia Constitution Act, 1900. The authority of the 
Constitution, wdth its distribution of powers between the Commonwealth and 
States, originated in the first instance from the supremacy of Inqierial legisla- 
tion; and it was pointed out that the continued authority of the Constitution is 
essential to the maintenance of the federal system. Tlie (lonstitution of the 
Common w'ealth, though paramount law for the Parliament of the Commonwealth, 
is subject to alteration by the joint action of Parliament and the Electorate. To 
that extent the Commonwealth need not have recourse to any authority external 
to itself for alterations of its instrument of government. But “ the Constitution,” 
though the main part, is not the whole c»f the Commonwealth of Australia Con- 
stitution Act ; and the eight .sections of that which precede the section containing 
“ the Constitution” can be altered only by an Act of the Parliament of the United 
Kingdom. It will be for the proper authorities in Australia in due course to con- 
sider whether they desire this position to remain and, if not, how they propose to 
provide for the matter. 

65. The Constitution of New Zealand is tcj a very considerable extent alterable 
by the Parliament of New Zealand ; but the powers of alteration conferred by the 
Constitution are subject to certain qualifications, and it is apparently a matter of 
doubt whether these qualifications have been removed by Section 5 of the Colonial 
Laws Validity Act. It appe.ars to us that any recommendations in relation to the 
Constitution of the Dominion of Canada and the Commonwealth of Australia 
should also be applied to New Zealand ; and it will then be for the appropriate 
authorities in New Zealand to consider whether, and, if so, in what form, the full 
power of alteration should be given. 

66. We are accordingly of opinion that the inclusion is required in the proposed 
Act of the Parliament of the United Kingdom of express provisions dealing with 
the matters discussed in the three preceding paragraphs, and we have prepared 
the following clauses: — 
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(1) Nothing in this Act shall be deemed to confer any power to repeal or alter 
the Constitution Acts of the Dominion of Canodo, the Commonwealth of Australia, 
and the Dominion of New Zealand ^ otherwise than in accordance with the law and 
constitutional usage and praclice heretofore existing. 

(2) Nothing in this Act shall be deemed to authorize the Parliaments of the 
Dominion of Canada and the Commonwealth of Australia to make laws on any 
matter at present within the authority of the Provinces of Canada or the Stales of 
Australia, as the case may be, not being a mailer within the authority of the 
Parliaments or Governments of the Dominion of Canada and of the Common- 
wealth of Australia respectively, 

67. Similar considerations do not arise in connection with the Constitutions of 
the Union of South Africa and the Irish Free State. The Constitutions of botli 
countries are framed on the unitary principle. Both include complete legal 
powers of constitutional amendment. In the case of the Union of South Africa 
the exercise of these powers is conditioned only by the provisions of section 152 
of the South Africa Act, 1909. In the case of the Irish Free State they are exer- 
cised in accordance with the obligations undertaken by the Articles of Agreement 
for a Treaty signed at London on the 6th day of December, 1921. 

68. The Report of 1926 dealt only with the constitutional position of the 
Governments and Parliaments of the Dominions. In recommending the setting 
up of the present Conference it did not make any specific mention of the special 
problems presented by federal Constitutions, and accordingly the present 
Conference has not been called on to consider any matters relating to the 
legislative powers of the Provincial Legislatures in Canada or the State Legis- 
latures in Australia. The federal character of the Constitutions of Canada and 
Australia, however, gives rise to questions which we have not found it possible 
to leave out of account, inasmuch as they concern self-government in those 
Dominions. 

69. The Constitution of Australia presents a special problem in respect to 
extra-territorial legislative power. The most urgently required field of extra- 
territorial power is criminal law, which, in general, is within the State power in 
Australia. In Australia the Parliaments of the States are not subject to any 
specifle territorial restrictions ; they differ from the Commonwealth Parliament 
only in this, that their laws have not the extended operation specifically given to 
the laws of the Commonwealth Parliament by Section 5 of the Commonwealth 
of Australia Constitution Act, and that the Commonwealth Parliament has power 
over certain specific matters which look beyond the territory of the Common- 
wealth. The question whether the power of enacting extra-territorial laws over 
matters within its sphere, to be enjoyed by the Commonwealth Parliament in 
common with the Parliaments of other Dominions, should be granted also to 
State Parliaments is a matter primarily for consideration by the proper authori- 
ties in Australia. 

70. The Australian Constitution also presents special problems in relation to 
disallowance and reservation. In Australia there is direct contact between the 
States and His Majesty’s Government in the United Kingdom in respect of 
disallowance and reservation of State legislation. This position will not be 
affected by the report of the present Conference. 

71. The question of the effect of repugnance of Provincial or State legislation 

to Acts of the Parliament of the United Kingdom presents the same problems in 
Canada and in Australia. The recommendations which we have made with regard 
to the Colonial Laws Validity Act do not deal with the problems of Provincial 
or State legislation. In the absence of special provision, Provincial and State 
legislation will continue to be subject to the Colonial Laws Validity Act and to 
the legislative supremacy of the Parliament of the United Kingdom, and it will 
be a matter for the proper authorities in Canada and in Australia to consider 
whether and to what extent it is desired that the principles to be embodied in 
the new Act of the Parliament of the United Kingdom should be applied to 
Provincial and State legislation in the future. , . ^ , 41 « 

72. We pass now to the subject of nationality, which is clearly a matter of 

equal interest to all parts of the Commonwealth. .4 • ^ 

73. Nationality is a term with varying connotations. In one sense it is used 
to indicate a common consciousness based upon race, language, traditions, or 
other analogous ties and interest and is not necessarily limited to the geographic 
bounds of any particular State. Nationality in this sense has long existed in the 

3 A2 
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older parent communities of the Commonwealth. In another and more technical 
sense it implies a deflnite connection with a deflnite State and Government. The 
use of the term in the latter sense has in the case of the British Commonwealth 
been attended by some ambiguity, due in part to its use for the purpose of de- 
noting also the concept of allegiance to the Sovereign. With the constitutional 
development of the communities now forming the British Commonwealth of 
Nations the terms “national,” “nationhood,” and “nationality,” in connection 
with each member, have come into common use. 

74. The status of the Dominions in international relations, the fact that the 
King, on the advice of his several Governments, assumes obligations and acquires 
rights by treaty on behalf of individual members of the Commonwealth, and the 
position of the members of the Commonwealth in the League of Nations, and in 
relation to the Permanent Court of International Justice, do not merely involve 
the recognition of these communities as distinct juristic entities, but also compel 
recognition of a particular status of membership of those communities for legal 
and political purposes. These exigencies have already become apparent; and 
two of the Dominions have pas.sed Acts defining their “nationals” both for 
national and for international purposes.^ 

75. The members of the Commonwealth arc united by a common allegiance to 
the Crown. This allegiance is the basis of the common status possessed by all 
subjects of II is Majesty. 

76. A common status directly recognized throughout the British Common- 
wealth in recent years has been given a statutory basis ttirough the operation of 
the British Nationality and Status of Aliens Act. 1014. 

77. Under the new position, if any change is made in tlie requirements estab- 
lished by the existing legislation, recifirocal action will be necessary to attain 
this same recognition the importance of which is manifest in \ iew j»f the desira- 
bility of facilitating freedom of intercourse and the mutual granting of privileges 
among the different parts of the Cornmonwealtti. 

78. It is of course plain that no member of the Commonwealth either could or 
would contemplate seeking to confer on any person a status to t>e ofn;rative 
throughout the Commonwealtli save in pursuance of legislation based u|ion 
common agreement, and it is fully recognized that this common status is in no 
way inconsistent with the recognition within and without the tUunmonwealth 
of the distinct nationality possessed by the nationals of ttie individual states of 
the British Commonwealth. 

79. But the practical working out and application of the above principles will 
not be an easy task nor is it one which we can attempt to enter upon in ttiis 
report. We recomrnen<l, liowc\ er, that steps should be taken as soon as possible 
by consultation among the various Governnicnts to arrive at a settlement of tlie 
problems involved on the basis of these principles. 

80. There are a number of subjects in which uniformity has hitherto been 
secure*! through the medium of Acts of the Parliament of the I’niled Kingdom 
of general application. Where uniformity is desirable on the ground of common 
concern or practical convenience w'e think that this end should in the future 
be sought by means of concurrent or reciprocal action based upon agreement. 
W'e recominerid that uniformity of the law of prize and co-ordination of prize 
jurisdiction should agreeably with the above principle be maintained. With 
regard to such subjects as fugitive offenders, foreign enlistment and extradition 
in certain of its aspects, we recommend that before any alteration is made in 
the existing law there should be jirior consultation ami, so far as possible, agree- 
ment. 

81. Our attention has been drawn to the definition of the word “P.olony” in 
Section 18 of the Interpretation Act, 1889, and we suggest that the opportunity 
should be taken of the proposed Act to be passed by the Parliament of the United 
Kingdom to amend this definition. W'e have accordingly j)reparcd the following 
clause; — 

In this Act and in every Act passed after the commencement of this Act Ine 
expression “Dominion” means the Dominion of Canada, Ihe Commonwealth of 
Australia^ the Dominion of New Zealand, the Union of South Africa, and trie 
Irish Free State or any of them, and the expression Colony'' shall, nolwm- 
standing anything in the Interpretation Act, 1889, not include a Dominion or any 
Province or Stale forming pari of a Dominion, 

> Of. No. 00. 
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(а) The Parliament of the Dominion, under the authority contained in Section 
735 of the Merchant Shipping Act, 1894 (which is a re-enactment of Section 547 
of the 1854 Act), may repeal any provisions of the 1894 Act or its amendments 
(other than those of the third part thereof which relates to emigrant ships) re- 
lating to ships registered therein. The Dominion Parliament is then in a position 
to substitute its own laws. . 

(б) The Act providing for the repeal must be confirmed by His Majesty in 
Council, and does not take efTect until the approval has been proclaimed in the 
Dominion. 

(c) As registration under Part 1 of the 1894 Act may be held to be a condition 
which must be in existence before Section 735 can operate, it has apparently been 
assumed that there is no power under Section 735 to repeal certain of the pro- 
visions of Part 1 which provide the machinery for registration. Neither Canada 
nor Australia has included in its shipping legislation any provisions for registra- 
tion, except that the Canadian Act provides for recording a mortgage on a shi]> 
about to be built, or being built. 

(d) Under Section 265 of the 1894 Act, if there is any conflict of laws on tlie 
subject of the second part of the Act (which relates to masters and seamen), the 
case is apparently to be governed by the provisions of the 1894 Act, and not by 
the laws of the Dominion. 

{€) The authority of the Parliament of a Dominion to enact legislation having 
extra-territorial operation in respect of shipping, except where specifically 
authorized under legislation of the Parliament of the United Kingdom, has luMm 
questioned. An example of such authorization is found in Seeti(»n 264 of the 1«94 
Act, which relates to masters and seamen, and authorizes the operation of extra- 
territorial legislation by a Dominion, but only when such legislation applies or 
adapts provisions which are similar to those of Ihe 1 894 Acts. A not her example of 
such authorization is found in the Coinnionwealth of Australia Constitution Act, 
1900, which provides that: “The laws of the Commonwealth shall l)e in force on 
all British ships, the Queen's ships of war excepted, wdiose first port of clearance 
and whose port of destination arc in ttic Coniinunwealth." This provision has 
been held not to confer any new subject matter of power but merely to define the* 
extent of operation of laws enacted within a subject matter granted. In effect, it 
establishes that on the .ships comprised within its terms Australian law^ operates 
outside the three-mile limit as well as wittiin that limit, but it is far from being a 
provision extending to all Australian shipping. The High Court of .\ustraliu has 
held that it applies only to cases where the beginning and the end of the voyage 
are both in the Commoiiweallh. While, therefore, the extra-territorial operation 
of Commonw'ealth laws is not ousted merely because the ship's itinerary incluchs 
some foreign port, provided that there is u single round voyage beginning and 
ending in the Commonwealth, it does not include cases w hert* tlie shi[> is making 
separate foreign voyages out and home, and her home port is in Australia. 

if) The Parliament of the Dominion has not authority to enact legislation 
repugnant to the legislation of the Parliament of the United Kingdom in relation 
to ships coming into the harbours or territorial winters of the Dominion, if such 
ships are registered in other parts of the British Commonwealth of Nations, or 
are foreign ships. 

{g) The Parliament of the Dominion has not authority to enact legislation 
repugnant to the provi.sions of the third part c»f the 1894 .Act in relation to cnii< 
grant ships registered in the Dominion. 

(h) The Parliament of the Dominion, under Section 730 of the 1894 Act (which 
is a re-enactment of Section 4 of the Merchant Shipping (Colonial) Act, 1869), 
may enact legislation to regulate the coasting trade of such Dominion. This 
legislation, however, must contain a suspending clause providing that the Act 
shall not come into operation until His Majesty’s pleasure thereon has been 
publicly signified in the Dominion ; the legislation must treat all British ships 
(including ships of any other British possession) in exactly the same manner as 
ships of such Dominion; and, where by treaty made before 1869 “Her Majesty 
has agreed to grant to any ships of any foreign State any rights or privileges in 
respect of the coasting trade of any British possession, those rights and privileges 
shall be enjoyed by those ships for so long as her Majesty has already agreed or 
may hereafter agree to grant the same, anything in the Act or Ordinance to the 
contrary notwithstanding.” . 

88. Further, the legal situation appears to be confused because of the fact that, 
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as already explained, legislation of the Parliament of the United Kingdom in 

^ ‘'® ”?‘*® applicable to the Dominions from 1854 
until 1911, but after that date such legislation was expressed not to extend to the 
Dominions ; the restrictions, however, imposed by the Merchant Shipping Acts, 
1894 to 1906, were not removed; and in view of the provisions of the Colonial 
Laws Validity Act, 1865, legislation passed by a Dominion Parliament on the 
subject of merchant shipping might be held to be void and inoperative on the 
ground of repugnancy. 

89. What, therefore, the Parliament of such a Dominion as Canada or Australia 
is required to do since the year 1911 is, by means of its own legislation, to en- 
deavour to work into the existing shipping legislation of the Parliament of the 
United Kingdom, applicable to such a Dominion, certain modifications and addi- 
tions embodied in international conventions to which the Dominion may be a 
party, or which may otherwise be desired. This it must do, avoiding repugnancy 
to any legislation of the Parliament of the United Kingdom, and avoiding also 
the field of legislation into which the Parliament of a Dominion cannot enter by 
reason of restrictive provisions in the Merchant Shipping Act, 1894, and in such 
Acts as the Colonial Courts of Admiralty Act, 1890. This in some cases may be 
impossible. For intance, the Brussels International Maritime Conference of 1926 
agreed upon certain rules of law relating to maritime mortgages and liens, and 
other rules relating to the limitations of the liability of owners of seagoing vessels. 
If a Dominion Parliament desired to confer upon its courts jurisdiction and autho- 
rity to enforce these rules of law, it might find it impossible to enact legislation 
fully implementing the conference agreement in respect of foreign ships or ships 
registered outside the Dominion, as these fields of jurisdiction appear to be par- 
tially, if not wholly, reserved for the Parliament of the United Kingdom. In 
respect of mortgages and liens there may even be difficulty for the same reason 
in regard to ships registered in the Dominion itself. 

90. In the Heport of the Imperial Conference of 1926, it was pointed out that 
existing legislative forms are admittedly not wholly in accord with the con- 
stitutional status of the United Kingdom and the Dominions as described in the 
Report. It was also pointed out that this was inevitable, since most of these 
forms date back to a time well antecedent to the present stage of constitutional 
development. This is obviously the case in connection with merchant shipping 
legislation, and the need for immediate remedy is quite apparent. 


7' he New Posit ion. 


91. Our general conclusions on the Operation of Dominion Legislation, in- 
cluding the recommendations regarding extra-territorial effect of Dominion 
laws, the Colonial Laws Validity Act, 1865, reservation and disallowance, are 
applicable to the constitutional position of legislation affecting merchant shipping. 

92. When these conclusions are given effect to, and the restrictions imposed 
on Dominion Parliaments by Sections 735 and 736 of the Merchant Shipping 
Act, 1894, are removed by the Parliament of the United Kingdom, which we 
recommend should be done, there will no longer be any doubt as to the full and 
complete power of any Dominion Parliament to enact legislation in respect of 
merchant shipping, nor will Dominion laws be liable to be held inoperative on 
the ground of repugnancy to laws passed by the Parliament of the United King- 


93. The new position will be that each Dominion will, amongst its other powers, 
have full and complete legislative authority over all ships while within its terri- 
torial waters or engaged in its coasting trade; and also over its own registered 
ships both intra-territorially and extra-territorially. Such extra-territorial 
legislation will, of course, operate subject to local laws while the ship is within 

another jurisdiction. ... 

94 The ground is thus cleared for co-operation amongst the members of the 
British Commonwealth of Nations on an equal basis in those matters in which 
practical considerations call for concerted action. This concerted action may take 
the form of agreements, for a term of years, as to the uniformity of laws through- 
out the British Commonwealth of Nations; as to the reciprocal aid m the 
ment of laws in jurisdictions within the British Commonwealth outside the 
So?} of the Parliament; and as to any limitations to be observed 

in the exercise of legislative powers. 
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Recommendations, 

95. As shipping is a world-wide interest, in which uniformity is from the 
nature of the case desirable, there is a strong presumption in favour of concerted 
action between the members of the British Commonwealth in shipping matters, 
but this concerted action must from its nature result from voluntaiy agreements 
by the members of the Commonwealth ; it should be confined to matters in which 
concerted action is necessary or desirable in the common interest ; it should be 
sufUciently elastic to permit of alterations being made from time to time as ex- 
perience is gained; and it must not prevent local matters being dealt with in 
accordance with local conditions. The kind of agreement which wc have in mind 
in making our recommendations is one extending over a fixed period of years and 
providing for revision from time to time. 

96. It would be dilTicult, and is not necessary, at the present stage to frame 
a complete list of the .shipping questions on which uniformity is desirable, but 
certain matters stand out clearly and we submit the following recommendations 
with regard to them. 

97. Common Status. — (a) There should be agreed uniform minimum qualiiica - 
tions for ownership to govern the admission of ships to registry in all parts of the 
British Commonwealth of Nations. The provisions of Section 1 of the Merchant 
Shipping Act, 1894, would appear to form a suitable basis for that purpose. 

(b) Ships complying with these agreed qualifications for ownership and register- 
ed in any part of* the British Commonwealth of Nations will possess a common 
status for all purposes and will be entitled to the same recognition as is now 
accorded to British ships. 

98. Standards of Safety. — (a) It is desirable in the interests of all parts of the 
Commonwealth that uniform standards should be observed in all matters relating 
to the safety of the ship and those on board, so that the substantial uniformity 
which at present prevails in these matters on all ships of the British Coinnum- 
wealth of Nations should be maintained and their reputation preserved. 

(6) With regard to the means for securing this uniformity, it is to be observed 
that the tendency is for matters relating to the safely of the ship and those on 
board to be regulated by international agreements such ns the International 
Convention for the Safety of Life at Sea, 1929, which deals with the construction 
of passenger ships, life-.saving appliances on passenger ships, rndiotelegraphy, 
and certain matters relating to the safety of navigation including proposed 
amendments to the International Regulations for Preventing Collisions at Sea. 
Where there is such international regulation the obser\'ance of uniform standards 
is secured by the general adoption of the appropriate coin entions. 

(c) In those matters in w'hich standards of safety ha\ e not yet been settled by 
international agreements, there is at present, in fact, substantial uniformity 
throughout the Commonw'ealth. Under the new position each part of the Coni- 
monw'ealth w'ill be free to adopt it.s own standards for its own shijis and for all 
ships within its jurisdiction, but for practical reasons it is desirable that each 
part should inform the others of any modifications of substance which it may 
make or propose to make in those standards, together with the reasons for the 
modification, in order that uniformity of standards may, .so far as possible, be 
maintained. 

99. Extra-territorial Operation of Leyislation. — (a) Each part of the British 
Commonwealth, in the exerci.se of the power to legislate with extra-territorial 
effect with regard to ships, .should accept the principle that legi.slation with extra- 
territorial effect passed in one part of the Commonwealth should not be made to 
apply to ships registered in another part without the consent of that latter f»arl. 

(6) This recommendation i.s not intended to limit the power of any part of the 
British Commonwealth over its coasting trade. 

100. Uniform Treatment. — (a) At present nil Rriti.s)i ocean-going ships are 
treated alike in all ports of the British Commonwealth and, as stated in the 
Resolutions of the Imperial Economic Conference of 1923, it is the established 
practice to make no discrimination between ocean-going ships of all countries 
using ports in the Commonwealth. In view of the importance that is attached to 
uniformity of treatment, it is recommended that the different parts of the Com- 
monwealth should continue not to differentiate between their own occan-gomg 
ships and similar ships belonging to other parts of the Commonwealth, Such 
uniformity of treatment is regarded as an asset of very considerable importance, 
especially for the purpose of negotiations with foreign Governments who may seek 
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to discriminate in favour of their own ships and against British Commonwealth 
ships. 

{b) Under the new position^ each part of the Commonwealth will have full 
power to deal with its own coasting trade. We recommend that the Governments 
of the several parts of the Commonwealth might agree, for a limited number of 
years, to continue the present position, under which ships of any part of the 
Commonwealth are free to engage in the coasting trade of any other part. 

(c) These recommendations are not intended to affect the right of any part 
of the Commonwealth to impose conditions of a general character on all ships 
engaged in its coasting trade, or to impose customs tariff duties on ships built 
in other parts of the Commonwealth or outside it, or to give such financial 
assistance as it thinks fit to its own ships. 

(d) These recommendations are also not intended to include any reference to 
questions affecting fisheries or the fishing industry, which were not considered 
to be within the scope of the Conference. 

(c) It is recommended that no part of the British Commonwealth should give 
more favourable treatment to foreign ships than to ships of other parts of the 
Commonwealth. 

(/*) The precise manner of giving eltect to these recommendations, if they are 
approved, will, we assume, be determined by the Governments of the British 
Commonwealth. So far as we are concerned, we suggest that an agreement might 
be made between the several parts of the Commonwealth for a limited term of 
years, containing a provision that the principles would not be departed from 
after the expiration of the agreed term without previous notification to the other 
members of the Commonwealth and consideration of their views. 

101. Infernal Discipline and Agreements with the Crew. — Each part of the 
British Commonwealth in the exercise of its right to legislate for all ships within 
its territorial jurisdiction should, for practical reasons, accept the principle 
that, in matters relating to the internal discipline of the ship and in matters 
governed by the agreement with the crew, the law of the country of registration 
should follow the ship, but this principle should be subject to the following excep- 
tions: — 


(а) If a ship registered in one part of the British Commonwealth is engaged 
wholly or mainly in the coasting trade of another part, the law of that latter 
part should govern matters relating to the internal discipline of the ship and 
matters relating to the agreement with the crew. 

(б) In the case of a ship registered in one part of the Commonwealth, if an 
agreement with the crew is opened in another part of the Commonwealth, the 
law of that latter part as regards the agreement with the crew should apply. 

102. Certificates of Competency and Service. — Subject to any special arrange- 
ment as to the coasting trade, certificates granted by one part of the Common- 
wealth should be recognized as valid throughout the Commonwealth for all ships 
registered in that part. It is recommended that there should be such uniform 
qualifications throughout the Commonwealth for certificates of competency as 
w'ill facilitate a mutual recognition of such certificates for all purposes. 

103. Courts of Inquiry. — (a) Investigations with regard to casualties to ships 
registered in any part of the Commonwealth will be held by that part of the 
Commonwealth in which the ship is registered, no matter where the casualty 
takes place, if that part so desires. Each part of the Commonwealth will, if it so 
desires, hold investigations into casualties to any ships no matter where registered 
if the casualty occurs on or near the coa.sts of that part or while the ship is en- 
gaged in the coasting trade of that part. With regard, however, to casualties to 
ships registered in one part of the Commonwealth which take place elsewhere 
than on or near the coasts of another part of the Commonwealth or while the 
ship is engaged otherwise than in the coasting trade of that other part, it is 
recommended that an agreement be made based upon the general principle 
(from which agreed exceptions may be necessary) that no inquiry should be 
held by any part other than the part in which the ship is registered except 
with the consent or at the request of that part. It is also recommended that an 
agreement be made that the principles governing the constitution and procedure 
of Courts of Formal Investigation should be uniform throughout the Common- 
wealth and should provide such safeguards as are at present furnUhed by Part 
VI of the Merchant Shipping Act, 1894. It is also reco^end^ that a nght of 
appeal from a Court of Formal Investigation should exist and that such appeal 
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should lie in the appropriate Court in that part of the Commonwealth in which 
the investigation takes place. 

(6) Every Court of Formal Investigation constituted under the authority of 
one part of the Commonwealth should have power to cancel or suspend a certifl- 
cate granted by any other part of the Commonwealth. Such cancellation or 
suspension will have effect only within the jurisdiction of that part of the Com- 
monwealth under whose authority the Court was constituted, but will, if adopted 
by the granting authority, have the effect of a cancellation or suspension by that 
authority. 

(cj With regard to Courts which deal with questions of misconduct and in- 
competency other than would be ordinarily dealt with by Courts of P^ormal 
Investigation, it is recommended that the procedure of these Courts and the 
principles upon which such Courts should be constituted and on which certifi- 
cates should be dealt with should be those recommended above with regard to 
Courts of Formal Investigation. 

104. Naval Courts . — Naval Courts are ad hoc Courts summoned under the 
authority of the Merchant Shipping Act, 1894, by a Naval or Consular Offlcer in 
a foreign port to deal with casualties and other matters relating to a ship, her 
owners, master or crew. The position of these courts does not, having regard to 
their constitution, seem to be one in which any question of reciprocal agreement 
arises. Under the new position each part of the Commonwealth will be able to 
take steps if it so desires either to continue the facilities at present offered by 
these Courts or to discontinue them with regard to its own registered ships and 
substitute other facilities. 

105. Distressed Seamen . — It is recommended that reciprocal arrangements be 
made between all parts of the Commonwealth to provide for and facilitate in 
proper cases the return to each part of the Commonwealth of distressed seamen 
of that part and also, so far as is practicable, to enable the authorities of each 
part to recover the reasonable cost of repatriation from the owner of the vessel 
in which the seamen served. 

106. Mutual Enforcement of Law. — (a) We have examined very carefully the 
question as to how far, if at all, it would be practically possible to make provi- 
sion for the enforcement in one part of the Commonwealth of the law of another 
part with regard to offences occurring on ships registered in that other part of 
the Commonwealth. At first sight it would appear that some such provision 
could be made to work satisfactorily, but upon consideration it seems clear that 
the practical and other diiliculties in the way of such mutual enforcement of 
laws are so great as to make it impossible to recommend any general arrangement 
of this kind. The position which obtains at present is only possible because the 
system of law which is applied is a unitary system and when that system comes 
to an end a solution of the diiliculties which arise will have to be sought in other 
directions. 

(b) Thus with regard to ordinary crimes committed on ships it is thought 
that the remedy will be to provide some workable scheme based upon reciprocal 
agreement and legislation enacted by each part of the Commonwealth, whereby 
the system which operates at present under the Fugitive Offenders Act 1881 may 
be continued. 

(c) Again, with regard to offences against merchant shipping legislation it is 
su^sted that the difficulties will to a great extent disappear if uniformity is 
agreed upon by all parts of the Commonwealth in matters relating to safety of 
the ships and persons on board. If there is such uniformity, the result will, in 
most cases, be that if an offence is committed with regard to a ship when she leaves 
one part of the Commonwealth it will be found on her arrival in another part of 
the Commonwealth that she has therein contravened the local law, with tlie 
result that proceedings in respect of that offence may be taken there. 

(d) With regard to offences against discipline committed on the high seas, it 
will probably be found that the law of that part in which the vessel is registered 
makes provision for disciplinary action by the master of the ship. If, however, 
the offence is such as to necessitate legal proceedings those proceedings will be 
available when the offender returns to that part of the Commonwealth in which 
the ship is registered. 

107. Forfeiture. — (a) Proceedings for forfeiture for contravening the common 
qualifleations for ownership will be taken in the Courts in that part of the Com- 
monwealth in which the ship is registered. Proceedings of this kind, however, 
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may be taken with regard to ships registered in one part of the Commonwealth 
in the Courts of another part if the authorities of the part where the ship is 
registered so request. The forfeiture will be for the benefit of the Exchequer of 
the part in which the ship is registered. 

(6) With regard to an unregistered ship wrongly assuming the character of 
a registered ship, proceedings may be taken in any part of the Commonwealth 
into which the ship is taken. 

108. Carriage of Goods by Sea , — ^This is a subject on which in our opinion 
uniformity of legislation is highly desirable throughout the British Common- 
wealth and in this connection attention is drawn to the Resolution passed by the 
Imperial Conference of 1926 in the following terms: — 

“ The Imperial Conference, having considered the steps taken to bring into 
force the Rules relating to Bills of Lading which were embodied in the Inter- 
national Bills of Lading Convention signed at Brussels in October, 1923, and 
were recommended by the Imperial Economic Conference of 1923 for adoption 
by the Governments and Parliaments of the Empire, notes with satisfaction 
that there is good prospect of the general adoption of these Rules throughout 
the Empire and also welcomes the progress which has been made towards the 
achievement of international uniformity upon the basis of these Rules.” 

109. General Staiemeni. — (a) We have, after describing the present position 
with regard to merchant shipping legislation and outlining the general nature of 
the new position which will take its place, indicated a number of matters con- 
nected with merchant shipping in which, in our view, uniformity of laws through- 
out the British Commonwealth is of great importance in the interests of all, but 
those who may be intrusted with the duty of preparing the terms of agreements 
and the form of legislation to implement those agreements may find it desirable 
to include other matters besides those which have been specifically mentioned. 

{b) For instance, we recommend that there should be uniformity with regard 
to the qualifications for ownership, but we consider that uniformity is also 
desirable in such matters as transfer, mortgage, measurement of ships and ton- 
nage which are ancillary to the question of qualifications for ownership. It is 
quite probable that uniformity in such matters will be found to be practicable. 
The co-ordination of the various registers is also a matter which might well be 
considered with a view to an arrangement being made. 


(2) Colonial Courts of Admiralty Acl^ 1890. 

110. At the present time, Admiralty Courts in all the Dominions, except in the 
Irish Free State, are constituted under the provisions of the Colonial Courts of 
Admiralty Act, 1890, passed by the Parliament of the United Kingdom. In the 
Irish Free State, Admiralty laws are administered under the provisions of the 
Courts of Admiralty (Ireland) Act, 1867, and accordingly different considerations 
apply there. 

.111. Prior to the enactment of the Colonial Courts of Admiralty Act, 1890, 
Admiralty law was administered in the Dominions or in the territories now 
forming the Dominions, other than Ireland, in Vice-Admiralty Courts which 
were established in the early days under the authority of the Admiralty, and in 
later years under the authority of enactments passed by the Parliament of the 
litvvied Kvn^dom. The Colonial Courts of AdmiraltY Act, 1890, which rei^caled 
aW previous euactmeuts vu r^aWotv VLssurXa, -proNxdftd 

ever^ court ol Yaw \u a 'British possesslou, which Is lor the time helu^ decYared 
in pursuance of that Act to be a Court ol Admiralty, or which, il no such declara- 
■ lion is in force in the possession, has therein original unlimited civil juri^cUon, 
£ b“a court of Admiralty aid that the jurisdiction of such Colonial CouH of 
/SimiraltY £id, subject to the provisions of the Act, be the same as the 
A iiirisdiction of the High Court in England, whether existing by virtue 

^v^Utite oSheS ThI Act also provWed that any Colonial law “shall 
not confer any jurisdiction which is not by this Act conferred upon a Colonial 
rniirt of A^raltv " ApparenUy the intenUon was that the provisions of the 
KhoIldSler whote neld of Admiralty jurisdiction to the exclusion of any 
te^Son by a Dominion. Rules for regulating the procedure and pwctice m the 
l^irt were authorized to be made by a Colonial Court of Adn^ty, but such 
rules should not come into operation until approved by His Majesty in CounciL 
w SiaUaw made In pursuance of the Act, which alfecU the jurisdiction 
ft Acto oTproc^ure to Courts, to respect of the jurisdiction conferred 
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by the Act, must, unless previously approved by His Majesty through a Secretary 
of State, either be reserved for the signiflcation of His Majesty's pleasure thereon 
or contain a suspending clause providing that such law shall not come into 
operation until His Majesty's pleasure thereon has been publicly signified in the 
Dominion in which it is passed. 

112. Under a recent decision of the Judicial Committee of the Privy Council, 
it was held that the jurisdiction of an Admiralty Court established under the 
Act does not march with the Admiralty jurisdiction of the High Court in England 
but was fixed by the Admiralty jurisdiction of the High Court as it existed when 
the Act was passed in 1890. 

113; Since the year 1890, important additions have been made to the Ad- 
miralty jurisdiction of the High Court in England and this jurisdiction has not 
been added to the Courts of Admiralty in the Dominions. The jurisdiction is, 
therefore, not uniform at the present time throughout the United Kingdom 
and the Dominions. Doubts have been expressed as to whether a Dominion, in 
which the Act is in force, has legislative authority to increase the jurisdiction 
of Admiralty Courts in such Dominion or whether this must be done by an Act of 
the Parliament of the United Kingdom. 

114. The existing situation of control in the United Kingdom of Admiralty 
Courts in the Dominions is not in accord with the present constitutional status 
of the Dominions, and should be remedied. 

115. Our recommendation is that each Dominion in which the Colonial Courts 
of Admiralty Act, 1890, is in force should have power to repeal that Act. 

116. Our general conclusions on the operation of the Colonial Laws Validity 
Act, 1865, and reservation and disallow'ance are applicable to the Colonial Courts 
of Admiralty Act, 1890. As soon as the legislation necessary to give effect to 
these recommendations is passed, each Dominion will be free to repeal if and when 
desired the Colonial Courts of Admiralty Act, 1890, in so far as that Act relates 
to that Dominion, and may then establish Admiralty Courts under its own laws. 

117. We think it highly desirable to emphasize that so far as is possible there 
should be uniform jurisdiction and procedure in all Admiralty Courts in the 
British Commonwealth of Nations subject, of course, to such variations as may 
be required in matters of purely local or domestic interest. 

1 18. His Majesty's Government in the United Kingdom have recently signed 
the International Conventions with regard to mortgages and liens and limitation 
of liability which were prepared at Brussels, and in this connection we would 
point out that the following Besolution w^as passed by the Imperial Conference 
of 1926:— 

“The Imperial Conference notes with satisfaction that progress which has 
been made towards the unification of maritime law in regard to the limitation 
of shipowners' liability and to maritime mortgages and liens by the preparation 
at Brussels of draft International Conventions on these subjects, and, having 
regard particularly to the advantages to be derived from uniformity, com- 
mends these Conventions to the consideration of the Governments of the various 
parts of the Empire.'' 

119. To enable these Conventions to be ratified considerable changes will be 
necessary in the existing law in the United Kingdom with regard to Admiralty 
matters. We think it desirable that all Dominions should consider the changes 
proposed by the Conventions, and, if the Dominions or any of them adopt thenh 
the opportunity might be taken, having regard to the fact that new legislation 
will be necessary, of endeavouring to come to some agreement that uniformity 
should exist upon all matters of Admiralty jurisdiction and procedure, and for 
this purpose it would seem that the law of the United Kingdom might form a 
useful basis for such an agreement. 

(3) Recommendations as to Legislation to be enacted by the Parliament of the United 
Kingdom with respect to Sections 735 and 736 of the Merchant Shipping Act, 
1894y and the Colonial Courts of Admiralty Act, 1890, 

120. The clauses which we have recommended to be enacted by the Parlia- 
ment of the United Kingdom with relation to the extra-territorial operation of 
Dominion legislation and the Colonial Laws Validity Act, 1865, are intended to 
be applicable to Merchant Shipping legislation and the Colonial Courts of 
Admiralty Act, 1890, as well as to other legislation of the Parliament of the 
United Kingdom. 
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121. The Merchant Shipping Act, 1894, by Section 735, now confers upon the 
Parliament of a Dominion a limited power of repeal. The power of repeal with 
regard to Merchant Shipping Acts under the new position will, however, be 
covered by the wider power of repeal contained in the general clause which we 
have recommended. 

122. Moreover, Sections 735 and 736 of the Merchant Shipping Act, 1894, and 
Sections 4 and 7 of the Colonial Courts of Admiralty Act, 1890, contain provisions 
for reservation which should no longer be applicable to legislation passed by a 
Dominion Parliament. 

123. In order to make the above position clear and to remove any doubts 
which may exist, we recommend that a clause in the following terms should be 
inserted after the above-mentioned general clauses in the Act to be passed by 
the Parliament of the United Kingdom: — 

Without prejudice to the generality of the foregoing provisions of this Act — 

(1) Sections seven hundred and thirty- five and seven hundred and thirty-six 
of the Merchant Shipping Act^ 1894, shall be construed as though reference 
therein lo the Legislature of a British possession did not include reference to 
the Parliament of a Dominion. 

(2) Section four oflhe Colonial Courts of Admiralty Act, 1890 {which requires 
certain laws to he reserved for the signification of His Majesty's pleasure or to 
contain a suspending clause), and so much of Section seven of that Act as 
requires the approval of His Majesty in Council lo any rules of Court for regu- 
lating the practice and procedure of a Colonial Court of Admiralty, shall cease 
to have effect in any Dominion as from the commencement of this Act. 

(4) India. 

124. Subject to certain special provisions of the Merchant Shipping Acts, the 
legislative powers of the Indian Legislature are governed by the Government of 
India Act, and general statements regarding the position of the Dominions in 
matters of merchant shipping and Admiralty Court legislation may therefore 
not be entirely applicable in the case of India. At the same time, as the position 
of India in these matters has always been to all intents and purposes identical 
with tJiat of the Dominions, it is not anticipated that there would be any serious 
ditliculty in api)lying the principles of our recommendations to India, and we 
suggest that the quest, ion of the proper method of so doing should be considered by 
His Majesty’s Government in the United Kingdom and the Government of India. 

PAET VII. SUGGESTED TRIBUNAL FOR THE DETERMINATION OF DISPUTES 

125. We felt that our work would not be complete unless we gave some con- 
sideration to the question of the establishment of a tribunal as a means of 
determining differences and disputes between members of the British Common- 
wealth. We were impressed witli the advantages which might accrue from tlie 
establishment of such a tribunal. It was clearly impossible in the time at our 
disposal to do more than collate vaVious suggestions with regard first to the 
constitution of such a tribunal, and, secondly, to the jurisdiction which it might 
exercise. With regard to the former, the prevailing view was that any such 
tribunal should take the form of an ad hoc body selected from standing panels 
nominated by the several members of the British Commonwealth. With regard 
to the latter, there was general agreement that the jurisdiction should be limited 
to justiciable issues arising between governments. We recommend that the 
whole subject should be further examined by all the governments. 

PART VIII. CONCLUSION 

120. It will, we trust, be apparent from the recommendations of our report 
that we have endeavoured to carry out the principles laid down by the Imperial 
Conference of 1926. The recommendations submitted have been framed with the 
object of carrying into full effect the equality of status established as the root- 
principle governing the relations of the members of the Commonwealth, and 
indicating methods for maintaining and strengthening the practical system of 
free co-operation which is its instrument. 

127. We have sought to the best of our ability to perform our task and we 
commend our proposals to His Majesty’s Governments. 

128. We desire to express our very warm appreciation, and that in no mere 
formal sense, of the assistance which we have received throughout from the 
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Secretaries to the Conference. The nature of our work has involved an unusual 
tax upon their energy, skill, and resourcefulness, and we have all had occasion 
to recognize the value of their co-operation. 

For the delegation of the United king- 
dom of Great Britain and Northern Passfield. 

Ireland. William A. Jowitt. 

For the delegation of the Dominion 
of Canada. E. Lapointe. 

For the delegation of the Common- 
wealth of Australia. W. Harrison Moore. 

For the delegation of the Dominion 
of New Zealand. C. J. Parr. 

For the delegation of the Union of 
South Africa. F. W. Beyers. 

For the delegation of the Irish Free 
State. P. McGilligan. 

For the delegation of the Government 
of India for such parts of the Report 
as relate to India. B. K. Mulligk. 
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THE COVENANT OF THE LEAGUE OF NATIONS ^ 

The High Contracting Parties, 

In order to promote international co-operation and to achieve international 
peace and security 

by the acceptance of obligations not to resort to war, 
by the prescription of open, just and honourable relations between nations, 
by the Arm establishment of the understandings of international law as the 
actual rule of conduct among Governments, 
and by the maintenance of justice and a scrupulous respect for all treaty 
obligations in the dealings of organised peoples with one another, 

Agree to this Covenant of the League of Nations. 

Article 1. 

1. The original Members of the League of Nations shall be those of the Signa- 
tories which are named in the Annex to this Covenant and also such of those 
other States named in the Annex as shall accede without reservation to this 
Covenant. Such accession shall be effected by a Declaration deposited with the 
Secretariat within two months of the coming into force of the Covenant. Notice 
thereof shall be sent to all other Members of the League. 

2. Any fully self-governing State, Dominion or Colony not named in the 
Annex may become a Member of the League if its admission is agreed to by two- 
thirds of the Assembly, provided that it shall give effective guarantees of its 
sincere intention to observe its international obligations, and shall accept such 
regulations as may be prescribed by the League in regard to its military, naval 
and air forces and armaments. 

3. Any Member of the League may, after two years’ notice of its intention so 
to do, withdraw from the League, provided that all its international obligations 
and all its obligations under this Covenant shall have been fulfilled at the time 
of its withdrawal. 

Article 2. 

The action of the League under this Covenant shall be effected through the 
instrumentality of an Assembly and of a Council, with a permanent Secretariat. 


Article 3. 

1 . The Assembly shall consist of Representatives of the Members of the League. 

2. The Assembly shall meet at stated intervals and from time to time as occa- 
sion may require at the Seat of the League or at such other place as may be 
decided upon. 

3. The Assembly may deal at its meetings with any matter within the sphere 
of action of the League or affecting the peace of the world. 

4. At meetings of the Assembly, each Member of the League shall have one 
vote, and may have not more than three Representatives. 


Article 4. 


1. The Council shall consist of Representatives of the Principal Allied and 
Associated Powers,® together with Representatives of four other Members of the 
League. These four Members of the League shall be selected by the Asseinbly 
from time to time in its discretion. Until the appointment of the Representatives 
of the four Members of the League first selected by the Assembly, Representatives 
of Belgium, Brazil, Spain and Greece shall be members of the Council. 

2. With the approval of the majority of the Assembly, the Council may name 
additional Members of the League whose Representatives shall always be Mem- 


» The Oorenaat is printed with the paragrapha numbered in aocordanoe with the resolution i^opt^ 
at the Seventh Oidinarv Session of the Assembly on September 21, 1926, and ombodying the ^end- 
ments to Article 6, in force as from August 13, 1924, to Articles 12, 13 and 16, in force as from September 
26, 1924, and to Article 4, in force as from July 29,1926. rr ot. 

■ The Principal Allied and Associated Powers are the following: The United Sta^ of Amenca,th9 
British Empire, France, Italy, and Japan (see Preamble of the Treaty of Peace with Germany). 
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bers of the Council ^ ; the Council with like approval may increase the number of 
Members of the Lea^e to be selected by the Assembly for representation on 
the Council.* 

2 bis.^ The Assembly shall fix by a Iwo-lhirds majority the rules dealing with the 
election of the non-permanent Members of the Council, and particularly such regula- 
tions as relate to their term of office and the conditions of re-eligibility. 

3. The Council shall meet from time to time as occasion may require, and at 
least once a year, at the Seat of the League, or at such other place as may be 
decided upon. 

4. The Council may deal at its meetings with any matter within the sphere of 
action of the League or affecting the peace of the world. 

5. Any Member of the League not represented on the Council shall be invited 
to send a Representative to sit as a member at any meeting of the Council during 
the consideration of matters specially affecting the interests of that Member of 
the League. 

6. At meetings of the Council, each Member of the League represented on the 
Council shall have one vote, and may have not more than one Representative. 

Article 5. 

1 . Except where otherwise expressly provided in this Covenant or by the terms 
of the present Treaty, decisions at any meeting of the Assembly or of the Council 
shall require the agreement of all the Members of the League represented at the 
meeting. 

2. All matters of procedure at meetings of the Assembly or of the Council, 
including the appointment of Committees to investigate particular matters, shall 
be regulated by the Assembly or by the Council and may be decided by a majority 
of the Members of the League represented at the meeting. 

3. The first meeting of the Assembly and the first meeting of the Council shall 
be summoned by the President of the United States of America. 

Article 6. 

1. The permanent Secretariat shall be established at the Seat of the League. 
The Secretariat shall comprise a Secretary-General and such secretaries and staff 
as may be required. 

2. The first Secretary-General shall be the person named in the Annex ; there- 
after the Secretary-General shall be appointed by the Council with the approval 
of the majority of the Assembly. 

3. The secretaries and staff of the Secretariat shall be appointed by the 
Secretary-General with the approval of the Council. 

4. The Secretary-General shall act in that capacity at all meetings of the 
Assembly and of the Council. 

5. ^ The expenses of the League shall be borne by the Members of the League in 
Ihe proporlion decided by the Assembly. 

Article 7. 

1. The Seat of the League is established at Geneva. 

2. The Council may at any time decide that the Seat of the League shall be 
established elsewhere. 

3. All positions under or in connection with the lieague, including the Secre- 
tariat, shall be open equally to men and women. 

4. Representatives of the Members of the League and officials of the League 
when engaged on the business of the League shall enjoy diplomatic privileges and 
immunities. 

5. The buildings and other property occupied by the League or its officials 
or by Representatives attending its meetings shall be inviolable. 

' In virtue of this paragraph of the Covenant, Germany was nominated as a permanent Member 
of the Gounoil on September 8, 1926. 

• The number of Members of the Oouncll selected by the Assembly was increased to six instead of 
four by virtue of a resolution adopted by the Third Assembly on September 25, 1922. By a resolution 
taken by the Assembly on September 8, 1926, the number of Members of the Oouncll sdected by the 
Assembly was increased to nine. 

* This Amendment came into force on July 29, 1926, in accordance with Aiiido 26 of the Covenant. 

« This Amendment came into force on August 13, 1924, in accordance with Article 26 of the Covenant 

and replaces the following paragraph: 

*5. The B:q>enB 08 of the Secretariat shall be borne by the Members of the League in accordance 
with the apportlanmont of the expenses of the International Bureau of the Universal Postal Union.' 
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Article 8. 

. 1 . The Members of the League recognise that the maintenance of peace requires 
the reduction of national armaments to the lowest point consistent with national 
safety and the enforcement by common action of international obligations. 

2. The Council, taking account of the geographical situation and circum- 
sUnces of each State, shall formulate plans for such reduction for the considera- 
tion and action of the several Governments. 

3. Such plans shall be subject to reconsideration and revision at least every 
ten years. 

4. After these plans shall have been adopted by the several Governments, the 
limits of armaments therein fixed shall not be exceeded without the concurrence 
of the Council. 

5. The Members of the League agree that the manufacture by private enter- 
prise of munitions and implements of war is open to grave objections. The 
Council shall advise how the evil effects attendant upon such manufacture can 
be prevented, due regard being had to the necessities of those Members of the 
League which are not able to manufacture the munitions and implements of war 
necessary for their safety. 

6. The Members of the League undertake to interchange full and frank in- 
formation as to the scale of their armaments, their military, naval and air pro- 
grammes and the condition of such of their industries as are adaptable to warlike 
purposes. 

Article 9. 

A permanent Commission shall be constituted to advise the Council on the 
execution of the provisions of Articles 1 and 8 and on military, naval and air 
questions generally. 

Article 10. 

The Members of the League undertake to respect and preserve as against 
external aggression the territorial integrity and existing political independence 
of all Members of the League. In case of any such aggression or in case of any 
threat or danger of such aggression the Council shall advise upon the means by 
which this obligation shall be fulfilled. 

Article 11. 

1 . Any war or threat of war, whether immediately affecting any of the Members 
of the League or not, is hereby declared a matter of concern to the whole League, 
and the League shall take any action that may be deemed wise and effectual to 
safeguard the peace of nations. In case any such emergency should arise the 
Secretary-General shall on the request of any Member of the League forthwith 
summon a meeting of the Council. 

2. It is also declared to be the friendly right of each Member of the League 
to bring to the attention of the Assembly or of the Council any circumstance 
whatever affecting international relations, which threatens to disturb inter- 
national peace or the good understanding between nations upon which peace 
depends. 

Article 12.^ 

1. The Members of the League agree that if there should arise between them 
any dispute likely to lead to a rupture they will submit the matter either to 
arbitration or judicial settlement or to enquiry by the Council, and they agree in 
no case to resort to war until three months after the award by the arbitrators 
or the judicial decision or the report by the Council. 

2. In any case under this Article the award of the arbitrators or the judicial 
decision shall be made within a reasonable time, and the report of the Council 
shall be made within six months after the submission of the dispute. 

Article 13.i 

1. The Members of the League agree that whenever any dispute shall arise 
between them which they recognise to be suitable for submission to arbitration 

> The Amfindmeats printed in itaUcsreHatiiig to these ArticleB came into force on September 26, 1924, 
in acoordftpq** with Article 96 of the OoTenant and replace the following testa: 

Article 12. 

**The Memben of the League agreed that if thore should ariae between them any diqmto likely to 
lead to a raptoie they will submit&e matter either to arbitration or to enquiry by the Ooumcil, and they 

3B 
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or judicial seltlemeril, and which cannot be satisfactorily settled by diplomacy, 
they will submit the whole subject-matter to arbitration or judicial satlemeni, 

2. Disputes as to the interpretation of a treaty, as to any question of inter- 
national law, as to the existence of any fact which, if established would constitute 
a breach of any international obligation, or as to the extent and nature of the 
reparation to be made for any such breach, are declared to be among those which 
are generally suitable for submission to arbitration or judicial seiUementf 

3. For the consideration of any such dispute, the court to which the case is referred 
shall be the Permanent Court of International Justice, established in accordance with 
Article, 14, or any tribunal agreed on by the parties to the dispute or stipulated in any 
convention existing between them, 

4. The Members of the League agree that they will carry out in full good faith 
any award or decision that may be rendered, and that they will not resort to war 
against a Member of the League which complies therewith. In the event of any 
failure to carry out such an award or decision, the Council shall propose what 
steps should be taken to give effect thereto. 

Article 14. 

The Council shall formulate and submit to the Members of the League for 
adoption plans for the establishment of a Permanent Court of International 
Justice. The Court shall be competent to hear and determine any dispute of an 
international character which the parties thereto submit to it. The Court may 
also give an advisory opinion upon any dispute or question referred to it by the 
Council or by the Assembly. 

Article 15. 

1. ^ If there should arise between Members of the League any dispute likely 
to lead to a rupture, which is not submitted to arbitration or judicial settlement, 
in accordance with Article 13, the Members of the League a^ee that they will 
submit the matter to the Council. Any party to the dispute may effect such 
submission by giving notice of the existence of the dispute to the Secretary- 
General, who will make all necessary arrangements for a full investigation and 
consideration thereof. 

2. For this purpose the parties to the dispute will communicate to the Secre- 
tary-General, as promptly as possible, statements of their case with all the 
relevant facts and papers, and the Council may forthwith direct the publication 
thereof. 

3. The Council shall endeavour to effect a settlement of the dispute, and if 
such efforts are successful, a statement shall be made public giving such facts 
and explanations regarding the dispute and the terms of settlement thereof as 
the Council may deem appropriate. 

4. If the dispute is not thus settled, the Council either unanimously or by a 

agree in no case to resort to war until three months itfter the award bj the arbitrators or the report 
b j the Council. 

*'ln any case under this Article the award of the arbitrators shall be made within a reasonable time, 
and the report of the Council shall be made within six months after the submission of the dispute." 

Article 13. 

"The Members of the League ag^ that whenever any dispute shall arise between them which they 
recognise to be suitable for submission to arbitration and which cannot be satisfactorily settled by 
diplomacy, they wUl submit the whole subject-matter to arbitration. 

"Disputes as to the inteipretation of « treaty, os to any question of international law, as to the 
existence of any fact which if established would constitute a breach of any international obligation, 
or as to the extent and nature of the reparation to be made for any such breach, are declared to be 
among those which are generally suitable for submission to arbitration. 

"For the consideration of any such dispute, the court of arbitration to which the case is referred shall 
be the court agreed on by the parties to the dispute or stipulated in any convention existing between 
them. 

"llie Members of the League agree that they will carry out in full good faith any award that may 
be rendered and that they will not resort to war against a Member of the League which complies there- 
with. In the event of any failure to carry out such an award, the Oouncil shall propose what steps 
should be taken to give effect thereto." . 

The Amendment to the first paragraph of this Article came into force on S^tember 26, 1924, in 
accordance with Artide 26 of the Oovenant, and replaces the following text: 

Article 15. 

"If there should arise between Members of the League any dispute likdy to lead to a rupture, wUch 
is not submitted to arbitration in accordance with Article IS, the Members of the League agree that they 
will submit the matter to the Oounoil. Any party to the dispute may effect such submission by giving 
notice of the existence of the dispute to the Secretary-Qeneral, who will make all necessary arrange- 
ments for a full investigation and consideration thereof." 
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majority vote shall make and publish a report containing a statement of the facts 
of the dispute and the recommendations which are deemed just and proper in 
regard thereto. 

5. Any Member of the League represented on the Council may make public 
a statement of the facts of the dispute and of its conclusions regarding the same. 

6. If a report by the Council is unanimously agreed to by the members thereof 
other than the Representatives of one or more of the parties to the dispute, the 
Members of the League agree that they wijil not go to war with any party to the 
dispute which complies with the recommendations of the report. 

7. If the Council fails to reach a report which is unanimously agreed to by 
the members thereof, other than the Representatives of one or more of the parties 
to the dispute, the Members of the League reserve to themselves the right to 
take such action as they shall consider necessary for the maintenance of right 
and justice. 

8. If the dispute between the parties is claimed by one of them, and is found 
by the Council, to arise out of a matter which by international law is solely 
within the domestic jurisdiction of that party, the Council shall so report, and 
shall make no recommendation as to its settlement. 

9. The Council may in any case under this Article refer the dispute to the 
Assembly. The dispute shall be so referred at the request of either party to the 
dispute provided that such request be made within fourteen days after the sub- 
mission of the dispute to the Council. 

10. In any case referred to the Assembly, all the provisions of this Article and 
of Article 12 relating to the action and powers of the Council shall apply to the 
action and powers of the Assembly, provided that a report made by the Assembly, 
if concurred in by the Representatives of those Members of the League repre- 
sented on the Council and of a majority of the other Members of the League, 
exclusive in each case of the Representatives of the parties to the dispute, shall 
have the same force as a report by the Council concurred in by all the members 
thereof other than the Representatives of one or more of the parties to the 
dispute. 

Article 16. 

1. Should any Member of the League resort to war in disregard of its covenants 
under Articles 12, 13 or 15, it shall ipso facto be deemed to have committed an 
act of war against all other Members of the League, which hereby undertake 
immediately to subject it to the severance of all trade or Anancial relations, the 
prohibition of all intercourse between their nationals and the nationals of the 
covenant-breaking State, and the prevention of all Anancial, commercial or 
personal intercourse between the nationals of the covenant-breaking State and 
the nationals of any other State, whether a Member of the League or not. 

2. It shall be the duty of the Council in such case to recommend to the several 
Governments concerned what effective military, naval or air force the Members 
of the League shall severally contribute to the armed forces to be used to protect 
the covenants of the League. 

3. The Members of the League agree, further, that they will mutually support 
one another in the Anancial and economic measures which are taken under this 
Article, in order to minimise the loss and inconvenience resulting from the above 
measures, and that they will mutually support one another in resisting any special 
measures aimed at one of their number by the covenant-breaking State, and that 
they will take the necessary steps to afford passage through their territory to 
the forces of any of the Members of the League which are co-operating to protect 
the covenants of the League. 

4. Any Member of the League which has violated any covenant of the League 
may be declared to be no longer a Member of the League by a vote of the Council 
concurred in by the Representatives of all the other Members of the League 
represented thereon. 

Article 17. 

1. In the event of a dispute between a Member of the League and a State 
which is not a Member of the League, or between States not Members of the 
League, the State or States not Members of the League shall be invited to accept 
the obligations of membership in the League for the purposes of such dispute, 
upon such conditions as the Council may deem just. If such invitation is accepted, 

3B2 
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the provisions of Articles 12 to 16 inclusive shall be applied with such modifica- 
tions as may be deemed necessary by the Council. 

2. Upon such invitation being given the Council shall immediately institute an 
inquiry into the circumstances of the dispute and recommend such action as may 
seem best and most effectual in the circumstances. 

3. If a State so invited shall refuse to accept the obligations of membership 
in the League for the purposes of such dispute, and shall resort to war against 
a Member of the League, the provisions of Article 16 shall be applicable as against 
the State taking such action. 

4. If^both parties to the dispute when so invited refuse to accept the obligations 
of membership in the League for the purposes of such dispute, the Council may 
take such measures and make such recommendations as will prevent hostilities 
and will result in the settlement of the dispute. 

Article 18. 

Every treaty or international engagement entered into hereafter by any Member 
of the League shall be forthwith registered with the Secretariat and shall as 
soon as possible be published by it. No such treaty or international engagement 
shall be binding until so registered. 

Article 19. 

The Assembly may from time to time advise the reconsideration by Members 
of the League of treaties which have become inapplicable and the consideration 
of international conditions whose continuance might endanger the peace of the 
world. 


Article 20. 

1. The Members of the League severally agree that this Covenant is accepted 
as abrogating all obligations or understandings inter se which are inconsistent 
with the terms thereof, and solemnly undertake that they will not hereafter enter 
into any engagements inconsistent with the terms thereof. 

2. In case any Member of the League shall, before becoming a Member of 
the League, have undertaken any obligations inconsistent with the terms of this 
Covenant, it shall be the duty of such Member to take immediate steps to procure 
its release from such obligations. 


Article 21 . 

Nothing in this Covenant shall be deemed to affect the validity of international 
engagements, such as treaties of arbitration or regional understandings like the 
Monroe doctrine, for securing the maintenance of peace. 

Article 22. 

1. To those colonies and territories which as a consequence of the late war 
have ceased to be under the sovereignty of the States which formerly governed 
them and which are inhabited by peoples not yet able to stand by themselves 
under the strenuous conditions of the modern world, there should be applied 
the principle that the well-being and development of such peoples form a sacred 
trust of civilisation and that securities for the performance of this trust should be 
embodied in this Covenant. 

2. The best method of giving practical effect to this principle is that the 
tutelage of such peoples should be entrusted to advanced nations who by reason 
of their resources, their experience or their geographical position can best under- 
take this responsibility, and who are willing to accept it, and that this tutelage 
should be exercised by them as Mandatories on behalf of the League. 

3. The character of the mandate must differ according to the stage of the 
development of the people, the geographical situation of the territory, its econo- 
mic conditions and other similar circumstances. 

4. Certain communities formerly belonging to the Turkish Empire have reached 
a stage of development where their existence as independent nations can be 
provisionally recognised subject to the rendering of administrative advice and 
assistance by a Mandatory until such time as they are able to stand alone. The 
wishes of these communities must be a principal consideration in the selection 
of the Mandatory. 
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5. Other peoples, especially those of Central Africa, are at such a stage that 
the Mandatory must be responsible for the administration of the territory under 
conditions which will guarantee freedom of conscience and religion, subject 
only to the maintenance of public order and morals, the prohibition of abuses 
such as the slave trade, the arms traffic and the liquor traffic, and the prevention 
of the establishment of fortifications or military and naval bases and of military 
training of the natives for other than police purposes and the defence of territory, 
and will also secure equal opportunities for the trade and commerce of other 
Members of the League. 

6. There are territories, such as South-West Africa and certain of the South 
Pacific Islands, which, owing to the sparseness of their population, or their 
small size, or their remoteness from the centres of civilisation, or their geographical 
contiguity to the territory of the Mandatory, and other circumstances, can be 
best administered under the laws of the Mandatory as integral portions of its 
territory, subject to the safeguards above mentioned in the interests of the in- 
digenous population. 

7. In every case of mandate, the Mandatory shall render to the Council an 
annual report in reference to the territory committed to its charge. 

8. The degree of authority, control, or administration to be exercised by the 
Mandatory shall, if not previously agreed upon by the Members of the League, 
be explicitly defined in each case by the Council. 

9. A permanent Commission shall be constituted to receive and examine the 
annual reports of the Mandatories and to advise the Council on all matters relating 
to the observance of the mandates. 

Article 23. 

Subject to and in accordance with the provisions of international conventions 
existing or hereafter to be agreed upon, the Members of the League: 

(а) Will endeavour to secure and maintain fair and humane conditions of 

labour for men, women and children, both in their own countries and 
in all countries to which their commercial and industrial relations 
extend, and for that purpose will establish and maintain the necessary 
international organisations ; 

(б) undertake to secure just treatment of the native inhabitants of territories 

under their control ; 

(c) will entrust the League with the general supervision over the execution 

of agreements with regard to the trailic in women and children, and 
the traffic in opium and other dangerous drugs ; 

(d) will entrust the League with the general supervision of the trade in arms 

and ammunition with the countries in which the control of this traihe 
is necessary in the common interest; 

(e) will make provision to secure and maintain freedom of communications 

and of transit and equitable treatment for the commerce of all Meinbers 
of the League. In this connection, the special necessities of the regions 
devastated during the war of 1914-1918 shall be borne in mind ; 

(f) will endeavour to take steps in matters of international concern for the 

prevention and control of disease. 

Article 24. 

1. There shall be placed under the direction of the League all international 
bureaux already established by general treaties if the parties to such treaties 
consent. All such international bureaux and all commissions for the regulation 
of matters of international interest hereafter constituted shall be placed under 
the direction of the League. 

2. In all matters of international interest which are regulated by general 
conventions but which are not placed under the control of international bureaux 
or commissions, the Secretariat of the League shall, subject to the consent of 
the Council and if desired by the parties, collect and distribute all relevant 
information and shall render any other assistance which may be necessary or 
desirable. 

3. The Council may include as part of the expenses of the Secretariat the ex- 
penses of any bureau or commission which is placed under the direction of the 
League. 
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Article 25. 

The Members of the League agree to encourage and promote the establishment 
and co-operation of duly authorised voluntary national Red Gross organisations 
having as purposes the improvement of health, the prevention of disease and the 
mitigation of suffering throughout the world. 

Article 26. 

1. Annendments to this Covenant will take effect when ratified by the Members 
of the League whose Representatives compose the Council and by a majority of 
the Members of the League whose Representatives compose the Assembly. 

2. No such amendments shall bind any Member of the League which signifies 
its dissent therefrom, but in that case it shall cease to be a Member of the League. 


Note: The following Declaration respecting the interpretation of Article 4 of 
the Covenant was signed by M. Clemenceau, President Wilson, and Mr. Lloyd 
George at the Plenary Session of the Peace Conference, held on May 6th, 1919, 
when the draft Treaty of Peace was adopted by the Allied and Associated 
Powers for presentation to the German Delegation on the following day. 
This Declaration was incorporated in the records of the Peace Conference. The 
Declaration is as follows: 

The question having been raised as to the meaning of Article IV of the League 
of Nations Covenant, we have been requested by Sir Robert Borden to state 
whether we concur in his view, that upon the true construction of the first and 
second paragraphs of that Article, representatives of the self-governing Domin- 
ions of the British Empire may be selected or named as members of the Council. 
We have no hesitation in expressing our entire concurrence in this view. If 
there were any doubt it would be entirely removed by the fact that the Articles 
of the Covenant are not subject to a narrbw or technical construction. 

Dated at the Quai d’Orsay, Paris, the sixth day of May, 1919. 

(Signed) G. Clemenceau. 

Woodrow Wilson. 

D. Lloyd George. 

In conformity with this Declaration, Canada was elected, September 15, 1927 
for a term of three years as a member of the Council. 
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Lower Canada), 360, 366, 383, 414, 
433, 437. 
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demnity Act), 366. 
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435^, 449, 463, 464, 455, 466, 463, 
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11 and 12 Victoria, c. 56 (amending 
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Act), 616-19. 
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Act), 619-32. 

22 and 23 Victoria, c. 10 (amending I 
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Laws Validity Act), 649, 706, 713- 
16, 719-26. 
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640, 644, 668, 680, 694, 695, 715, 
717, 722. 
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Land Act), 639. 

33 Victoria, c. 3 (Manitoba Act), 640, 
664. 
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680, 683, 687. 
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49 and 60 Victoria, c. 35 (British 
North America Act, 1886), 680, 
696. 

4r-5 Edward VII, c. 3 (Alberta Act), 
683. 

4r-5 Edward VII, c. 42 (Saskatchewan 
Act), 687. 

7 Edward VII, c, 11 (British North 
America Act, 1907), 693. 

6 and 6 George V, c. 46 (British North 
America Act, 1916), 619, 694. 

6 and 7 George V, c. 19 (British 
North America Act, 1916), 696. 
Revised Statutes of Canada, 1927, c. 

93 (the Immigration Act), 699. 
Revised Statutes of Canada, 1927, c. 
21 (Canadian Nationals Act), 700. 

Advocates, Canadian, permitted to 
practice (1764), 63; governor Murray 
and, 66; grand jury of Quebec and, 
61 ; and house of assembly, 228. 

Agent, Canadian, in England for 
Lower Canada, 259, 260; for Upper 
Canada, 269. 

Alberta, Pbovinob of, created, 683. 

Alvobd, C. W., 38. 

Annexation Manifesto of 1849, 
606-8. 

Anticosti, 35, 446. 

Appeals, judicial, 36, 46, 53, 61, 178, 
707. 

Appropriation of Revenue (civil list, 
&c.), 248-52, 254, 256, 257, 269, 
263, 283-90, 293, 309-12, 342-3, 
343-6, 348, 356, 443-444, 445, 460, 
481, 488. 

Ashburton, Baron, see Dunning, John. 

Assembly, House of, in Nova Scotia, 
6-18; in Quebec, 36, 44, 45, 71, 77, 
78, 86, 113, 116, 118, 128, 129, 139, 
172-4, 176-7, 181, 183, 187; of Upper 
Canada, 196-9, 204, 241--3, 263, 298- 



INDEX 


744 

307, 335-42, 352-9, 432; of Lower 
Canada, 196-9, 204, 212-15, 219, 224, 
225-6, 228-^, 237-8, 239, 248, 249, 
250, 251, 252, 253, 257, 259-61, 261- 
2, 263, 263-7, 267-9, 269-70, 270-3, 
275-90, 327-332, 342-343, 343-6, 
347-50; of the Canadas, 435-8, 460, 
464-7, 468-9, 475-89, 502, 532. 

Aylmbb, Matthew Whitwobth-Atl- 
MEB, Babon, (1775-1850), governor 
of Canada (1830-6), 269, 270, 275, 
288, 289, 327. 

Baoot, Sib Chables, (1781-1843), 
governor of Canada (1842-3), his 
instructions, 458-60, 462, 483-4; his 
early impressions, 460-3 ; his criticism 
of Sydenham, 463, 478-9 ; and S. B. 
Harrison, 46^7, 472; and W. H. 
Draper, 468-9, 472; his correspon- 
dence with Stanley, 460, 463, 469, 
472, 474, 475, 477, 478, 483, 486; and 
La Fontaine, 473-4, 476, 480, 481 ; and 
Baldwin, 474, 478, 480, 481 ; Metcalfe 
and, 490. 

Baldwin, Robebt, (1804r68), explains 
“responsible government” to Glenelg 
(1836), 33542; to Durham, (1838), 
367-9; and legislative resolutions on 
“responsible government”, 457-8; 
his i^uence in legislature, 466; and 
French Canadians, 468-9, 470; and 
Bagot, 474, 478, 480, 481 ; resigns 
from Metcalfe’s council, 493; and 
colonial destiny, 510. 

Baldwin, William Wabben, (1775- 
1844), 295. 

BABBi:, Isaac, (1726-1802), on Quebec 
Act, 103-37. 

Bathubst, Henby, thibd Eabl of, 
(1762-1834), secretary for war and 
the colonies (1812-27), 249. 

B^dabd, ELziiAB, (1799-1849), 270. 

Beloheb, Jonathan, (1711-76), chief- 
justice of Nova Scotia, and repre- 
sentative government, 9-18. 

Bentinoe, William Henby Caven- 
dish, thibd Duke of Pobtland, 
(1738-1809), secretary for war and the 
colonies (1794), 215, 217, 222. 

Bidwell, Mabshall Sfbino, (1792- 
1872), 328. 

Blackwood, Fbedebick Temfle Ha- 
milton-Temple, Mabqdis of Duf- 
FEBiN AND Ava, (1826-1902), gover- 
nor-general of Canada (1872^), his 
exercise of the power of pardon, 
672. 

Blake, Edwabd, (1833-1912), minister 
of justice (1875-7), and B.N.A, Act, 
617; and office of governor-general, 

669- 70; and prerogative of mercy, 

670- 2; visits England, 672. 

Bobden, Rt. Hon. Robebt Laibd 


(6. 1854), and imperial war cabinet, 
697-8; and Canadian minister at 
Washington, 699; and Dominion 
representation on council of the 
league of nations, 742. 

Boulton, Henby John, (1790-1870), 
301. 

Bbadley, a. G., 74. 

Bbadshaw, F., 204, 209. 

Bbady, a., 252, 591. 

Bbitish Columbia, its admission to 
federation, 658-63. 

Bbitish Mebchants, trading in Quebec, 
41; Murray’s description of, 55; they 
petition the king, 55; their com- 
plaints, 56-7 ; their case in 1774, 83-8. 

Bhetish Nobth Amebica Act, 1867 (30 
and 31 Victoria, c. 3), 617, 639, 640, 
644, 668, 680, 694, 695, 715, 717, 
722. 

Bbown, Geoboe, (1818-80), and nego- 
tiations for federation, 550-1; his 
speech on federation, 579-90. 

Bbuce, James, eighth Eabl of Elgin, 
(1811-63), governor of Canada (1847- 
54), and responsible government, 453, 
454, 500-1, 514; his correspondence 
with Earl Grey, 500, 501, 509, 511, 
512; and office of governor, 500, 501, 
514, 515-16 ; and rebellion losses’ bill, 
501-5 ; and Russell’s idea of colonial 
destiny, 609-11; and constitution of 
the United States, 511-13; corre- 
spondence with Newcastle, 514, 515 ; 
and colonial honours, 514-15; corre- 
spondence with Sir George Grey, 515 ; 
and French language, 533. 

Bubke, Edmund, (1729-97), on Quebec 
Act, 108-10, 133-5. 

Bubt, a. L., 41, 113. 

Bubton, Sib Fbancis Nathaniel, 
(1767-1832), administrator of Lower 
Canada (1824-5), 249, 250. 

Campbell, John Douglas Sutheb- 
LAND, MaBQUIS OF LoBNE, NINTH 
Duke of Abgyll, (1845-1914), 
governor-general of Canada (1878^ 
83), receives correspondence on office 
of high commissioner, 675-8. 

Campb^l V. Hall, (1774), 89-94. 

Canada, Dominion of, its creation, 
617-33. See also Canadian minister 
at Washington; Colonial courts of 
admiralty Act; Colonial laws validity 
Act; Colonial stock Act; communica- 
tions between governments ; con- 
ference on Dominion legislation ; 
extra-territoilality; foreign policy; 
governor-general ; imperial confer- 
ences ; international conferences ; 
league of nations ; merchant shipping ; 
treaties; reservation and disallow- 
ance. 
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Canada, Pboyinox of Lower, (1791- 
1838), its creation and government, 
194r-205; Milnes’s description of 
(1800), 217-22; Gastlereagh and its 
assembly, 225-S; Craig’s description 
of (1810), 226-36; iSverpool and, 
236^; Byland and, 238-40; report 
on its civil government (1828), 264- 
9, 269, 271, 296, 307, 318, 349; repre- 
sentative system in, 266; con- 
vention” for proposed, 264; Ninety- 
two resolutions and, 270-90; con- 
stitutional associations in, 290-4, 316, 
347-60; Glenelg and (1836), 307-18; 
ten resolutions and (1837), 342-3; 
affairs in (1838), 342-^60; its constitu- 
tion suspended, 360-2 ; Durham and, 
369-66 ; united to Upper Canada, 433. 
See alsOf Assembly, House of ; council, 
executive; coimcil, legislative; coun- 
cil, special. 

Canada, Province of United, (1841- 
67), Craig and reimion (1810), 232; 
proposed Act of Union (1822), 243-8; 
report of 1828 and union, 268; pro- 
posed union (1838), 364-9; Durham 
and, 369-66, 369-74; Russell and, 
416-24 ; preliminaries to its creation, 
424-6, 427-30, 431-2; its creation, 
433-46; municipal government in, 
449-60, 466, 467 ; political parties in, 
464, 461, 466-7, 468-9, 470-89 ; under 
Bagot, 473-89. See also. Assembly, 
House of; council, executive; coun- 
cil, legislative. 

Canada, Province op Upper, (1791- 
1841), its creation and government, 
194-206; Simcoe and, 216-16; its 
legislature and money bills, 241-3; 
its representative system, 266; its 
“grievances” (1835), 296-307; pa- 
tronage in, 296-7; public accounts 
in, 297 ; its form of government, 299- 
307; Glenelg and (1835), 319-27; 
Baldwin and (1836), 336-42; its 
assembly’s reports (1838), 352-9; its 
legislative council’s reports (1839), 
371-82; Sydenham and, 427-30; 
union with Lower Canada, 431-2, 433, 
445. See also. Assembly, House of; 
council, executive; council, legisla- 
tive. 

Canadian Cttizens and Nationals, 
their definition, 699-701. 

Canadian Minister at Washington, 
699, 712. See also, Massey, Hon. 
C. V. 

Cardwell, Edward, Viscount Card- 
well, (1813-86), secretary for the 
colonies (1864-6), and federation 
647-9. 

Carleton, Sir Guy, first Baron 
Dorchester, (1724-1808), governor 
of Canada (1768-78, 1786-96), and 


lus council, 74^,, 76; on future of 
Quebec, 76, on representative 
institutions, 77-8; his report on laws, 
78; on l^al intern, 82; his evidence 
before house of commons, 110-18; 
his instructions (1776, 1786), 163-61, 
177-80; and division of Quebec, 181, 
182, IM, 186, 188; and union of 
British North America, 190, 192. 

, Cartier, Snt George Etienne, (1814- 
73), and federation negotiations, 536- 
7 ; his speech on federation, 669-79 ; 
and Huron’s Bay Co’s, affairs, 660. 

Cartwright, John Solomon, (1804- 
45), 481. 

Castlersaoh, Viscount, see Stewart, 
Robert. 

Chatham, Earl of, see Pitt, William. 

Cherrier, C6me SiotAPHiN, (1798- 
1886), 465, 471. 

Christie, Robert, (1788-1866), 292. 

Church of England, 47, 48, 129, 138, 
159, 202, 376, 440, 469, 616-19. See 
also Protestants; Clergy Reserves. 

Church of Rome, see Roman Catholic. 

Civil List, see Appropriation of 
Revenue. 

Clare, Thomas, (1770-1837), 302. 

Claree, Sir Alured, (1746-1832), 
lieutenant-governor of Lower Canada 
(1791-6), 266. 

Clergy Reserves, 201-3, 222, 266, 
323-4, 376-6, 378-9, 420, 440, 460, 
616-19. 

Clinton, Henry Pelham Fiennes 
Pelham, fifth Duee of Newcastle, 
(1811-64), secretary for war and the 
colonies (1852-4), his correspondence 
with Elgin, 614, 515. 

Cochrane, Sir Thomas, 299. 

Coffin, V., 137. 

CoLBORNE, Sir John, first Baron 
Seaton, (1778-1863), lieutenant- 
governor of Upper Canada (1828-^6), 
297, 302, 361, 368, 371, 372, 418, 427. 

Colonial Courts op Admiralty Act, 
1890, legal conference of 1929 and, 
717, 726-33. 

Colonial Laws Validity Act, 1866, 
text of, 549; imperial conference of 
1926 and, 706; legal conference of 
1929 and, 713-14, 719-26. 

Colonial Office, criticism of, 367-9, 
384^14. 

Colonial Stoce Act, 1900, legal con- 
ference of 1929 and, 716. 

CoLQUHOUN, A. H. U., 540. 

Common Pleas, Quebec court of, 63, 
84, 100, 161. 

Commons, House of, proposals (1838) 
for colonial members of, 366, 367. 

Communications between Govern- 
ments, arrangements for in 1918 and 
1926, 706, 711. 
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ConcoBDAT, The, (1801), 227. , 
COKSTITUTIOEAL AOT OF 1791 (31 
George lU, o. 31), 194r-206, 209, 211, 
212, 214, 216, 217, 228, 232, 233, 236, 
237 , 238, 243, 255, 258, 261, 263, 268, 
270, 271, 278, 287, 303, 304, 306, 308, 
316, 324, 327, 333, 337, 338, 347, 
350, 352, 360, 414, 420, 433, 434, 
516. 

CoKSTirunoNAL Association, of Que- 
bec, 290-1, 315; of Montreal, 291-4, 
315, 347-^0. 

Continental Congress, First, (1774), 
its appeal to the inhabitants of 
Quebro, 143, 270. 

Consuls, Foreign, imperial conference 
of 1926 and, 710. 

Convention, National, proposals for 
in Lower Canada, 264. 

Cornwallis, Edward, (1713-76), go- 
vernor of Nova Scotia (1749-^2), his 
commission, 6. 

Council, Executive, of Canada, 442, 
468, 469, 473-4, 475-89, 538; of 
Lower Canada, 186, 187, 209, 210, 
224, 261-2, 263, 280, 287, 290, 317, 
327-8, 331, 343-6, 348-50; of Nova 
Scotia, 496-500; of Quebec, 153; of 
Upper Canada, 186, 187, 209, 210, 
263, 296-307, 335-42. 

Council, Legislative, of Canada, 433- 
4, 438, 532, 533-5; of Lower 
Canada, 194-6, 213, 227, 230, 258, 
261, 263-4, 265-7, 267-9, 269-70, 
272, 273, 290, 293, 315-16, 331, 333, 
336, 343^, 502; of Nova Scotia, 6- 
18; of Quebec, 36, 43, 74, 122, 139, 
153, 155, 186, 188; of Upper Canada, 
194-6, 215, 241-3, 258, 296-307, 335- 
42, 374-82, 431. 

Council, Special, of Lower Canada, 
(1838), 351-2, 414-15, 418, 424-6. 
Coupland, R., 137. 

Courts of Justice, in Nova Scotia, 8; 
under proclamation of 1763, 36, 46; 
civil, of Quebec (1764), 52; British 
law-officers and, 65-8; under Key’s 
commission, 73-4; Carleton and, 82, 
156-7, 161-7, 177-8; under con- 
stitutional Act, 200. 

Craig, Sib James Henry, (1748-1812), 
governor of Canada (1807-11), 218, 
224; dispatches to, 225, 236; dis- 
patches from, 226; and Ryland, 235, 
239. 

CRAMAHfs, Hector Theophilus ( ? 

Lewis), (d. 1788), 65. 

CuvnxiEB, Austin or Augustin, (1779- 
1849), 257. 

Dalhousie, Earl of, see Ramsay, 
George. 

Daly, Sib Dominick, (1798-1868), 493. 
Dartmouth, Lord, see Legge, William. 


Davidson, J., 473, 475, 487. 

Derby, Earl of, see Stanley, Edward. 
Dickson, William, (1769-1846), 302. 
Dorchester, Lord, see Carleton, Sir 
Guy. 

Dobion, Sir Antoine Ami;, (1818- 
91), his speech on federation, 590-604. 
Doughty, A. G., 454. 

Draper, William Henry, (1801-77), 
gives Bagot his views on political 
situation, 468-9, 472; and Baldwin, 
469, 470; resigns office, 474, 478. 
Duffebin and Ava, Mi^Quis OF, see 
Blackwood, Frederick. 

Dunkin,' Christopher, (1811-81), his 
speech on federation, 604-11. 
Dunning, John, first Baron Ash- 
burton, (1731-83), on the Quebec 
Act, 96-136. 

Durham, Earl of, see Lambton, John 
George. 

Elgin, Earl of, see Bruce, James. 
Ellice, Alexander, 212-14. 

Ellice, Edward, 298, 303. 

Elmsley, John, (1801-63), 302. 
Extra-territobiality, imperial con- 
ference of 1926 and, 706; legal con- 
ference of 1929 and, 718-19. 

Federation, early proposals for, 190, 
192 ; proposals for in 1838, 353 ; and 
Durham, 454; rejected by ** annexa- 
tionists”, 506; Galt’s resolutions on 
(1858), 535-6; correspondence on, 
536-9; Canadian political negotia- 
tions for, 540-1; Quebec resolutions 
on, 541-7; Cardwell and, 547-9; 
Canadian legislative debates on, 550- 
611; Westminster Palace Hotel resolu- 
tions on, 611-17 ; Federation Act, 617- 
33 ; amendments to B.N. A. Act, 663, 
668, 680, 693, 694, 695 ; admission of 
Rupert’s Land and North Western 
Territory to, 644-58; admission of 
British Columbia to, 658-63; ad- 
mission of Prince Edward Island to, 
661-8. 

Fishing Rights, 6, 32, 170. 

Foreign Policy, imperial conference 
of 1926 and, 710. 

Fox, Charles James, (1749-1806), and 
elective second chambers, 303; on 
Quebec Act, 107-37; on Constitu- 
tional Act, 271. 

French Canadians (” inhabitants of 
province of Quebec”), and capitula- 
tions of Quebec and Montreal, 23-31 ; 
registration of their lands, 48-9; 
Murray’s regard for, 55; and grand 
jury (1764), 60-4; their language 
and laws, 65, 67: their settlements 
and trade (1788), 182-3; separate 
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province for (1789), 185; Milnes’s 
account of (1800), 217-22; Craig’s 
account of (1810), 226-36, 273, 280; 
constitutional association of Montreal 
and, 291-4, 347-60; and repeal of 
Constitutional Act, 352; and Upper 
Canadian house of assembly, 353-9; 
Durham’s account of, 35^5, and 
Sydenham, 462, 463; their power in 
the legislature, 465, 466, 46^9, 469- 
89. 

Fbenoh Lanottage, 212-14, 231, 247, 
254, 273, 280, 439, 440, 533, 631. 


Galt, Sib Alexandeb Tilloch, (1817- 
93), minister of finance (1858-62, 
1864r-5, 1867), supports rebellion 
losses* bill, 504; his resolution on 
federation (1858), 635-6; advocates 
federation with colonial secretary, 
536-8; and Canadian tariff, 539-40; 
speech on federation, 579. 

Gebmaib, Lobd Geobob, fibst Vis- 
count Sackville, (1716-85), secre- 
tary of state for the colonies (1775- 
82), 168. 

GiPPS, Sib Geobge, (1791-1847), mem- 
ber of the Canada commission (1835), 
307. 

Gibouaed (“Gebeuabd”), J. J., 473, 
487. 

Glazebbook, G. de T., 458. 

Glenelg, Babon, see Grant, Charles. 

Godebich, Viscount, see Robinson, 
F J 

Gobdon, R. K., 296. 

Gosfobd, Eabl of, see Acheson, Archi- 
bald. 

Goyebnob-Genebal, Blake and ofBce 
of, 669-70; and prerogative of mercy, 
670-2; office of constituted (1878), 
672-4; instructions to (1878), 674-6; 
older instructions to, 672; imperial 
conference of 1926 and, 704-5, 714, 

Gband Juby of Quebec, 58-64. 

Gbant, Chables, Babon Glenelg, 
(1778-1866), secretary for war and 
the colonies (1835-9), 307, 319, 332, 
335-42, 369, 367, 369, 371, 374, 392, 
396. 

Gbay, John Hamilton, (1814-89), 464. 

Gbeooby, William, clfief justice of 
Quebec, (1764r-66), 46. 

Gbenyille, William Wyndham, Babon 
Gbenville, (1759-1834), secretary 
for home and the colonies (1789-91), 
184, 185, 188. 

Gbey, Sm Chables Edwabd, (1785- 
1865), member of the Cana^ com- 
mission (1835), 307. 

Gbey of Falloden, Sib Edwabd, fibst 
Viscount, (6. 1862), and treaty-mak- 
ing powers, 692. 


Gbey, Snt Geobob, (1799-1882), secre- 
tary of state for the colonies.^ 1854-6), 
correspondence with Elgin, 615. 

Gbey, Sib Henby Geobge, Viscount 
Howick, aftebwabds THIBD ^abt. 
Gbey, ( 1802-94), secretary of state for 
the colonies (1846-52), and colonial 
government, 453, 454; his instruc- 
tions on responsible government, 494- 
500; his correspondence with Elgin, 
500, 501, 509, 511, 512, 515. 

Gbote, Geobge, (1794-1871), 298. 

Habeas Corpus, 104, 107, 124, 125, 172, 
173, 176, 540. 

Hagebman, Chbistopheb Alexander, 
(1792-1847), 301, 306, 396. 

Haldimand, Sib Frederick, (1718- 
91), governor of Canada (1778-84), 
on effects of Quebec Act, 168; on 
U.E. loyalists, 171-2. 

Halibubton, Thomas Chandler, 
(1796-1865), 412. 

Habbison, Samuel Bealey, (1802-67), 
his resolutions on responsible govern- 
ment, 458, 466; informs Bagot of the 
political situation, 464r-7, 472. 

Harvey, Sir John, (1778-1862), lieu- 
tenant-governor of New Brunswick 
(1837-41), of Nova Scotia (1846-62), 
receives dispatches on responsible 
government, 453, 494-500, 

Head, Sib Edmund Walker, (1805- 
68), governor of Canada (1854r-61), 
538, 570. 

Head, Sm Francis Bond, (1793-1875), 
lieutenant-governor of Upper Canada 
(1835-7), 319, 327, 328, 335, 341, 
352, 358, 380, 392, 395, 396, 410, 
411. 

Hey, William, (1733-97), appointed 
chief justice of Quebec (1766-77), 
72 ; his report on the laws of Quebec 
78 ; his evidence on Quebec Act, 123-8. 

Hicks Beach, Sm I^chael Edwabd, 
first Eabl St. Aldwyn, (1837- 
1916), colonial secretary (1878-80), 
on office and status of Oani^ian high 
commissioner in London, 675-6, 678. 

High Commissioner of Canada in 
London, 676-6, 678. 

Hill, Wills, fibst Eabl of Hills- 
borough, AFTERWARDS FIRST MaB- 
Quis OF DowNSHmE, (1718-93), 
president of the board of trade and 
plantations (1763-5), secretary of 
state for the colonies (1768-72), 76, 
82. 

Hillsborough, Eabl of, see Hill, Wills. 

Hinoks, Sm Francis, (1807-85), 464, 
465, 467, 481. 

Hobton, Sm Robert John Wilmot, 
(1784-1841), secretary for war and 
the colonies (1821-8), 257. 
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Howe, Joseph, (1804-73), his letters 
to Bussell, 384^14, 453; and Dur- 
ham's report, 385; and responsible 
govemmenl^ 389, 390-6, 398-4^, 
405-14. 

Hudson Bay, its lands (1713), 5; and 
federation, 535. 

Hudson’s Bay Company, and treaty of 
Utrecht (1713), 5; iMundaries of, 
137 ; ijnder Rupert’s Land Act (1868), 
639^; and amission to federation 
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Pope, Sir John Henry (1824-89), 464. 

Portland, Duke of, see Bentick, 
William. 

Powell, William Dummer, (1766- 
1834), 303. 

Prince Edward Island, 445 ; and 
federation, 635, 636, 541-7, 611, 633, 
664-8. 

Proclamation of 1763, 22, 36-8, 41, 
65, 76-7, 79, 83, 99, 103, 107, 138, 
255, 442. 

Protestants (** Protestant Religion 
and Clergy”), 48, 104.^, Ill, 138, 158, 
200, 201, 202, 230, 255. See also 
Church of England, and Clergy 
Reserves. 


Quebec, capitulations of, 23-4; civil 
government in (1763), 35; boundaries 
(1763), 35; its legislative and judicial 
system, 43, 45, 46, 52, 71, 74, 77, 78, 
82, 86, 139, 153, 154, 155, 156-7, 161- 
7 ; reports on its legal system, 66, 70, 
78; Carleton on its future, 76, 76; 
British merchants in, 83^8 ; and 
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Ross, John, (1818-71), and federation, 
635-8. 
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